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Commission Membership: Andrew Wiener (Chair), Mario Andrews, (Vice-Chair)
Barbara Green-Ajufo, Jonathan Stanley, Alaric Degrafinried,
Alex Paul, Ai Mori

Staff Members: Commission Staff:
Daniel Purnell, Executive Director
Tamika Thomas, Executive Assistant
City Attorney Representative:
Alix Rosenthal, Deputy City Attorney

MEETING AGENDA

A. Roll Call And Determination Of Quorum

B. Approval Of Draft Minutes Of The Special Meeting Of September 3, 2009
C. Executive Director And Commission Announcements

D. Open Forum

E. A Staff Report And Action To Be Taken Regarding Proposed Amendments To
O.M.C. Chapter 2.24 (Powers And Duties Of The Public Ethics Commission)

F. A Staff Report And Action To Be Taken Regarding Proposed Amendments To
The Lobbyist Registration Ordinance

G. A Staff Report And Action To Be Taken Regarding Proposed Amendments To
The Oakland Campaign Reform Act

The meeting will adjourn upon the completion of the Commission's business.

You may speak on any item appearing on the agenda; however, you must fill out a
Speaker’s Card and give it to a representative of the Public Ethics Commission. All speakers
will be allotted three minutes or less unless the Chairperson allots additional time.

In compliance with the Americans with Disabilities Act, if you need special assistance to
participate in the meetings of the Public Ethics Commission or its Committees, please contact
the Office of the City Clerk (510) 238-7370. Notification two full business days prior to the
meeting will enable the City of Oakland to make reasonable arrangements to ensure
accessibility.
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Should you have questions or concerns regarding this agenda, or wish to review any
agenda-related materials, please contact the Public Ethics Commission at (510) 238-3593 or
visit our webpage at www.oaklandnet.com.

Approved for Distribution Date






Public Ethics Commission Pending Complaints

Date |Complaint| Name of Complainant Respondents Date of Issues Status
Received | Number Occurrence
09/16/09 09-12 |Marleen Sacks Office of the City ongoing Sunshine Ordinance; Public Records Act (Staff is investigating
Attorney (Mark
Morodomi)
7/13/09 09-11 |David Mix East Bay Zoological May 12, 2009 |Campaign Reform Act (OCRA) Staff is investigating
Society
7/13/09 09-10 |David Mix Chabot Space and May 18, 2009 |Campaign Reform Act (OCRA) Staff is investigating
Science Center
7/13/09 09-09 |David Mix Oakland Museum of May 12, 2009 |Campaign Reform Act (OCRA) Staff is investigating
California
7/13/09 09-08 |David Mix Oakland Convention & |May 1, 2009 Campaign Reform Act (OCRA) Staff is investigating
Visitors Bureau
7/13/09 09-07 |David Mix Rebecca Kaplan Campaign Conflict of interest regulations/ Code of  |Staff is investigating
period and Ethics
ongoing
7/13/09 09-06 |David Mix Susan Piper Present and Conflict of Interest rules/Code of Ethics  [Staff is investigating

ongoing






5/5/09 09-05 |John Klein Matthew Novak 9/24/08 Allegations under the Oakland Lobbyist |Staff is investigating
9/25/08 Registration Act
10/14/08
10/15/08
10/21/08
2/7/09 09-03 |John Klein City Council President |February 3, Sunshine Ordinance -- Allocation of Awaiting report from
Jane Brunner 2009 speaker time. City Attorney.
11/6/08 08-18 |David Mix Raul Godinez August 2008 Allegations involving Sunshine Ordinance |Staff is investigating
-- Public Records Request
11/6/08 08-13 |David Mix Leroy Giriffin August 2008  |Allegations involving Sunshine Ordinance |Staff is investigating
-- Public Records Request
3/28/08 08-04 |Daniel Vanderpriem Bill Noland, Deborah Ongoing since |Allegations involving production of City  |Commission
Edgerly 12/07 records jurisdiction reserved.
2/26/08 08-02 |Sanjiv Handa Various members of the |February 26,  |Allegations involving the Oakland Commission
Oakland City Council 2008 Sunshine Ordinance and Brown Act jurisdiction reserved.
2/20/07 07-03 |Sanjiv Handa Ignacio De La Fuente, [December 19, [Speaker cards not accepted because Commission
Larry Reid, Jane 2006 they were submitted after the 8 p.m. jurisdiction reserved.
Brunner and Jean Quan deadline for turning in cards.
3/18/03 03-02 |David Mix Oakland Museum Dept. [3/11/03 Allegation of Sunshine Ordinance and Commission

Public Records Act violation.

jurisdiction reserved.
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PUBLIC ETHICS COMMISSION TIMELINE
FOR FUTURE AGENDA ITEMS

(TENTATIVE)

ITEM NOVEMBER | DECEMBER
Campaign Finance Committee Review Of X X
Limited Public Financing Act
Review Of Proposed Amendments to the X X
Sunshine Ordinance
Complaint No. 08-13 X
Complaint No. 08-18 X
Complaint Nos. 09-03 X
Complaint Nos. 09-06 through 09-11 X
Complaint No. 09-12 X
Commission Review Of Oakland Campaign X X

Reform Act (OCRA)
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Commission Membership: Andrew Wiener (Chair), Mario Andrews (Vice Chair),

Barbara Green-Ajufo, Jonathan Stanley, Alaric Degrafinried
Alex Paul, Ai Mori

Staff Members: Commission Staff:

Daniel Purnell, Executive Director
Tamika Thomas, Executive Assistant

City Attorney Representative:
Alix Rosenthal, Deputy City Attorney
(Mark Morodomi, appearing for Ms. Rosenthal)

MINUTES OF MEETING

Roll Call And Determination Of Quorum

The meeting was called to order at 6:30 p.m.

Members present: Wiener, Andrews, Green-Ajufo, Stanley, Paul
Members excused: Degrafinried, Mori

Approval Of Draft Minutes Of The Regular Meeting Of July 6, 2009

The Commission adopted a motion to approve the minutes of the regular meeting
of July 6, 2009. (Ayes: All)

Executive Director And Commission Announcements

The Executive Director reported that he made a presentation to the California
City Clerk's Association on the formation of ethics commissions in local
jurisdictions. He reported receiving several follow-up calls requesting more
information.

The Sunshine Committee convened a special meeting on August 11, 2009, to
discuss a series of proposed amendments to the Sunshine Ordinance. The
Committee will meet again in early October to finalize its recommendations to the
full Commission.





MINUTES OF MEETING -- DRAFT FAIRNESS
PUBLIC ETHICS COMMISSION y%/

%

-
SPECIAL MEETING o g %
One Frank Ogawa Plaza (City Hall) Eg ‘3*5 g;
Thursday, September 3, 2009 5 29, ﬁ@ &
. 2 f =
Hearing Room One ~ //’m\

6:30 p.m. QPENNESS

The Commission will convene a special meeting on September 24, 2009, at 6:30
p.m. to discuss proposals for amending the Lobbyist Registration Act, particularly
regarding the definition of "local governmental lobbyist" and exceptions from
registration requirements.

D. Open Forum
There were two speakers: John Klein, David Mix
E. Complaints

1. A Staff Report And Action To Be Taken In The Matter Of Complaint
No. 09-05 (Klein)

The Commission moved, seconded and adopted a motion to dismiss
Complaint No. 09-05 on grounds that there was no information to support
a conclusion that Mr. Novak was lobbying on behalf of a client at the time
he was making the communications alleged in the complaint.

(Ayes: Wiener, Andrews, Green-Ajufo, Paul; Noes: Stanley)

There were two speakers: John Klein, Matthew Novak

2. A Staff Report And Action To Be Taken In The Matter Of Complaint
No. 09-06 (Mix)

The Commission continued consideration of Complaint No. 09-06 to a
subsequent meeting at the request of Mr. Mix.

3. A Staff Report And Action To Be Taken In The Matter Of Complaint
No. 09-07 (Mix)

The Commission continued consideration of Complaint No. 09-07 to a
subsequent meeting at the request of Mr. Mix.

F. A Staff Report And Action To Be Taken Regarding New Commissioner
Recruitment And Selection; Appointment Of Temporary Ad Hoc Nominating
Committee
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The Commission approved by consensus the proposed recruitment materials
pertaining to the Commission-appointed seat on the Commission and the
creation of a temporary, ad hoc nominating committee to review applications,
interview candidates and propose a list of candidates for selection at the
Commission's January 2010, regular meeting. Commissioners Paul, Green-Ajufo
and Stanley agreed to serve on the ad hoc committee.

There was one speaker: Barbara Newcombe

A Staff Report And Action To Be Taken Regarding Proposed Amendments To
O.M.C. Chapter 2.24 (Powers And Duties Of The Public Ethics Commission)

The Commission moved, seconded and adopted a motion to approve
Commission staff's recommendation for proposing an amendment to the Section
2.24.020(]) as stated in the staff report. (Ayes: All)

The Commission accepted all other Commission staff's recommendations except
as follows: (1) With respect to Section 2.24.050(B), the Commission requested
staff to develop language that would be consistent with FPPC regulations
specifying what types of benefits would not constitute a "gift" for purposes of the
proposed gift restriction for Commissioners; (2) The Commission directed staff to
analyze and comment on the proposal by the MGO Democratic Club submitted
at the meeting by Ralph Kanz to restrict certain persons from serving on the
Commission and Commissioner recusal.

There were three speakers: Sanjiv Handa, Ralph Kanz, Della Mundy

The meeting adjourned at 9:07 p.m.
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Daniel D. Purnell, Executive Director

One Frank Ogawa Plaza, 4" Floor, Oakland, CA 94612 (510) 238-3593 Fax: (510) 238-3315
TO: Public Ethics Commission
FROM: Daniel Purnell
DATE: October 5, 2009
RE: A Staff Report And Action To Be Taken Regarding Proposed Amendments

To O.M.C. Chapter 2.24 (Powers And Duties Of The Public Ethics
Commission)

At its meeting of September 3, 2009, the Commission considered a series of proposed
amendments to its "enabling ordinance", O.M.C. Chapter 2.24. The Commission previously
approved their submission to the City Council for consideration. Commission staff returned the
amendments to the Commission to discuss several issues raised before a City Council Rules
Committee meeting last April. The Commission directed staff to prepare this memorandum for
further consideration of 1) language regarding the acceptance of gifts by Commissioners, and 2)
a proposal by the MGO Demaocratic Club to restrict certain persons from serving on the
Commission and grounds for Commissioner recusal.

l. Proposed Language Relating To The Receipt Of Gifts By Commissioners

Commission staff previously communicated concerns that the Commission's proposed
restrictions on the receipt of gifts from certain individuals might be too inflexible and create a
burdensome restriction on potential public service to the Commission. In its memorandum of
September 3, 2009, Commission staff proposed the following language to address the above-
stated concerns:

2.24.050(B) "During his or her service, and for one year thereafter, no member of the
Commission shall: . . .(6) accept a qgift of any value from an Oakland elected
or appointed official of any Oakland Agency, from a candidate for election to
any Oakland office, from a designated employee of any Oakland Agency, or






from a local governmental lobbyist. For purposes of this section the term
"gift" shall have the same meaning as under Government Code Section
82028 and shall not include any payment or benefit that is not required to be
disclosed on a Statement of Economic Interest or any payment or benefit
specified in Government Code Section 89503(e)."

The Commission expressed general agreement with the proposed language but
requested that the language specify the various categories exempted from the definition of "gift"
under state law. The following is language intended to address the Commission's request:

2.24.050(B) "During his or her service, and for one year thereafter, no member of the
Commission shall: . . .(6) accept a qgift of any value from an Oakland elected
or appointed official of any Oakland Agency, from a candidate for election to
any Oakland office, from a designated employee of any Oakland Agency, or
from a local governmental lobbyist. As used in this subsection, "qift" shall
have the same meaning, and be subject to the same exceptions, as
provided in the California Political Reform Act and the requlations adopted
thereto, as amended. For purposes of illustration, exceptions to the
definition of "gift" include, but are not limited to, informational materials,
returned, donated or reimbursed qifts, qgifts from family members, any
devise or inheritance, personalized plaques or trophies, tickets to certain
non-profit fundraisers, gifts of home hospitality, certain holiday or birthday
presents, and certain intra-state travel payments. Payments or benefits
which the California Political Reform Act and the requlations adopted
thereto define as a "qift" but which are not subject to the annual gift
limitation shall [OPTION 1: constitute a qift for purposes of this
subsection]; [OPTION 2: not constitute a gift for purposes of this
subsection]; [OPTION 3: not constitute a qift for purposes of this
subsection so long as the value of the payment or benefit does not
exceed the amount of the annual qift limitation].

The California Political Reform Act identifies a small category of payments or benefits that
constitute a "gift" but whose value is not subject to the annual gift limitation of $420. The two
most common "gifts" that are not subject to the to the annual gift limitation are wedding presents
and certain out-of-state travel payments. The Commission may choose to include or exclude
such gifts as part of its definition in the above restriction. Option 3 might provide a workable
alternative since the occasion for receipt of such gifts is likely to be rare but arguably should not
force the resignation or removal of a Commissioner who receives this type of gift whose value
falls below the well recognized annual gift limit.

Il. Proposal To Restrict Certain Persons From Serving On The Commission And
Commissioner Recusal

The MGO Democratic Club presents two issues for Commission consideration: 1)
whether to restrict certain persons from serving on the Commission; and 2) whether to require a





Commissioner to recuse himself or herself in matters affected by "nepotism and/or cronyism."
Attachment 1.

A. Service Restrictions

Current law requires that each member of the Commission be "a resident of
Oakland" and "registered to vote in Oakland elections.” It also restricts Commissioners during
their service and for one year thereafter from: 1) being employed by, or having any "direct and
substantial financial interest in" the City or its business; 2) seeking election to public office or
participate in an Oakland campaign; and 3) endorsing, supporting or opposing Oakland
candidates or measures. There are currently no express provisions prohibiting the appointment
of any person to the Commission.

The MGO Democratic Club proposes to prohibit the appointment of any person
who:

1) "is married to, or [is] the domestic partner of, any person whose business
activities or conduct are regulated by or subject to Commission review," or

2) "is a City official or employee or the domestic partner or spouse of a City
official or employee."”

Commission staff notes that the class of persons "whose business activities or
conduct are regulated by or subject to Commission review" is arguably vague and potentially
overbroad. The potential universe of persons whose business activities or conduct is subject to
Commission regulation or review potentially includes lobbyists, persons alleged to be lobbyists,
"contractors" and "persons doing business with the City" as defined broadly by the Lobbyist
Registration Act, candidates, officeholders, treasurers, City employees, members of City boards
and commissions, and even persons alleged to have made "false endorsements” in campaign
literature. If the Commission is interested in recommending status restrictions, Commission staff
recommends that the criteria of who is excluded be limited to specifically enumerated groups of
people, such as "lobbyists," "candidates," "City officers," "City employees," etc. It also might
make sense to simply combine the two proposed restrictions such that no person shall be
appointed or serve on the Commission if he or she is a registered lobbyist, candidate,
officeholder, City official, City employee, etc., or if he or she is the spouse or domestic partner of
one of those persons.

Another policy issue is whether the Commission should draw a distinction between
a person who is a member of a restricted class and those who happen to be the spouse or
domestic partner of such persons. Finally, if the Commission wishes to adopt some version of
the proposed restrictions the Commission may wish to consider whether to make the restrictions
effective as to persons appointed after the date the language is adopted by the City Council (i.e.,
whether the proposed restrictions should apply to current Commission members.)





B. Criteria For Recusal

The MGO Democratic Club also proposes that Commissioners be required to
recuse themselves from participating in decisions involving "actual or perceived conflicts of
interest, partiality or favoritism. . .due to nepotism, and/or cronyism." Cronyism is defined under
the City's current Anti-Nepotism Ordinance as "participating in any [employment] decision that
can be viewed as a conflict of interest, such as one involving a close friend, a business partner,
and/or professional, political or commercial relationship, that would lead to preferential treatment
or compromise the appearance of fairness.” The MGO Democratic Club recommends that the
Commission adopt this standard for recusals in matters coming before the Commission.

Commission staff has reservations about recommending a standard of recusal as
set forth in the City's Anti-Nepotism Ordinance. Commission staff questions what a "perceived"
conflict of interest means -- perceived by a Commissioner? By a single member of the public?
The same question arises over decisions that can be "viewed" as a conflict of interest -- Again,
viewed by whom? Another problem is the expansive and vague definition of "cronyism", which
arguably arises whenever a decision involves a "close" friend, a "political”" relationship or a
"commercial” relationship. At what point does a friendship become "close" enough to trigger a
recusal? Under what circumstances does a "political” relationship arise -- Is there a "political”
relationship if a Commissioner voted for a councilperson who is the respondent in a complaint?
Is there a "commercial” relationship if a Commissioner has ever purchased a good or service
from a respondent, or attended an event or facility sponsored by a respondent? The MGO
Democratic Club commendably wishes to establish high standards for Commissioner
participation in decisions. Commission staff cannot recommend however the criteria contained
in the City's Anti-Nepotism Ordinance. The Commission may wish to take up the issue of
Commissioner recusals in the form of a future amendment to its Bylaws, which expressly
addresses expressly Commissioner voting and recusal.

II. Staff Proposed Modification To Provisions Relating to the Removal Of Commission-
Appointed Members

The Commission previously proposed and approved the following amendment to existing
Section 2.24.040(1):

2.24.040() A member appomted by the emmme%%m&eeﬁhe%hree—@)—membe#s
theen&mmeus#eteuef—me%hpee—(%%membepsCommlssmn may be removed

by the affirmative vote of at least four (4) members of the Commission. No

member of the Commission shall be removed appeointed-by-the- Mayerand
confirmed-by-the-Council—Among-other-things;except for one or more of the

following reasons as determined by the Commission: 1) conviction of a

! "Each member present at a Commission or standing Committee meeting shall vote on all matters put to a vote, unless
the member is excused from voting by a motion adopted by a majority of the members present, or unless the member
has been advised to recuse himself or herself from the vote by the City Attorney because he or she may have a conflict
of interest regarding the item." [Bylaw Article IX, Section 1].





felony, misconduct-incompetence inattentionto-or-inability-to-perform
duties—or2) willful or corrupt misconduct in office, 3) inability or

unwillingness to perform the duties of office, or 4) absence from three
(3)consecutive regular meetings excepton-acecountduring a twelve month
period unless because of iliness or when absentfrom-the-Cityexcused by
permission of the Commission, shall constitute cause for
removal-Commission chairperson.

In reviewing the above language, Commission staff notes there is no express provision for
removal if, during the course of a person's service on the Commission, he or she fails to abide by the
restrictions -- proposed or existing -- contained in Section 2.24.050 (i.e., failure to maintain an Oakland
residence or domicile, becoming a City employee, seeking election to local office, etc.) While it can be
argued that the failure to abide by the qualifications and restrictions contained in Section 2.24.050
constitutes an "inability or unwillingness to perform the duties of office”, as proposed, the Commission
would clearly be in a stronger position if Section 2.24.050 was expressly referenced as a basis for
removal:

2.24.040(1) A member appomted by the wmmeus—vet&eﬁhe%h#ee{%}—members

%heuunammeus#e%eue#—the%hpeee(s)—membepsCommlssmn may be removed
by the affirmative vote of at least four (4) members of the Commission. No
member of the Commission shall be removed appeointed-by-the-Mayorand
confirmed-by-the-Council—Amoeng-other-things;except for one or more of the
following reasons as determined by the Commission: 1) conviction of a
felony, misconduct-incompetence - inattention-to-or-inability-to-perform
duties—or2) willful or corrupt misconduct in office, 3) inability or
unwillingness to perform the duties of office, 4) absence from three
(3)consecutive regular meetings excepton-acecountduring a twelve month
period unless because of illness or when absent-frem-the-Cityexcused by
permission of the Commission, shall constitute cause for
removal-Commission chairperson, or 5) failure to abide by the
qualifications and restrictions set forth in Section 2.24.050.

IV.  STAFF RECOMMENDATION

Commission staff recommends that the Commission review the above proposals, take public
comment and provide staff with any further direction before Commission staff re-agendizes the
proposed amendments before the Rules Committee for consideration.

Respectfully submitted,

Daniel D. Purnell
Executive Director






Good evening, I am Ralph Kanz here this evening in my capacity as Vice president of the MGO
Democratic Club and a member of the MGO Government Accountability Task Force.

MGO believes that the Public Ethics Commission needs to be a model for how public officials
should deal with issues involving not only legal conflicts of interest, but also perceived conflicts.
Public perception of conflicts of interest greatly influences how much faith 1hb% plaoghin the
governmental process. As such we believe that with regard to proposed Section 2.24.050
Qualifications and Restrictions the following additions be made.

No person shall be appointed to the commission who: (1) is married to or the domestic partner
of any person whose business activities or conduct are regulated by or subject to commission
review or (2) is a city official or employee or the domestic partner or spouse of a city official or
employee.

These prohibitions would address the concerns about the appearance of conflict of interest and
the protection of public respect for the commission.

We would suggest that the Commission add an additional section to the proposed ordinance
concerning recusal. Last year the City Council adopted language in the Anti-Nepotism
Ordinance stating that:

The purpose of this anti-nepotism ordinance is to eliminate actual or perceived conflicts
of interest, partiality or favoritism in the City workplace due to nepotism and/or cronyism
and to maintain public confidence in the fairness of the City’s hiring and employment
practices as well as in the competence of City employees.

“Cronyism” means participating in any employment decision that may be viewed as a
conflict of interest, such as one involving a close friend, a business partner, and/or
professional, political, or commercial relationship, that would lead to preferential
treatment or compromise the appearance of fairness.

Using this language as a standard for recusal would greatly increase public confidence in the
governmental process. Along with this language would be an additional requirement that as
now, the reason for any recusal must be disclosed. Minor changes to this already adopted policy
could be extended to actions not only PEC members, but members of all commissions in the

City.
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Daniel D. Purnell, Executive Director

One Frank Ogawa Plaza, 4" Floor, Oakland, CA 94612 (510) 238-3593 Fax: (510) 238-3315
TO: Public Ethics Commission
FROM: Daniel Purnell
DATE: October 5, 2009
RE: A Staff Report And Action To Be Taken Regarding Proposed

Amendments To The Lobbyist Registration Act

The Commission will have held a special meeting on Thursday, September 24, 2009, to discuss
and possibly take action on proposed amendments to the Lobbyist Registration Act. Since at
the time of this writing only four of the seven Commission members are able to attend the
September 24, 2009, meeting, this item is placed on the agenda to permit a continuation of the
discussion commenced at the September 24, 2009, meeting, and/or to take action regarding any
proposed amendment.

The agenda materials for this item have been previously filed and distributed to Commissioners
and agenda subscribers. The materials consist of the Initial Staff Report dated 6/1/09; First
Supplemental dated 7/6/09; Second Supplemental dated 9/24/09. Additional copies of the
materials are available from the Commission's website and from the Commission office.
Additional copies will also be available at the meeting.

Respectfully submitted,

Daniel D. Purnell
Executive Director
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Daniel D. Purnell, Executive Director

One Frank Ogawa Plaza, 4" Floor, Oakland, CA 94612 (510) 238-3593 Fax: (510) 238-3315
TO: Public Ethics Commission
FROM: Daniel Purnell
DATE: October 5, 2009
RE: A Staff Report And Action To Be Taken Regarding Proposed

Amendments To The Oakland Campaign Reform Act

At its meeting of February 9, 2009, the Commission's Lobbyist Registration and Campaign
Finance Committee submitted a series of proposed amendments to the Oakland Campaign
Reform Act (OCRA). (A copy of these amendments were previously provided to members of the
Commission and agenda subscribers. Additional copies can be obtained prior to the meeting by
contacting the Commission office. Additional copies will also be available at the meeting.)

Tonight the Commission has an opportunity to review the specific OCRA amendments in greater
detail. Because the amendments are lengthy and not likely to be reviewed in one meeting,
Commission staff will begin with a summary of Articles |, Il and Ill. The proposed amendments
relating to contributions by contractors (proposed Section 3.12.3.12.150) will be deferred to a
subsequent meeting. The Commission is invited to review the proposed amendments
thoroughly before the meeting.

Respectfully submitted,

Daniel D. Purnell
Executive Director





