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(NOTE: THE SEPTEMBER MEETING WILL TAKE PLACE ON 
 THURSDAY, SEPTEMBER 3, 2009) 


 
 
Commission Membership: Andrew Wiener (Chair), Mario Andrews (Vice Chair), 


Barbara Green-Ajufo, Jonathan Stanley, Alaric Degrafinried 
    Alex Paul, Ai Mori 
 
Staff Members:  Commission Staff: 
     Daniel Purnell, Executive Director 
     Tamika Thomas, Executive Assistant 
    City Attorney Representative: 
     Alix Rosenthal, Deputy City Attorney 


 
MEETING AGENDA 


 
A. Roll Call And Determination Of Quorum 
 
B. Approval Of Draft Minutes Of The Regular Meeting Of July 6, 2009 
 
C. Executive Director And Commission Announcements 
 
D. Open Forum 
 
E. Complaints     
 
 1. A Staff Report And Action To Be Taken In The Matter Of Complaint 
  No. 09-05 (Klein)  
 
 2. A Staff Report And Action To Be Taken In The Matter Of Complaint 
  No. 09-06 (Mix) 
 
 3. A Staff Report And Action To Be Taken In The Matter Of Complaint 
  No. 09-07 (Mix) 
  
F. A Staff Report And Action To Be Taken Regarding New Commissioner 
 Recruitment And Selection; Appointment Of Temporary Ad Hoc Nominating 
 Committee 
 
G. A Staff Report And Action To Be Taken Regarding Proposed Amendments To 
 O.M.C. Chapter 2.24 (Powers And Duties Of The Public Ethics Commission)  
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The meeting will adjourn upon the completion of the Commission's business. 
 
 You may speak on any item appearing on the agenda; however, you must fill out a 
Speaker’s Card and give it to a representative of the Public Ethics Commission.  All speakers 
will be allotted three minutes or less unless the Chairperson allots additional time.  
 
 In compliance with the Americans with Disabilities Act, if you need special assistance to 
participate in the meetings of the Public Ethics Commission or its Committees, please contact 
the Office of the City Clerk (510) 238-7370.  Notification two full business days prior to the 
meeting will enable the City of Oakland to make reasonable arrangements to ensure 
accessibility. 
 
 Should you have questions or concerns regarding this agenda, or wish to review any 
agenda-related materials, please contact the Public Ethics Commission at (510) 238-3593 or 
visit our webpage at www.oaklandnet.com. 
 
 
___________________________________________________________________ 
Approved for Distribution       Date 
 








Public Ethics Commission Pending Complaints 
 


Date 
Received 


Complaint 
Number 


Name of Complainant Respondents Date of 
Occurrence 


Issues Status 


7/13/09 09-11 David Mix East Bay Zoological 
Society 


May 12, 2009 Campaign Reform Act (OCRA) Staff is investigating 


7/13/09 09-10 David Mix Chabot Space and 
Science Center 


May 18, 2009 Campaign Reform Act (OCRA) Staff is investigating 


7/13/09 09-09 David Mix Oakland Museum of 
California 


May 12, 2009 Campaign Reform Act (OCRA) Staff is investigating 


7/13/09 09-08 David Mix Oakland Convention & 
Visitors Bureau  


May 1, 2009 Campaign Reform Act (OCRA) Staff is investigating 


7/13/09 09-07 David Mix Rebecca Kaplan Campaign 
period and 
ongoing 


Conflict of interest regulations/ Code of 
Ethics 


Staff is investigating 


7/13/09 09-06 David Mix Susan Piper Present and 
ongoing 


Conflict of Interest rules/Code of Ethics Staff is investigating 


5/5/09 09-05 John Klein Matthew Novak 9/24/08 
9/25/08 
10/14/08 
10/15/08 
10/21/08 


Allegations under the Oakland Lobbyist 
Registration Act 


Staff is investigating  







2/7/09 09-03 John Klein City Council President 
Jane Brunner 


February 3, 
2009 


Sunshine Ordinance -- Allocation of 
speaker time.  


Awaiting report from 
City Attorney.  


11/6/08 08-18 David Mix Raul Godinez August 2008 Allegations involving Sunshine Ordinance 
-- Public Records Request 


Staff is investigating 


11/6/08 08-13 David Mix Leroy Griffin August 2008 Allegations involving Sunshine Ordinance 
-- Public Records Request 


Staff is investigating 


 
 
 
 


3/28/08 08-04 Daniel Vanderpriem Bill Noland, Deborah 
Edgerly 


Ongoing since 
12/07 


Allegations involving production of City 
records 


Commission 
jurisdiction reserved. 


2/26/08 08-02 Sanjiv Handa Various members of the 
Oakland City Council 


February 26, 
2008 


Allegations involving the Oakland 
Sunshine Ordinance and Brown Act 


Commission 
jurisdiction reserved. 


2/20/07 07-03 Sanjiv Handa Ignacio De La Fuente, 
Larry Reid, Jane 
Brunner and Jean Quan


December 19, 
2006 


Speaker cards not accepted because 
they were submitted after the 8 p.m. 
deadline for turning in cards.  


Commission 
jurisdiction reserved.  


3/18/03 03-02 David Mix Oakland Museum Dept. 3/11/03 Allegation of Sunshine Ordinance and 
Public Records Act violation. 


Commission 
jurisdiction reserved. 


 








 
 
 
 


 
PUBLIC ETHICS COMMISSION TIMELINE  


FOR FUTURE AGENDA ITEMS 
(TENTATIVE) 


 
 


ITEM OCTOBER NOVEMBER 
   
Campaign Finance Committee Review Of 
Limited Public Financing Act 


 X 


Sunshine Committee Review Of Staff Memo 
On Potential Issues For 2008-2009 


x  


Complaint No. 08-13 x  
Complaint No. 08-18 x  
Complaint Nos. 09-08 - 09-11  x  
Commission Review Of Oakland Campaign 
Reform Act (OCRA) 


x  
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Commission Membership: Andrew Wiener (Chair), Mario Andrews, (Vice-Chair) 
 Barbara Green-Ajufo, Jonathan Stanley, Alaric Degrafinried, 
    Alex Paul, Ai Mori 
 
Staff Members:  Commission Staff: 
     Daniel Purnell, Executive Director 
     Tamika Thomas, Executive Assistant 
    City Attorney Representative: 
     Alix Rosenthal, Deputy City Attorney 


 
MINUTES OF MEETING 


 
A. Roll Call And Determination Of Quorum 
 


The meeting was called to order at 6:30 p.m. 
 
Members present:  Wiener, Andrews, Green-Ajufo, Stanley, Degrafinried, 
   Paul, Mori  


 
B. Approval Of Draft Minutes Of The Regular Meeting Of June 1, 2009 
 


The Commission adopted a motion to approve the minutes of the regular meeting 
of June 1, 2009.  (Ayes: All) 


 
C. Executive Director And Commission Announcements 
 


The executive director reported that the City Council recently rejected a proposal 
to require the Commission's executive assistant to work part-time as a 
receptionist for the Office of the City Auditor for budgetary reasons.  Staffing and 
programs levels for the Commission remain unchanged from the Mayor's 
proposed 2009-2011 budget but further adjustments could be made in the future. 
 
The executive director has been invited to give a presentation on local ethics 
laws and ethics commissions at the California City Clerk's annual conference on 
July 30, 2009.  Executive assistant Tamika Thomas provided training to 
Oakland's Measure Y Committee on the Brown Act and conflict of interest law. 
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D. Open Forum 
 


There was one speaker: Sanjiv Handa 
 
E. Complaints     
 
 1. A Staff Report And Action To Be Taken On Complaint No. 09-02 (Mix) 
  (SUPPLEMENTAL) 
 


The Commission moved, seconded and adopted a motion to dismiss 
Complaint No. 09-02 on grounds that there was no basis in law or fact to 
conclude that a violation of the Sunshine Ordinance had occurred.  The 
Commission requested staff to inquire with City Council representatives 
whether it would be possible to agendize all scheduling requests that are 
known at the time the ten-day Rules Committee agenda is posted. 
(Ayes: All) 


   
F. A Staff Report And Action To Be Taken Regarding Proposed Amendments To 
 The Lobbyist Registration Ordinance And A Proposed Moratorium On 
 Commission Enforcement  Actions Pertaining To The Registration Of Certain 
 Officers And Directors Of Corporations, Organizations And Associations 
 (Initial Staff Report dated 6/1/09; First Supplemental dated 7/6/09) 
 


The Commission discussed and took public comment on proposed options for 
amending the definition of the term "local governmental lobbyist."  The 
Commission directed staff to schedule a special meeting regarding the proposed 
options for September, 2009.  The Commission expressed a preference for a 
proposed amendment clarifying the current prohibition on creating fictitious 
support or opposition to a governmental decision.    
 
There were two speakers: John Klein, Sanjiv Handa 


 
G. A Staff Report And Action To Be Taken Regarding Proposed Amendments To 
 O.M.C. Chapter 2.24 (Powers And Duties Of The Public Ethics Commission)  
 


The Commission directed staff to re-agendize this item for a subsequent 
meeting. 
 
There was one speaker:  Sanjiv Handa 
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H. A Staff Report And Action To Be Taken Regarding The City Auditor's Review Of 
 Candidate Clifford Gilmore Receipt Of Public Matching Funds In The June, 2008, 
 Election 


 
The Commission received the City Auditor's Report by unanimous consent. 
 
There was one speaker:  Sanjiv Handa 
 


The meeting adjourned at 9:19 p.m. 








 Approved as to Form and Legality∗∗ 
 
___________________________ 


City Attorney 
City of Oakland 
Public Ethics Commission 
September 3, 2009 
 
In the Matter of        )       
         )   Complaint No. 09-05 
         )     
 
John Klein filed Complaint No. 09-05 on May 5, 2009.  
 
I. SUMMARY OF COMPLAINT 
 
 Mr. Klein filed Complaint No. 09-05 alleging Matthew Novak violated provisions of 
the Oakland Lobbyist Registration Act ("LRA") by failing to register as a lobbyist and to file 
quarterly disclosures regarding his efforts to influence a proposal to extend planning and 
building entitlements for certain Oakland developers.  Attachment 1.   
 
II. FACTUAL SUMMARY 
 
 On December 9, 2008, the City Council adopted a resolution extending for a 
period of one year the expiration date of certain City planning and building permits.  The 
stated purpose was to preserve existing development rights during a time when 
economic conditions were causing delays over which developers had no control.  The 
implementing resolution, No. 81723, was formally introduced on October 2, 2008, by 
City Councilmember Ignacio De La Fuente.   
 
 As previously described in the staff report to Mr. Klein's Complaint No. 08-20, 
some members of the Oakland Builders Alliance ("OBA"), a non-profit corporation 
formed to advocate on behalf of development issues in Oakland, claimed credit for 
getting Mr. De La Fuente to propose the resolution.  Information gathered in connection 
with Complaint No. 08-20 indicates that OBA president Carlos Plazola began 
communicating with councilmembers and/or staff at least as early as July, 2008, to 
promote the proposal.     
 
 Mr. Klein submits with his complaint copies of emails among Mr. Novak, Mr. 
Plazola and Ratna Amin, Mr. De La Fuente's former legislative aide.  Attachment 2.  
Among the submitted emails is a communication dated October 21, 2008, to City 
Councilmembers in which Mr. Novak argues in favor of the proposal to extend 
development rights for one year.  In addition, Commission staff viewed a recording of 
the City Council's Community and Economic Development Committee's hearing on the 
entitlement extension proposal on October 14, 2008.  Mr. Novak spoke in favor of the 
proposal at the meeting.  His presentation focused on the general need for the 







extension, the economic problems developers are currently facing, and the benefits the 
proposal would create. 
 
 At no time during his presentation or in any of the submitted emails did Mr. 
Novak say he was advocating on behalf of either OBA or his company, Dogtown 
Development LLC.  Mr. Klein alleges that Mr. Novak was a salaried employee with 
Dogtown Development LLC at the time he made his communications with City 
Councilmembers and staff.  Mr. Novak told Commission staff that he was (and is) a 
"partner" of Dogtown Development LLC and that at no time did he receive 
compensation from either Dogtown Development LLC or OBA while communicating with 
City officials and staff about the entitlement extension proposal.     
      
 Mr. Klein also provides a chart indicating that after Resolution No. 81723 was 
adopted in December, 2008, Mr. Novak applied for an entitlement extension on two 
projects sponsored by Dogtown Development LLC.  Attachment 3.     
 
 III. ANALYSIS 
 
 A. Applicable Law 
 
  Under the provisions of LRA Section 3.20.030(D), a “local governmental 
lobbyist” means any individual: 
 


 (1) who receives or is entitled to receive one thousand dollars ($1,000) 
or more in economic consideration in a calendar month, other than 
reimbursement for reasonable travel expenses, or 


 
 (2) whose duties as a salaried employee, officer or director of any 
corporation, organization or association include communication directly or 
through agents with any public official, officer or designated employee 


 
for the purpose of influencing any proposed or pending governmental action of 
the city or the redevelopment agency. . . 
 


LRA Section 3.20.030(D) also provides "[i]n case of any ambiguity, the definition of 
"local governmental lobbyist" shall be interpreted broadly."  


  
  The LRA prohibits local governmental lobbyists from "engag[ing] in any 
activity on behalf of a client as a local governmental lobbyist unless such lobbyist is 
registered and has listed such client with the City Clerk."  [LRA §3.20.120(A)]  The LRA 
defines "client" in relevant part as "the real party in interest for whose benefit the 
services of a local governmental lobbyist are actually performed."  [LRA §3.20.030(A)]  
Once registered, lobbyists are required to file quarterly disclosures of their lobbying 
activities that include 1) the item of pending or proposed governmental action sought to 
be influenced, 2) the name of the City official, officer or designated employee with whom 







the lobbyist communicated, and 3) a description of the client's position with respect to 
the item.  [LRA §3.20.110] 
 
 B. Does Mr. Novak Meet The Definition Of "Local Governmental   
  Lobbyist"  
 
  Mr. Klein contends that Mr. Novak was a "salaried employee" of Dogtown 
Development during his communications and thus meets the definition of a "local 
governmental lobbyist."  Mr. Novak denies he was a salaried employee at that time.  He 
states his position with Dogtown Development was, and continues to be, as a "partner." 
He denies receiving a salary for his work and says his communications pertaining to 
entitlement extensions were made "on behalf of myself" because he believed "it was the 
right thing for Oakland to do." 
 
  Technically, limited liability companies ("LLCs") do not have "partners" or 
typically use the traditional corporate titles of "officers" or "directors".  The California 
Corporations Code creates LLC "members" who in turn may elect a "manager" (or be 
legally deemed as managers themselves.)  Thus based on Mr. Novak's statements and 
the express language of the LRA, it does not appear that Mr. Novak served as a 
"salaried employee, officer or director" of Dogtown Development LLC.   
 
  Commission staff has analyzed the limitations of the current definition of 
"local governmental lobbyist" in previous complaints and memoranda.  The Commission 
has also noted that the current definition does not appear to apply to other forms of 
business organization, such as partnerships.  The Commission will soon be considering 
various proposals for amending the definition of "local governmental lobbyist."  The 
Commission may wish to consider whether and to what extent LLC members as well as 
business partnerships should also be included in the definition of "local governmental 
lobbyist."   
 
IV. STAFF RECOMMENDATION                 
 
 Commission staff recommends that the Commission dismiss Complaint No. 09-
05 on grounds that there is no information supporting a conclusion that Matthew Novak 
was a "salaried employee, officer or director" of Dogtown Development LLC at the time 
he made the communications alleged in the complaint. 
 
Respectfully submitted, 
 
 
Daniel D. Purnell  
Executive Director 


 
                                            
∗∗  City Attorney approval as to form and legality relates specifically to the legal issues raised in the staff 
report.  The City Attorney's approval is not an endorsement of any policy issues expressed or of the 
conclusions reached by staff on the merits of the underlying complaint. 








Approved as to Form and Legality∗∗ 
 
__________________________ 


City Attorney 
City of Oakland 
Public Ethics Commission 
September 3, 2009 


 
In the Matter of       )       
        )   Complaint No. 09-06 
        )     
 


David Mix filed Complaint No. 09-06 on July 13, 2009.   
 


I. SUMMARY OF COMPLAINT 
 
Mr. Mix filed Complaint No. 09-06 alleging that City Council aide Susan Piper 1) 


is engaged in a "conflict of interest" involving her outside business duties, and 2) used 
City resources to conduct her business and promote passage of Oakland ballot 
measures C, D, F and H in the recent July, 2009, municipal election.  Attachment 1.   


 
II. BACKGROUND 
 
 Oakland ballot measures C, D, F and H appeared on a special mail ballot 
election on July 21, 2009.   The City Council took action to place the measures before 
Oakland voters in March, 2009.  All four measures were designed to raise revenue or 
reduce expenditures to address Oakland's budget deficit.  All four measures passed. 
Councilmember Jean Quan initially requested their scheduling before the Finance and 
Management Committee which she chairs.  Ms. Piper works for Councilmember Quan.    
 
III. FACTUAL SUMMARY AND ANALYSIS 
 
 Ms. Piper told commission staff that she is the sole owner of "Susan Piper Public 
Relations."  She said she conducts the business part-time out of her home.  Her current 
business license with the City confirms these statements.  Ms. Piper told Commission 
staff that she works approximately "three-quarter time" (generally Fridays off) for 
Councilmember Quan.  She says that the hours she works for Ms. Quan are "flexible" 
due to the nature of her job.       
 
 A. "Conflict Of Interest" Between Public And Private Duties  


 
 Mr. Mix alleges that the campaign committee, "The Oakland Fund for 


Measures C, D, F, and H", paid Ms. Piper $3,027.61 for consulting work during the July 
21, 2009, election.  He bases this assertion on a campaign filing made by the committee 
on July 7, 2009.  Attachment 2.  This "payment" and business relationship with the 







committee, he asserts, constitutes a "conflict of interest" between Ms. Piper's public 
duties and her personal business.   


    
 As a factual matter,  Ms. Piper told Commission staff that the payment in 


question had nothing to do with Measures C, D, F and H.  The amount in question was 
for consulting services she performed for the committee when it was organized in 
opposition to Oakland ballot measure OO during the November, 2008, election.1  A 
previously filed campaign report confirms this.  Attachment 3.  She told Commission 
staff that she had not been paid for this work until August, 2009.  She said she 
performed no compensated, professional work with respect to Measures C, D,  F and H 
in the last election.   


 
 As a legal matter, a financial "conflict of interest" exists when a local 


official or designated employee makes, participates in making, or attempts to influence 
a governmental decision if that decision is likely to have a material financial effect on the 
official's or employee's personal financial interests.  There is nothing to suggest that Ms. 
Piper participated in a governmental decision involving Measures C, D, F and H that 
was likely to have a foreseeable, material financial effect on her financial interests.  As 
stated above, Ms. Piper did not receive any compensation from the committee with 
respect to Measures C, D, F and H.  Even if she did, there is nothing in the law or facts 
that could reasonably lead to a conclusion that any participation in the decision to place 
Measures C, D, F and H on the ballot (which is not alleged or established) would result 
in a foreseeable, material effect on any financial interest.2     


 
B. Use Of City Resources To Promote Measures C, D, F and H 
 
 Penal Code Section 424(a) makes it unlawful for any city officer to 


appropriate public funds or resources, without authority of law, to his or her own use or 
to the use of another.  Government Code §8314 makes it unlawful for local officers and 
employees to use public resources for a campaign activity, or personal or other 


                                            
1 Measure OO proposed an increase in the existing mandatory funding for children and youth-
oriented services within the city budget.  Measure OO passed by a 53 to 47 percent vote.  The 
adoption of Measure D in the July 21, 2009, election effectively reduced the amount of that 
increase.  
 
2 What Mr. Mix may be trying to contend is that Ms. Piper's outside business is "incompatible" 
with her duties as a City Council aide.  City Charter Section 1201 provides in part that "No officer 
or employee of the City may engage in any employment, activity or enterprise which has been 
determined to be inconsistent, incompatible or in conflict with his duties or with the duties, 
functions and responsibilities of the department or other agency in which he is employed."  City 
Charter Section 1201 authorizes the City Administrator to determine which specific activities will 
be considered "inconsistent, incompatible or in conflict with" an employee's duties or 
responsibilities.  Administrative Instruction No. 595 identifies the activities the City Administrator 
considers to be incompatible with a City employee's public duties.  Attachment 4.  While some of 
the proscriptions are vaguely worded, none specifically prohibits City employees from engaging in 
outside campaign consulting activities for hire.  In any event, the Commission is not authorized to 
make determinations under City Charter Section 1201 or its implementing Administrative 
Instruction No. 595.   







purposes which are not authorized by law.  Government Code §8314 does not apply to 
the "incidental or minimal" use of public resources, such as the "occasional telephone 
call" or the referral of "unsolicited political mail, telephone calls and visitors to private 
political entities."        


 
 Mr. Mix alleges without any factual basis that "since [Ms. Piper's] public 


relations business has no established office or facilities, or designated working hours, 
she is using the Council office and the City facilities to conduct her business and 
promote these measures."  Ms. Piper strongly contests this allegation.  As stated above, 
she performed no professional work on behalf of Measures C, D,  F and H. She said 
she conducts her business from her home, on her own time, using a separate and 
personal cell phone, computer and supplies.  Commission staff contacted Richard 
Cowan, chief of staff for Ms. Quan, who stated his office maintains strict policies 
regarding use of City time and resources for outside activities.  He said that employees 
are not permitted to use office telephones for personal business and that personal 
business calls be taken outside City Hall.  He said that he instructs persons calling on 
political or campaign-related issues to avoid using City telephone numbers and email 
addresses and instructs employees to refer them instead to the appropriate outside 
committees, persons or organizations.     


 
 In the absence of any information demonstrating more than an "incidental 


or minimal use" of City resources, Commission staff concludes there is no factual basis 
for Mr. Mix's allegation that Ms. Piper improperly used City resources in support of 
Measures C, D,  F and H.3              


 
IV. STAFF RECOMMENDATION 


 
Commission staff recommends that the Commission dismiss complaint No. 09-06 


on grounds that there are no facts to support a conclusion that Ms. Piper violated 
financial conflict of interest laws or misappropriated City resources in support of ballot 
measures C, D, F and H.  


 
Respectfully submitted, 
 
 
 
Daniel D. Purnell 
Executive Director 


                                            


                                           


∗∗  City Attorney approval as to form and legality relates specifically to the legal issues raised in 
the staff report.  The City Attorney's approval is not an endorsement of any policy issues 
expressed or of the conclusions reached by staff on the merits of the underlying complaint. 


 
3 Complaint No. 09-06 highlights an occasional issue with respect to complaints that allege, 
without any factual basis, violations of law.  The extent to which a respondent, or Commission 
staff, should be required to develop exculpatory or incriminating information, respectively, in 
response to unsupported allegations should be addressed in the next review of the Commission's 
General Complaint Procedures. 








Approved as to Form and Legality∗∗ 
 
__________________________ 


City Attorney 
City of Oakland 
Public Ethics Commission 
September 3, 2009 


 
In the Matter of       )       
        )   Complaint No. 09-07 
        )     
 


David Mix filed Complaint No. 09-07 on July 13, 2009.   
 


I. SUMMARY OF COMPLAINT 
 
Mr. Mix filed Complaint No. 09-07 alleging that 1) City Councilmember Rebecca 


Kaplan failed to file timely campaign disclosure statements in her capacity as treasurer 
of a ballot measure committee; 2) she is engaged in a "conflict of interest" between her 
duties as a City Councilmember and her duties as a committee treasurer; and 3) she 
misused public funds to promote recent Oakland ballot measures C, D, F and H.  
Attachment 1.   


 
II. BACKGROUND 


 
Oakland ballot measures C, D, F and H appeared on a special mail ballot 


election on July 21, 2009.   The City Council took action to place the measures before 
Oakland voters in March, 2009.  All four measures were designed to raise revenue or 
reduce expenditures to address Oakland's budget deficit.  All four measures passed.   


 
III. FACTUAL SUMMARY AND ANALYSIS 
 
 On May 14, 2009, Ms. Kaplan executed and submitted a Statement Of 
Organization (FPPC Form 410) with the Office of the City Clerk.  Attachment 2.  The 
Statement of Organization identifies "Yes 4 Oakland: A coalition in support of Measures 
C, D, F & H organized by R. Kaplan" as a primarily formed ballot measure committee.  
Ms. Kaplan designated herself as committee treasurer and "controlling officeholder."  
Kenneth Linney was designated as assistant treasurer.  Mr. Linney serves as president 
of The Next Generation, a "full service campaign consulting, management and issue 
advocacy firm," according to the firm's website.     
 
 Between approximately May 7, 2009, and July 4, 2009 (the last date for which 
campaign reports are available), the "Yes 4 Oakland" committee reportedly raised 
$17,275.00 in contributions and loans.  It reportedly incurred $20,284.73 in expenses.  
Of the $20,284.73 in expenses, approximately $19,850.00 (about 98 percent) was spent 
on advertising, campaign literature, and campaign consulting fees. 







A. Late Filing Of Campaign Reports  
 


  Mr. Mix contends that the "Yes 4 Oakland" committee failed to file timely 
pre-election reports.  For the City's July 21, 2009, special election, the FPPC 
established the following campaign reporting periods and filing deadlines: 
 


Period Covered Filing Deadline Type Of Statement 
   


1/1/09 to 6/6/09 6/11/09 Pre-Election 
6/7/09 to 7/4/09 7/9/09 Pre-Election 


7/5/09 to 12/31/09 2/1/10 Semi-Annual 
 
  The "Yes 4 Oakland" committee filed both its pre-election campaign 
statements on July 14, 2009.  Attachment 3.  Ms. Kaplan told Commission staff in an 
email and in conversation that they looked up the incorrect filing deadlines on the FPPC 
website, not realizing that special dates had been set for the July 21 special election.  
Attachment 4.  Mr. Linney said that upon receiving a call from Mr. Mix inquiring why the 
statements had not been filed he promptly completed and filed the delinquent 
statements.  Both Mr. Linney and Ms. Kaplan stated that their actions were 
unintentional. 
 
  Under the California Political Reform Act, candidates and committees are 
potentially liable in the amount of $10 per day for late pre-election statements.  The 
local filing officer (in this case, the Office of the City Clerk) has discretion whether to 
impose this amount and may waive liability in certain cases where the late filing "was 
not willful and that enforcement of the liability will not further the purposes of the 
[Political Reform] Act."  [Government Code Section 91013].  The Commission does not 
have authority to impose fines or penalties for late campaign filings.      
 
 B. "Conflict Of Interest"    


 
 Mr. Mix contends that Ms. Kaplan engaged in a "blatant conflict of interest" 


by serving as campaign treasurer and controlling officeholder for the "Yes 4 Oakland" 
committee while serving as a local elected official.  There are no facts to suggest that 
Ms. Kaplan made, participated in making, or attempted to influence a governmental 
decision relating to Measures C, D, F and H that was likely to have a material effect on 
her personal financial interests.  What Mr. Mix appears to be arguing is that by serving 
as a campaign treasurer for a ballot measure committee, Ms. Kaplan participated in an 
activity that was incompatible with her duties as a public official.  This argument is more 
rhetorical than legal:  There is no state or local law prohibiting an elected officeholder 
from serving as a campaign treasurer or a controlling officeholder of a ballot measure 
committee.  To the contrary, the Political Reform Act tacitly recognizes this possibility by 
requiring officeholders who have significant influence over the actions or decisions of a 
ballot measure committee to include their name(s) in the title of the committee (which 
Ms. Kaplan did in this instance).   


 







 C. Improper Use Of Public Resources     
  
 Mr. Mix alleges that Ms. Kaplan misused public funds for campaign 


purposes and "illegally utilize[d] the Council office and City facilities in the promotion of 
the four measures."   


 
 Penal Code Section 424(a) makes it unlawful for any city officer to 


appropriate public funds or resources, without authority of law, to his or her own use or 
to the use of another.  Government Code §8314 makes it unlawful for local officers and 
employees to use public resources for campaign activities or other purposes which are 
not authorized by law.  Both Penal Code §424 and Government Code §8314 do not 
apply to the "incidental or minimal" use of public resources.     


   
 Mr. Mix told Commission staff he has no specific information that Ms. 


Kaplan used public funds or used her City Council office or City facilities to promote 
Measures C, D, F and H.  Ms. Kaplan specifically denies that she used any public 
money, time or resources to promote the measures.  She told Commission staff that she 
retained The Next Generation to serve as an outside campaign resource because it was 
unconnected with any City facility or service.  All services provided by The Next 
Generation were paid from the "Yes 4 Oakland" campaign account.  None of her City 
staff was involved in the campaign during work hours.  In the absence of any 
information to the contrary, Commission staff concludes there is no factual basis for Mr. 
Mix's allegation that Ms. Kaplan improperly used public resources to promote Measures 
C, D, F and H.1  


 
IV. STAFF RECOMMENDATION 
 
 Commission staff recommends that the Commission dismiss Complaint No. 09-
07 with respect to allegations pertaining to "conflict of interest" and "misuse of public 
resources" on grounds that there are no material facts on which to conclude a violation 
of law occurred.  Commission staff recommends that the Commission refer to the Office 
of the City Clerk issues pertaining to the late filing of pre-election campaign statements 
for further review pursuant to the City Clerk's authority under the Political Reform Act.  


 
Respectfully submitted, 
 
 
 
Daniel D. Purnell 
Executive Director 


                                            
1 Complaint No. 09-07 highlights an occasional issue with respect to complaints that allege, 
without any factual basis, violations of law.  The extent to which a respondent, or Commission 
staff, should be required to develop exculpatory or incriminating information, respectively, in 
response to unsupported allegations should be addressed in the next review of the Commission's 
General Complaint Procedures. 
 







                                                                                                                                  
∗∗  City Attorney approval as to form and legality relates specifically to the legal issues raised in 
the staff report.  The City Attorney's approval is not an endorsement of any policy issues 
expressed or of the conclusions reached by staff on the merits of the underlying complaint. 
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TO:  Public Ethics Commission 
FROM:  Daniel Purnell 
DATE:  September 3, 2009 
 
 RE:  A Staff Report And Action To Be Taken Regarding New Commissioner 
   Recruitment And Selection; Appointment Of Temporary Ad Hoc  
   Nominating  Committee 
 


The Public Ethics Commission is required to select a commissioner to fill the expiring term of 
Commissioner Andrew Wiener.  The new term begins January 22, 2010, and will expire on 
January 21, 2013. 
 
Upon approval by the Commission of the attached materials, Commission staff will begin posting 
announcements for applications.  The application deadline this year is Friday, October 30, 2009.  
Commission staff is planning extensive outreach to notify members of the public about the 
vacancy.   
 
Historically, the Commission has appointed a temporary ad hoc nominating committee to review 
the applications, interview candidates and make a recommendation of 3 to 4 finalists for the 
open seat.  The Commission then interviews the finalists at its January meeting and selects the 
new Commissioner by open ballot. 
 
To accomplish the selection of the new Commissioner who can begin serving by the February, 
2010, meeting, Commission staff recommends that the Chair appoint a temporary ad hoc 
nominating committee to review applications and interview candidates.  The full Commission can 
then interview and select its new Commissioner at the January, 2010, meeting. 
 
Respectfully submitted, 
 
Daniel D. Purnell 
Executive Director 
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OAKLAND PUBLIC ETHICS COMMISSION 


SEEKS CANDIDATES FOR COMMISSION VACANCIES 
[Application deadline is Friday, October 30, 2009] 


 
The City of Oakland Public Ethics Commission is accepting applications from qualified 
individuals for the position of Commissioner.  The Public Ethics Commission consists of seven 
members -- three nominated for appointment by the Mayor and confirmed by the City Council, 
and four selected by the Commission as a whole.  Commissioners receive no compensation and 
may serve no more than one consecutive three-year term.  
 
The Commission is currently seeking applications to fill one of the Commission-selected seats.  
The term will begin on January 22, 2010, and will expire on January 21, 2013.   
 
 


QUALIFICATIONS 
 


Each member of the Commission must be a resident of Oakland and registered to vote in 
Oakland.  
 
During his/her tenure and for one year thereafter, no member of the Commission may: 
 


• Be employed by the City or have any direct and substantial financial interest in any 
work or business or official action by the City; 


• Seek election to any other public office; participate in, or contribute to, an Oakland 
municipal campaign; or 


• Endorse, support, oppose, or work on behalf of any candidate or measure in an 
Oakland election. [Oakland Municipal Code §2.24.050] 


 
 
 







DUTIES 
 


• Attend monthly PEC meetings and one or more committee meetings; 
• Oversee compliance with the Oakland Campaign Reform Act, Oakland Sunshine 


Ordinance, Limited Public Financing Act, Code of Conduct for City Officials, Conflict of 
Interest regulations, Lobbyist Registration Act, and Oakland False Endorsement In 
Campaign Literature Act; 


• Review ethics laws and recommend amendments to the City Council;  
• Develop informational, training, and public outreach programs concerning the 


Commission's activities; and 
• Annually adjust City Council salaries 


 
 


HOW TO APPLY 
 


Fill out the attached Application and submit it, together with a resume, to: 
 


City Of Oakland, Public Ethics Commission 
One Frank Ogawa Plaza, Fourth Floor 


Oakland, CA  94612 
 


COMPLETED APPLICATIONS AND RESUMES MUST BE RECEIVED NO LATER THAN: 
Friday, October 30, 2009 at 5:00 p.m. 


 
You may also fax your application and resume to: 


510-238-3315 
or 


You may email your application and resume to: 
ethicscommission@oaklandnet.com 


 
 
 
For more information, please contact Daniel Purnell at 510-238-3593. 
 
 
 
 
 
 
 
 
 
 
 
 
 







CITY OF OAKLAND 
PUBLIC ETHICS COMMISSION 


 
APPLICATION FOR COMMISSIONER 


 
Please fill out the form below and submit it with a copy of your resume to: City Of 
Oakland, Public Ethics Commission, One Frank Ogawa Plaza, Fourth Floor, Oakland, CA  
94612.  Applications and resumes may also be faxed to: (510) 238-3315.  Your 
completed application and resume must be received no later than 5:00 p.m. on 
Friday, October 30, 2009, to be considered.   
 
Please type or print legibly.  Try to limit your answer to the space provided, but you may 
attach additional sheets as necessary.   
 
Please note:  This application and supporting materials is not confidential and may be 
subject to public inspection upon request. 
 
 
Name: ______________________________________________________________ 
 
Mailing Address: _____________________________________________________ 
 
Daytime Phone: ____________________      Evening Phone: __________________ 
 
email: _______________________________________________________________ 
 
Are you an Oakland resident?  Yes/No       Years of Residency in Oakland: _____ 
 
 
1. Why do you want to serve on the Public Ethics Commission?   
 
 
 
 
 
 
 
 
 
2. What skills and qualifications will you bring to the Commission? 
 
 
 
 
 
 







3. What do you believe should be the role and primary focus of the Commission? 
 
 
 
 
 
 
 
 
 
 
 
4. Please list any governmental experience, activities with civic and business 


organizations, neighborhood groups, or any other experience that would contribute to 
your effectiveness as a Commissioner. 


 
 
 
 
 
 
 
 
 
 
 
 
5. Please list the names, addresses and telephone numbers of two references. 
 
 Name: _________________________________________________________ 
 
 Address: _______________________________________________________ 
 
 Daytime Phone: ___________________      Evening Phone: ___________________ 
 
 
 Name: _________________________________________________________ 
 
 Address: _______________________________________________________ 
 
 Daytime Phone: ___________________      Evening Phone: ___________________ 
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INTRODUCED BY COUNCILMEMBER 
 
                                                         
 


APPROVED AS TO FORM AND 
LEGALITY


CITY ATTORNEY     
 


O R D I N A N C E  N O .                 C .M.S .  
 


 
 
 ORDINANCE AMENDING CHAPTER 2.24 OF THE OAKLAND MUNICIPAL 


CODE PERTAINING TO THE FUNCTIONS, DUTIES, AUTHORITY, AND 
COMPOSITION OF THE PUBLIC ETHICS COMMISSION 


 
 WHEREAS, City Charter Section 202(5) provides that the City Council shall "by 
ordinance" prescribe the function, duties, powers, jurisdiction and the terms of office for 
the Public Ethics Commission; and  
 
 WHEREAS, the amendments set forth below will achieve greater consistency 
with the provisions of City Charter Section 202 and further clarify and articulate the 
functions and duties of the Public Ethics Commission; now, therefore  
 
 THE COUNCIL OF THE CITY OF OAKLAND DOES ORDAIN AS FOLLOWS: 
 
 SECTION 1.   The City Council finds and determines the foregoing recitals to be 
true and correct and hereby adopts and incorporates them into this Ordinance. 
 
 SECTION 2.  The Municipal Code is hereby amended to add, delete, or modify 
sections as set forth below (section numbers and titles are indicated in bold type; 
additions are indicated by underscoring and deletions are indicated by strike-through 
type; portions of the regulations not cited or not shown in underscoring or strike-through 
type are not changed. 
 
 SECTION 3.  Chapter 2.24 of the Oakland Municipal Code is hereby amended to 
read as follows: 
 
2.24.010 DEFINITIONS 
 
For purposes of this chapter, the following definitions shall apply: 
 
 A. "Commission" shall mean the Oakland Public Ethics Commission as 
established pursuant to Oakland City Charter Section 202. 
 
 B. "Doing business with an Oakland Agency" shall mean soliciting, bidding 
on, submitting proposals or qualifications for, or entering into or performing, a contract 
for goods, equipment, services or financial assistance with an Oakland Agency. "Doing 
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business with an Oakland Agency" shall also mean the soliciting, applying for or 
receiving more than $500 in public funds from an Oakland Agency."]  
 
 C. "Governmental ethics laws" shall mean local laws governing campaign 
finance and communications, public financing of campaigns, lobbyist registration, public 
meetings and records, elections, conflicts of interest, disclosure of economic interests, 
use of public resources, incompatible office holding and employment, nepotism and 
ethical behavior.  
 


• COMMENT:  The collective term "governmental ethics laws" 
was developed to avoid the repetitive listing of specific laws 
over which the Commission has jurisdiction.  (See Section 
2.24.020, below.)  It was also developed to encompass the 
broad range of subject matter over which the Commission has 
an interest, consistent with the City Charter's broad grant of 
responsibility for "City regulations and policies intended to 
assure fairness, openness, honesty and integrity in City 
government. . ."  [Charter Section 202(a)] 


 
While the term "governmental ethics laws" is established here 
only as a definition, specific questions were raised regarding 
the applicability of this term as further discussed below.   


 
 
 D. "Oakland Agencies" shall mean the City of Oakland, Oakland 
Redevelopment Agency, Port of Oakland, and the Oakland Unified School District. 
   
2.24.020 FUNCTIONS AND DUTIES 
 
It shall be the function and duty of the Public Ethics Commission, for and on behalf of 
Oakland Agencies, residents of the City of Oakland and its elected officials, officers, 
employees, boards and commissions to: 
 
 A. Monitor, administer and enforce governmental ethics laws as authorized to 
the Commission by ordinance.   
 
   
 
 B. Review and make recommendations to the City Council regarding 
governmental ethics laws and to report periodically to the City Council concerning the 
application and effectiveness of governmental ethics laws. 
 
 C. Set salary for the office of City Councilmember pursuant to Oakland City 
Charter Section 202 and advise the City Council regarding issues pertaining to City 
Council salaries. 
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 D. Provide the City Administrator with an assessment of the Commission's 
staffing and budgetary needs. 
 
  
 E._ Issue opinions, advice and instruction, in consultation with the City Attorney 
when necessary, regarding governmental ethics laws.   
 


• COMMENT:  Consistent with Section 2.24020(A), above, the 
City Council has adopted a number of laws for which it has 
delegated specific powers of administration and enforcement 
to the Commission, such as OCRA, the Sunshine Ordinance, 
the Lobbyist Registration Act, etc.  One of the questions raised 
was whether the Commission should be authorized to issue 
"opinions, advice and instruction" on governmental ethics 
laws that have not been expressly authorized to the 
Commission to monitor, administer or enforce "by ordinance." 
For example, should the Commission be authorized by the 
above language to issue opinions, advice or instruction on 
governmental ethics laws not currently authorized to the 
Commission, such as "election law" or "nepotism."  While 
within the Commission's broad general interest, the query is 
whether the Commission should be permitted to issue formal 
advice or opinions on such topics.      


 
Commission staff is currently comfortable advising the 
Commission and members of the public regarding specific 
laws within the Commission's current jurisdiction.  
Commission staff defers to the Office of the City Attorney for 
formal opinions, advice or instruction on matters outside the 
Commission's current jurisdiction.  An amendment specifying 
that the Commission shall "Issue opinions, advice and 
instruction, in consultation with the City Attorney when 
necessary, regarding governmental ethics laws as authorized 
to the Commission by ordinance" would meet the concern and 
be consistent with current practice.  


 
 
  
 
 F. Prescribe forms, reports, statements, notices, and other documents 
related to governmental ethics laws as authorized to the Commission by ordinance. 
 
    
 


3 







 G. Develop informational resources and training programs pertaining to 
governmental ethics laws. 
 
 H. Solicit, promote and receive public comment on governmental laws.  
 
 I. Perform such other functions and duties as may be prescribed by 
ordinance   or consistent with its responsibilities under the City Charter.  
 


• COMMENT:  One of the goals which the task force and 
Commission identified was to clarify the Commission's 
powers, duties and jurisdiction.  After much discussion and 
debate, the Commission determined that the Commission's 
specific powers, duties and jurisdiction were best articulated 
in the specific policy ordinances delegated to the Commission 
to administer and enforce.  Thus a question arose under the 
proposed language of Section 2.24.020(I) above, what specific 
"functions and duties" did the Commission have in mind that 
would be "consistent with its responsibilities under the City 
Charter" that were not already addressed or identified in the 
Commission's proposed amendments for Section 2.24.020.  
The concern was that in creating somewhat of a "catch-all" 
provision in Section 2.24.020(I), the "functions and duties" of 
the Commission would remain uncertain by reference to the 
very broad language of the City Charter. 


 
Since City Charter Section 202(b)(5) provides that the City 
shall "by ordinance" prescribe the function, duties, powers, 
and jurisdiction of the Commission, an alternative amendment 
to Section 2.24.020(I) could be:  
 
"Perform such other functions and duties as may be 
prescribed by ordinance   consistent with Commission 
responsibilities under the City Charter.     


 
 
In prescribing the above duties and functions of the Commission, it is not the intent of 
the City Council to duplicate or overlap the functions, duties, or responsibilities 
heretofore or hereafter assigned to any other City board or commission or to a City 
department.  As to such functions or responsibilities of another board or commission or 
of a department of the City, the Commission will render assistance and advice to such 
board, commission or department as may be necessary.  Nothing in this section shall be 
construed to prevent City of Oakland officers, employees, and elected or appointed 
officials from seeking advice directly from the City Attorney, or, when appropriate, the 
Fair Political Practices Commission, concerning governmental ethics laws. 
 
2.24.030 AUTHORITY 
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In furtherance of the above enumerated duties and functions, the Oakland Public Ethics 
Commission is hereby authorized to:   
 
 A. Initiate and conduct investigations, audits and public hearings.   
 
 B. Issue subpoenas to compel the production of books, papers and 
documents and take testimony on any matter pending before the Commission.  The 
Commission may find a person in contempt as provided by the general law of the State 
for failure or refusal to appear, testify, or to produce required books, papers and 
documents.  
 
  C. Determine the merit of complaints alleging violations and impose 
penalties, fines and other remedies as authorized to the Commission by ordinance.  The 
Commission's decision with respect to violations, penalties, fines and other remedies 
shall be final. 
 


• COMMENT:  Both the task force and the Commission had 
questions about the existing requirement that any 
Commission decision "shall be appealable to a mutually 
agreed upon arbitrator whose decision shall be final."  Since 
none of the Commission's decisions to impose penalties or 
fines has ever been appealed, questions arose about what 
happens if the parties cannot "mutually agree" on an 
arbitrator; the scope of appeal (i.e., whether the decision is 
appealable de novo or on narrower grounds such as a mistake 
of law or an abuse of discretion); and who would bear the cost 
of the arbitrator.  The task force and Commission 
recommendation was to propose that Commission decisions 
shall be final.   


 
One of the concerns raised was that other major City boards 
and commissions, such as the Planning Commission and the 
Rent Adjustment Board permit appeal of their decisions.  (An 
adjudicatory decision of the planning commission is 
appealable to the City Council; a decision of the Rent 
Adjustment Board is not appealable to the City Council but a 
party may seek judicial review of a Rent Board decision 
pursuant to Code of Civil [Procedure] Section 1094.5, the same 
review process that the San Diego ethics commission uses.)   
 
If the Commission wishes to develop an alternative proposal, 
Commission staff recommends that the Commission propose 
language identical to the Oakland Rent Adjustment Board and 
similar to the San Diego ethics commission process:  "The 
Commission's decision is final.  Parties cannot appeal to the 
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City Council.  A party may seek judicial review of a final 
decision of the Commission pursuant to California Code of 
Civil Procedure Section 1094.5 within the time frames set forth 
therein."  A judicial review pursuant to Civil Procedure Section 
1094.5 would be limited to questions of whether the 
Commission 1) proceeded without or in excess of its 
jurisdiction; 2) whether there was a fair hearing; or 3) whether 
there was a prejudicial abuse of discretion. Alternatively, the 
Commission can develop additional language within the 
framework of an appeal to a "mutually agreeable arbitrator" 
that would attempt to address the procedural questions first 
identified by the task force and Commission.   


 
 
 D. Issue letters of guidance or concern to Oakland Agencies, their officials, 
officers, candidates for elected office, employees, local bodies and any other persons 
regarding an alleged violation of a governmental ethics law that the Commission is 
authorized to enforce where it appears, after an investigation, that there is an issue 
sufficient to justify a formal evidentiary hearing but the Commission chooses not to 
proceed with a hearing.  
 E. Issue written opinions and written advice with respect to a person's duties 
under governmental ethics laws that the Commission is authorized to enforce so long as 
the procedures for issuing such opinions and advice have been approved pursuant to 
Section 2.24.070.  No person who relies in good faith upon a written opinion issued by 
the Commission shall be subject to enforcement proceedings by the Commission 
provided that the material facts are as stated in the opinion request.  The good faith 
reliance upon written advice from Commission staff shall be a complete defense in 
enforcement proceedings by the Commission provided that the material facts are as 
stated in the advice request. 
 
2.24.040 COMPOSITION, TERMS OF OFFICE 
 
 A. The Oakland Public Ethics Commission shall have seven (7) members.  
 
 B. Members of the Commission shall be appointed as follows:  Three (3) 
members who represent local civic organizations with a demonstrated history of 
involvement in local governance issues shall be nominated for appointment by the  
Mayor, with confirmation by the City Council, pursuant to Section 601 of the City 
Charter.  Four (4) members shall be appointed, following a public recruitment and 
application process, by the affirmative vote of at least four (4) members of the 
Commission.  Commission-appointed members shall reflect the interests and diversity 
of the greater Oakland neighborhood and business communities.  Commissioners shall 
serve without compensation. 
 
 C. Prior to the nomination of a Commission member by the Mayor, each 
member of the City Council may provide the Mayor with a list of up to three individuals 
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qualified to serve on the Commission.  In appointing members to the Commission, the 
Mayor may consider the recommendations of the City Council. 
 
 D. Four (4) members shall constitute a quorum of the Commission. 
 
 E. Members of the Commission shall be appointed to overlapping terms 
beginning on January 22 and ending on January 21.  Each Commission term of office 
shall be three (3) years.  The tenure of a member on the Commission shall terminate 
when the member's term expires. 
 F. A vacancy on the Commission will exist whenever a member dies, 
resigns, or is removed.  For vacancies caused by the normal expiration of a Mayoral 
appointee's term, the Mayor shall submit his or her nomination to the City Council no 
later than 30 days before the end of the term.  For vacancies caused by a Mayoral 
appointee's death, resignation or removal from office, the Mayor shall submit his or her 
nomination to the City Council within 60 days after the death, resignation or removal 
from office.     
 
 G. There shall be no limit on the number of terms a person may serve on the 
Commission provided that any term be separated by a period of at least one year from 
the last date of service on the Commission.   No person removed from the Commission 
pursuant to Sections 2.24.040(H) or 2.24.040(I) shall be eligible to serve on the 
Commission after his or her removal.   
 
 H. A member appointed by the Mayor may be removed pursuant to Section 
601 of the Oakland City Charter. 
 
 I. A member appointed by the Commission may be removed by the 
affirmative vote of at least four (4) members of the Commission.  No member of the 
Commission shall be removed except for one or more of the following reasons as 
determined by the Commission: 1) conviction of a felony, 2) willful or corrupt misconduct 
in office, 3) inability or unwillingness to perform the duties of office, or 4) absence from 
three (3) regular meetings during a twelve month period unless because of illness or 
when excused by  the Commission chairperson. 
 
2.24.050 QUALIFICATIONS AND RESTRICTIONS 
 
 A. Each member of the Commission shall be an individual whose domicile is 
located within the City of Oakland. 
 
B. During his or her service, and for one year thereafter, no member of the 
Commission shall 
 
   1) be employed by an Oakland Agency; 2) act as a local governmental 
lobbyist; 3) seek election to any Oakland public office; 4) participate in or contribute to 
an Oakland municipal campaign; 5) publicly endorse, support, oppose, or work on 
behalf of any candidate or measure in an Oakland election; or 6) accept a gift of any 
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value from an Oakland elected or appointed official of any Oakland Agency, from a 
candidate for election to any Oakland office, from a designated employee of any 
Oakland Agency, or from a local governmental lobbyist.    
 


• COMMENT:  A question was raised whether the prohibition 
from accepting a "gift of any value" was a practical or an 
enforceable restriction.  The proposed language would 
prohibit Commissioners from accepting anything of value from 
appointed officials, designated employees or lobbyists, even if 
Commissioners have pre-existing friendships or relationships 
with people who fall into one of the enumerated categories.  
One of the hypothetical questions raised was whether the 
proposed restriction on gifts would preclude a Commissioner 
from having a holiday meal at a relative's house if the relative 
is a "designated employee" of the City, or serves on another 
City board or commission.  The proposed language would 
appear to restrict this practice.  


 
The Commission is certainly entitled to recommend a high 
standard of conduct for and by its members.  The policy 
question is whether that standard becomes an impediment to 
current and future members serving on the Commission.  If the 
Commission wishes to consider more flexibility on the issue of 
gifts, the Commission may wish to consider the following 
language that essentially defines "gift" as those payments or 
benefits not required to be reported on a Statement of 
Economic Interests or not subject to the annual gift limitations 
under the Political Reform Act and FPPC regulations:   


   
"During his or her service, and for one year thereafter, no 
member of the Commission shall: . . .(6) accept a gift of any 
value from an Oakland elected or appointed official of any 
Oakland Agency, from a candidate for election to any Oakland 
office, from a designated employee of any Oakland Agency, or 
from a local governmental lobbyist.  For purposes of this 
section the term "gift" shall have the same meaning as under 
Government Code Section 82028 and shall not include any 
payment or benefit that is not required to be disclosed on a 
Statement of Economic Interest or any payment or benefit 
specified in Government Code Section 89503(e)." 
  
Gifts not required to be reported on a Statement of Economic 
Interest include several types of common exchanges among 
people such as gifts of home hospitality, holiday exchanges, 
gifts between family members, and tickets to non-profit 
fundraisers.  Gifts not subject to the annual gift limitation 
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include certain travel payments and wedding, birthday and 
holiday gifts.  The above proposal intends to maintain a ban 
on gifts but narrow somewhat the definition of "gift" 
consistent with well defined and recognized exceptions 
existing under state law.  


 
 C. During his or her tenure, no member of the Commission shall have a 
substantial financial interest in any work, business, property or official action of an 
Oakland Agency.  For purposes of this section, a substantial financial interest includes, 
but is not limited to, the following situations: 1) the member has a controlling ownership 
interest in a business entity doing business with an Oakland Agency; 2) the member 
serves as a director, officer, general partner, or trustee of any business entity doing 
business with an Oakland agency; 3) the member directly receives more than $500 in 
the capacity as an employee or contractor from an Oakland Agency during any calendar 
year.  In determining whether a substantial financial interest exists, the Commission 
shall be guided by the laws, opinions and advice pertaining to financial conflicts of 
interests pursuant to the California Political Reform Act. 
 
2.24.060 ELECTION OF CHAIRPERSON AND MEETINGS 
 
At the first regular meeting of each year the members shall elect a chairperson and a 
vice chairperson.  The Commission shall hold regular meetings at an established time 
and place suitable for its purpose.  Other meetings scheduled for a time or place other 
than for regular meetings shall be designated as special meetings.  Written notice of 
special meetings shall be provided the members, the Council, and the public press at 
least seventy-two hours before the meeting is scheduled to convene. 
 
2.24.070 RULES, REGULATIONS AND PROCEDURES 
 
The Commission shall establish rules, regulations and procedures for the conduct of its 
business by a majority vote of the members present.  The Commission must vote to 
adopt any motion or resolution.  The Commission shall transmit to the City Council any 
rules, regulations and procedures adopted by the Commission within seven calendar 
days of adoption. A rule, regulation or procedure adopted by the Commission shall 
become effective 60 days after the date of adoption by the Commission unless before 
the expiration of this 60 day period two-thirds of all the members of the City Council vote 
to veto the rule, regulation or procedure. 
 
2.24.080 STAFF ASSISTANCE 
 
The Office of the City Administrator shall provide the Commission with staff and 
financial assistance to permit the Commission to fulfill the functions and duties as set 
forth above including, but not limited to, staffing and funding the positions of Executive 
Director, an Executive Assistant, and additional personnel as circumstances require.  
The Executive Director shall be a classified position subject to the civil service rules of 
the City of Oakland however the City Administrator, or his or her designee, should use 
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his or her best efforts to consult with the Commission prior to the hiring or termination of 
the Executive Director. 
 


• Several concerns were raised regarding the Commission's 
proposal to prescribe, by ordinance, mandatory minimum 
staffing levels and job classifications for the Commission.  
Given the City's current financial situation, there may not be 
sufficient support to reduce the City Council's ability to 
address staffing levels for Oakland's many boards and 
commissions.  The Commission proposal reflects current 
staffing levels and job classifications.  Commission staff has 
no recommendation regarding how the Commission should 
address this likely objection.      


 
 
2.24.090 LEGAL ASSISTANCE 
 
The City Attorney is the Commission's legal advisor.  The City Attorney shall provide the 
Commission with legal .assistance in conformity with the California Rules of 
Professional Responsibility and applicable state law.  In the event of a conflict, the City 
Attorney, after consultation with the Commission, shall retain outside counsel. 
 
2.24.100 PROTECTION AGAINST RETALIATION 
 
 A. No officer or employee of the City shall use or threaten to use any official 
authority or influence to effect any action as a reprisal against a City officer  or 
employee for acting in good faith to report or otherwise bring to the attention of the 
Commission or other appropriate agency, office or department, information regarding 
the violation of any regulation or ordinance over which the Commission has authority. 
 
 B. No officer or employee of the City shall use or threaten to use any official 
authority or influence to discourage, restrain or interfere with any other person for the 
purpose of preventing such person from acting in good faith to report or otherwise bring 
to the attention of the Commission or other appropriate agency, office or department, 
information regarding the violation of any regulation or ordinance over which the 
Commission has authority. 
2.24.110 SEVERABILITY 
 
The provisions of this ordinance are severable.  If any word, clause, sentence, 
paragraph, provision, or part of this ordinance, or the application of this ordinance to any 
person, is declared invalid, preempted or unconstitutional by any court, the court's ruling 
shall not impair or invalidate any other portion of this ordinance.  The City Council finds 
and declares that it would have adopted this ordinance without the invalid, preempted or 
unconstitutional word, clause, sentence or provision. 
 
IN COUNCIL, OAKLAND, CALIFORNIA, ________________________ 


10 







 
PASSED BY THE FOLLOWING VOTE: 
 
AYES-                      BROOKS, DE LA FUENTE, NADEL, QUAN, REID, KAPLAN,  
   KERNIGHAN, AND PRESIDENT BRUNNER 
NOES-   
ABSENT-  
ABSTENTION-  
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Andrew Wiener, Chair 
Mario Andrews, Vice-Chair 
Barbara Green-Ajufo 
Jonathan Stanley 
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Ai Mori 
 
Daniel D. Purnell, Executive Director 
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TO:  Public Ethics Commission 
FROM:  Daniel Purnell 
DATE:  September 3, 2009 
 


 RE: A Staff Report And Action To Be Taken Regarding Proposed   
  Amendments To O.M.C. Chapter 2.24 (Powers And Duties Of The  
  Public Ethics Commission)  
 


 
 
 Oakland City Charter Section 202(b)(5) provides that the City "shall by ordinance 
prescribe the function, duties, powers, jurisdiction and terms of members of the Commission, in 
accordance with this Article."  In 1997, the City Council adopted O.M.C. Chapter 2.24 --  the 
Commission's so-called "enabling ordinance" setting forth those required functions, duties, 
powers, etc. 
 
 In 2008, the Commission appointed a special task force to examine the Commission's 
authorizing charter and enabling ordinance and to make specific recommendations regarding 
their provisions.  After a long series of meetings and public discussion, the Commission finally 
authorized a series of proposed amendments to Chapter 2.24 to be submitted to the City Council 
for consideration. 
 
 On April 23, 2009, the City Council Rules and Legislation Committee ("Rules Committee") 
was scheduled to consider the proposed amendments for the first time.  Unfortunately, the Rules 
Committee lost its quorum before the item could be considered.  The item is awaiting a hearing 
pending a new scheduling request.  Prior to the April 23 meeting, Commission staff received 
some comments from various members of the Rules Committee and/or their staff regarding the 
proposed amendments.  Rather than re-schedule the item immediately, Commission staff 
wanted to apprise the Commission of the nature of those comments in the event the 







Commission wished to address them formally either in the form of proposing alternative 
language, or by way of additional explanation to the Rules Committee. 
 
 Attached is a copy of the Commission's proposed amendments in "redline" format.  
Commission staff has annotated specific comments and a discussion under each of the relevant 
sections.  Attachment 1.  
 
 Commission staff recommends that the Commission review the attached redline, take 
public comment and provide Commission staff with any further direction before Commission staff 
re-agendizes the attached proposal before the Rules Committee for consideration.   
 
Respectfully submitted,           
 
 
 
Daniel D. Purnell 
Executive Director 
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