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Commission Membership: Andrew Wiener (Chair), Mario Andrews, (Vice-Chair)
Barbara Green-Ajufo, Jonathan Stanley, Alaric Degrafinried,
Alex Paul, Ai Mori

Staff Members: Commission Staff:
Daniel Purnell, Executive Director
Tamika Thomas, Executive Assistant
City Attorney Representative:
Alix Rosenthal, Deputy City Attorney

MEETING AGENDA

A. Roll Call And Determination Of Quorum

B. Approval Of Draft Minutes Of The Regular Meeting Of June 1, 2009
C. Executive Director And Commission Announcements

D. Open Forum

E. Complaints

1. A Staff Report And Action To Be Taken On Complaint No. 09-02 (Mix)
(SUPPLEMENTAL)

F. A Staff Report And Action To Be Taken Regarding Proposed Amendments To
The Lobbyist Registration Ordinance And A Proposed Moratorium On
Commission Enforcement Actions Pertaining To The Registration Of Certain
Officers And Directors Of Corporations, Organizations And Associations
(Initial Staff Report dated 6/1/09; First Supplemental dated 7/6/09)

G. A Staff Report And Action To Be Taken Regarding Proposed Amendments To
O.M.C. Chapter 2.24 (Powers And Duties Of The Public Ethics Commission)

H. A Staff Report And Action To Be Taken Regarding The City Auditor's Review Of
Candidate Clifford Gilmore Receipt Of Public Matching Funds In The June, 2008,
Election

The meeting will adjourn upon the completion of the Commission's business.
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You may speak on any item appearing on the agenda; however, you must fill out a
Speaker’s Card and give it to a representative of the Public Ethics Commission. All speakers
will be allotted three minutes or less unless the Chairperson allots additional time.

In compliance with the Americans with Disabilities Act, if you need special assistance to
participate in the meetings of the Public Ethics Commission or its Committees, please contact
the Office of the City Clerk (510) 238-7370. Notification two full business days prior to the
meeting will enable the City of Oakland to make reasonable arrangements to ensure
accessibility.

Should you have questions or concerns regarding this agenda, or wish to review any
agenda-related materials, please contact the Public Ethics Commission at (510) 238-3593 or
visit our webpage at www.oaklandnet.com.

Approved for Distribution Date






Public Ethics Commission Pending Complaints

Date |Complaint| Name of Complainant Respondents Date of Issues Status
Received | Number Occurrence
5/5/09 09-05 John Klein Matthew Novak 9/24/08 Allegations under the Oakland Lobbyist |Staff is investigating
9/25/08 Registration Act
10/14/08
10/15/08
10/21/08
2/7/09 09-03 John Klein City Council President |February 3, Sunshine Ordinance -- Allocation of Staff is investigating.
Jane Brunner 2009 speaker time.
2/9/09 09-02 |David Mix City Council Rules February 5, Sunshine Ordinance -- Allegations
Committee 2009 pertaining to meeting notice
11/6/08 08-18 |David Mix Raul Godinez August 2008 Allegations involving Sunshine Ordinance |Staff is investigating
-- Public Records Request
11/6/08 08-13 |David Mix Leroy Griffin August 2008  |Allegations involving Sunshine Ordinance |Staff is investigating

-- Public Records Request






3/28/08 08-04 |Daniel Vanderpriem Bill Noland, Deborah Ongoing since |Allegations involving production of City  |Commission
Edgerly 12/07 records jurisdiction reserved.
2/26/08 08-02 |Sanjiv Handa VVarious members of the |February 26,  |Allegations involving the Oakland Commission
Oakland City Council 2008 Sunshine Ordinance and Brown Act jurisdiction reserved.
2/20/07 07-03 |Sanjiv Handa Ignacio De La Fuente, [December 19, [Speaker cards not accepted because Commission
Larry Reid, Jane 2006 they were submitted after the 8 p.m. jurisdiction reserved.
Brunner and Jean Quan deadline for turning in cards.
3/18/03 03-02 |David Mix Oakland Museum Dept. [3/11/03 Allegation of Sunshine Ordinance and Commission

Public Records Act violation.

jurisdiction reserved.
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Commission Membership: Andrew Wiener (Chair), Mario Andrews, (Vice-Chair)
Barbara Green-Ajufo, Jonathan Stanley, Alaric Degrafinried,
Alex Paul, Ai Mori

Staff Members: Commission Staff:
Daniel Purnell, Executive Director
Tamika Thomas, Executive Assistant
City Attorney Representative:
Alix Rosenthal, Deputy City Attorney

MINUTES OF MEETING

A. Roll Call And Determination Of Quorum
The meeting was called to order at 6:30 p.m.

Members present: Wiener, Andrews, Green-Ajufo, Stanley, Paul, Mori
Members excused: Degrafinried

B. Approval Of Draft Minutes Of The Regular Meeting Of May 4, 2009.

The Commission adopted a motion to approve the minutes of the regular meeting
of May 4, 2009, subject to the following modifications to Item E-1:

The Commission moved, seconded and adopted a motion not to proceed with an
evidentiary hearing on Complaint No. 08-20 and instead directed staff to dismiss
the complaint and prepare alternative policy proposals for amending Section
3.20.030(D) to effect both a "narrow" and "broad" definition of local governmental
lobbyists as applied to employees, officers or directors of a corporation,
organization or association. The Commission directed staff to prepare and
agendize for consideration a policy effecting a moratorium on enforcing existing
provisions of Section 3.20.030 as they apply to uncompensated officers or
directors of a corporation, organization or association at least until the City
Council has an opportunity to consider and respond to the Commission's
legislative proposals.
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C. Executive Director And Commission Announcements

The Executive Director reported that he gave public records training to members
of the Mayor's staff. Funding for current staffing levels for the Commission and
for the Limited Public Financing Act have been included in the Mayor's proposed
2009-2011 budget.

D. Open Forum

There was one speaker: Sanjiv Handa

E. Complaints

1.

A Staff Report And Action To Be Taken On Complaint No. 09-02 (Mix)

The Commission directed staff to perform additional research on the
complaint, specifically whether 1) a quorum of the Rules Committee
existed at the time it took action to schedule three proposed items to the
Finance and Management Committee meeting of February 24, 2009; 2)
whether the ten-day agenda descriptions for Rules Committee scheduling
items is adequate; and 3) whether the Rules Committee's ten-day agenda
should include a detailed description of any scheduling items that are
known at the time the ten-day agenda is posted.

There were three speakers: David Mix, Sanjiv Handa, Helen Hutchison

A Staff Report And Action To Be Taken On Complaint No. 09-03 (Klein)
(SUPPLEMENTAL)

The Commission requested its City Attorney representative to prepare and
return at a subsequent meeting with a legal analysis of whether Rule 13 of
the City Council Rules Of Procedures ("Open Forum at City Council
Meetings") conflicts with provisions of Sunshine Ordinance Section
2.20.150(c) ("Two Minute Speaker Time Policy").

There were three speakers: Helen Hutchison, Sanjiv Handa, David Mix
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3. A Staff Report And Action To Be Taken On Complaint No. 09-04 (Plazola)

The Commission moved, seconded and adopted a motion not to proceed
with an evidentiary hearing on Complaint No. 09-04 on grounds that the
language in LRA Section 3.20.030(D) pertaining to "salaried employee,
officer or director" is ambiguous as to its applicability to those employees,
officers or directors of corporations, organizations or associations who
serve in an uncompensated capacity. (Ayes: All)

There were three speakers: Carlos Plazola, David Mix, Sanjiv Handa

F. A Staff Report And Action To Be Taken Regarding Required Review Of City
Council Salaries

The Commission moved and seconded a motion to approve an 0.8 percent
salary increase for the Office of City Councilmember effective as of the first pay
period of FY 2009-2010, which increase reflects the change in the CPI for the
San Francisco Bay Area for the period April, 2008 through April, 2009, and 2)
authorize the Executive Director to delete paragraph 5 of the proposed
Resolution before issuing the Resolution in final form (specifically, delete
language stating: "Whereas, the Commission is required to preserve the current
authorized salary for Oakland City Councilmembers against increases in the cost
of living").

After the Chair recognized a second to the motion, Commissioner Paul offered
an amendment to the motion that the Commission send to Oakland City
Councilmembers a copy of the chart demonstrating salaries for councilmembers
in other California cities. The proposed amendment failed for lack of a second.
The Commission then voted to approve the underlying motion. (Ayes: Wiener,
Andrews, Stanley, Green-Ajufo, Degrafinried; Mori. Noes: Paul)

There were two speakers: Sanjiv Handa, David Mix

G. A Staff Report And Action To Be Taken Regarding Proposed Amendments To
The Lobbyist Registration Ordinance And A Proposed Moratorium On
Commission Enforcement Actions Pertaining To The Registration Of Certain
Officers And Directors Of Corporations, Organizations And Associations
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This item was continued to the July 6, 2009, meeting.
There was one speaker: Sanjiv Handa

H. A Staff Report And Action To Be Taken Regarding Proposed Amendments To
O.M.C. Chapter 2.24 (Powers And Duties Of The Public Ethics Commission)

This item was continued to the July 6, 2009, meeting.
There was one speaker: Sanjiv Handa

The meeting will adjourned at 9:52 p.m.
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Approved as to Form and Legality

City Attorney
City of Oakland
Public Ethics Commission
July 6, 2009
In the Matter of )

) Complaint No. 09-02
) SUPPLEMENTAL

David Mix filed Complaint No. 09-02 on February 9, 2009.
l. SUMMARY OF COMPLAINT

Mr. Mix filed Complaint No. 09-02 alleging that the City Council’s Rules and
Legislation Committee (“Rules Committee”) violated the Oakland Sunshine Ordinance
and the Ralph M. Brown Act by failing to agendize three scheduling items for the Rules
Committee meeting of February 5, 2009. (A copy of the staff report and complaint was
provided in the June 1, 2009, agenda package.) Commission staff concluded that
because of express exceptions in both the Brown Act and Sunshine Ordinance, the
Rules Committee was not required to provide a specific agenda description of every
item submitted for scheduling before or during its meetings.*

At its regular meeting of June 1, 2009, the Commission directed staff to provide
additional facts and analysis regarding whether 1) a quorum of the Rules Committee
existed at the time the Rules Committee took action to refer the items; 2) whether the
ten-day agenda descriptions for Rules Committee scheduling items is adequate; and 3)
whether the Rules Committee's ten-day agenda should include a detailed description of
any scheduling items that are known at the time the ten-day agenda is posted.

. ADDITIONAL INFORMATION AND ASSESSMENT
A. Quorum Of The Rules Committee
According to the minutes, the Rules Committee meeting of February 5,
2009, convened at 10:52 a.m. The roll call (confirmed by the DVD recording) indicated

that three of the four members were present:. Councilmembers Quan, De La Fuente and
Brunner. Chairperson Brunner announced that the full City Council was still conducting

! Commission staff reported at the June 1, 2009, meeting that it could find no case law or opinion
interpreting Government Code Section 54954.2 as requiring a local legislative body to place on a
meeting agenda items which the body will later schedule for a future meeting. In a somewhat
analogous case, the court in Coalition of Labor v. County of Santa Barbara Board of Supervisors
(2005) 129 C.A.4th 205, held that the Brown Act did not require a local body to permit members
of the public to address it when considering whether to place items on a future meeting agenda.






a closed session downstairs but that the Rules Committee would convene to schedule
the three items submitted at the dais by Councilmember Quan. The title of each item
was then read audibly into the record. Councilmember Quan stated she needed to
have the items heard at the February 24, 2009, meeting of the Finance and
Management Committee to meet election deadlines later in the year. Chairperson
Brunner announced a motion, second and unanimous approval for the scheduling
requests. After this action, the Rules Committee adjourned. Attachment 1.

The agenda and agenda-related materials for the February 24, 2009,
meeting of the Finance and Management Committee were posted and filed on Friday,
February 13, 2009, according to the Office of the City Clerk. The Finance and
Management Committee recommended that two of the three items be forwarded to the
full City Council meeting of March 3, 2009. The Committee continued the third item to
its March 10, 2009, meeting, at which time the Committee recommended the item be
forwarded to the full City Council meeting of March 17, 2009. All three items were
timely noticed on the supplemental agendas for the respective City Council meetings. *

B. Rules Committee Agenda Descriptions

As stated in the June 1, 2009, staff report, the Rules Committee posts and
files both a "ten-day" and "supplemental” agenda for each of its weekly meetings. The
ten-day agenda contains five "standing items" for the Rules Committee's weekly review
and determination. The five standing items on the ten-day agenda are:

1. Closed Session
2. Approval of Draft Minutes (From Prior Rules Committee Meetings)
3. Determination Of Schedule Of Outstanding Committee Items

4. Scheduling Of Agenda Items And Revisions To The Agenda For
[Upcoming] Council Committee Meetings

5. A Review Of The Agendas For [Upcoming] City Council Meetings And
Rules Committee Meetings

"Open Forum" always appears at the end of the agenda.
The ten-day agenda will also contain a detailed description of any item that the Rules

Committee will consider in its role as a policy committee, such as proposals originating
from this Commission or matters relating to City elections. The supplemental agenda

? Pursuant to Sunshine Ordinance Section 2.20.080(B)(5), the City Council may amend or
supplement its ten-day agenda no later then 72 hours before a regular meeting "to consider the
recommendations, referrals, minutes, modifications of or actions taken on" any item heard by one
of its standing committees so long as the item has not been "materially changed" after the
committee considered the item.





for a Rules Committee meeting is made available late Wednesday afternoon the day
before every weekly Thursday meeting. The deadline for submitting items for
scheduling at a Thursday Rules Committee meeting is Tuesday at 6 p.m. The
supplemental agenda is typically many pages long since it can contain as many as 50
separate scheduling items. Stapled to the supplemental agenda is a copy of every
scheduling request submitted by the Tuesday 6 p.m. deadline.

As discussed in the June 1, 2009, staff report, both the Sunshine
Ordinance and the Brown Act contain several express exemptions from the requirement
that agendas must contain a detailed description of items on which action is expected to
be taken. One of the exceptions is for actions to place items on a future meeting
agenda. City Council practice and procedures permit the Rules Committee to consider
scheduling requests submitted by the Tuesday deadline or at the Rules Committee
meeting itself. The Rules Committee's ten-day agenda attempts to provide advanced
public notice of what the Rules Committee will generally consider at its weekly meetings
before any specific item has been submitted. With the exception of items that the Rules
Committee will consider in its policy-making role (which are always described
specifically on the ten-day agenda), it would be very difficult to describe the "standing
items" on the ten-day agenda in anything other than in general terms. The
supplemental agenda, on the other hand, specifically describes in detail the items to be
considered for scheduling once they become known.

C. Specific Descriptions On The Ten-Day Agenda

In a question closely related to the above discussion, the Commission
inquired whether the ten-day agenda could not contain specific descriptions of
scheduling items that were known to exist at the time the ten-day agenda is posted.
Commission staff spoke with Bill Uber, primary staff to the Rules Committee. He said
that with extremely few exceptions, all scheduling requests are made after the ten-day
agenda is posted. He said the vast majority of scheduling requests are submitted just
before the 6 p.m. Tuesday deadline.

While the Commission could recommend that all "known" scheduling
items appear on the ten-day Rules Committee agenda, such a rule would likely have
only a miniscule effect on public notice because of the very small number of scheduling
requests that are submitted before the ten-day agenda is posted. Alternatively, a
requirement that all scheduling items be submitted in time to be specifically described
on the Rules Committee's ten-day agenda would effectively mean that routine agenda
items would have to be submitted approximately four to five weeks before their first
policy committee hearing because of internal review and approval procedures currently
in place for City Council agenda reports. Such a requirement, in Commission staff's





opinion, would significantly impact the City Council's ability to manage City business.

Respectfully submitted,

Daniel D. Purnell
Executive Director

* City Attorney approval as to form and legality relates specifically to the legal issues raised in
the staff report. The City Attorney's approval is not an endorsement of any policy issues
expressed or of the conclusions reached by staff on the merits of the underlying complaint.






City Of Oakland Office of the City Clerk

Oakland City Hall
1 Frank H. Ogawa Plaza

Meeti ng Minutes Oakland, California 94612

LaTonda Simmons, City Clerk

(g fot Oone 150 Tfpnts *Rules & Legislation Committee

Oakland City Hall, 1 Frank H. Ogawa Plaza, Oakland, California, 94612

City of Oakland Website: http://www.oaklandnet.com

Thursday, February 05, 2009 10:45 AM City Council Chambers - 3rd Floor
Roll Call/ Call to Order
Play Video
Excused: Member Reid and Member De La Fuente
Present: Member Quan and Chair Brunner
The Oakland City Council Rules and Legislation Committee convened at 10:52
a.m., with Council President Brunner presiding as Chairperson.
The Oakland City Council Rules and Legislation Committee reconvened at
12:15 p.m., with Council President Brunner presiding as Chairperson at this
time a lack of quorum was noted
1 Closed Session
Play Video
The office of the City Attorney scheduled a Closed Session for Tuesday,
February 17, 2009 from 3 :30 PM to 6 PM
2 Approval of the Draft Minutes from the Committee meeting of January 22, 2009
Play Video
No Action Taken Due To Lack Of Quorum
The following individual(s) spoke and did not indicate a position on this item:
- Sanjiv Handa
3 Determination of Schedule of Outstanding Committee Items
Play Video

No Action Taken Due To Lack Of Quorum

02-05 Rules Pending
View Report.pdf

4 Scheduling of Agenda Items and revisions to the agendas for the Council Committee
meetings of February 10, 2009 (SUPPLEMENTAL)

Play Video
No Action Taken Due To Lack Of Quorum

City of Oakland Page 1 Printed on 2/20/09
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*Rules & Legislation Committee Meeting Minutes February 5, 2009

02-05 Rules Item 4
View Report.pdf

S-4-1 Subject: Donald P. McCullum Youth Court - Grant
From: Oakland Police Department
Recommendation: A Request To Withdraw From The February 24, 2009 Public
Safety Committee Agenda A Follow-up Report On The Spending Plan Associated
Grant Funds In An Amount Not To Exceed $500,000 From The State Of California,
Corrections Standards Authority, Juvenile Accountability Block Grant (JABG)
Program, Gang Intervention Grant Initiative, For The Grant Term Of January 1,
2009 Through June 30, 2009 And Funding Agreement In An Amount Not To
Exceed $150,000 With The Donald P. McCullum Youth Court For Supplemental
Implementation Of The Oakland Youth Court, Interface Project, As It Pertains To
Youth-Based Gang Violence Preventions And Intervention Services; With No New
Date

Reason: The Police Department Did Not Receive The Grant, Therefore No Funds
Are Available.
07-1842-1
Play Video
The following individual(s) spoke and did not indicate a position on this item:
- Paulette Hogan

S-4-2 Subject: Mayor's Public Safety Plan
From: Councilmember Reid
Recommendation: A Request To Withdraw From The February 10, 2009 Public
Safety Committee Agenda A Report Requesting A Presentation From The Mayor's
Office On The Mayor's Public Safety Plan/Model Including The Justification (e.g.
Empircal Data) For The Specific Recommendations, Financial Impact, And The
Implementation Status; And Reschedule To The May 12, 2009 Public Safety
Committee Agenda

Reason: Staff Is Completing Research To Provide A Comprehensive Public Safety
Report/Model To The Public Safety Committee.
09-0033

Play Video
The following individual(s) spoke and did not indicate a position on this item:

- Sanjiv Handa

- Paulette Hogan
View Report.pdf
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S-4-3 Subject: Real Property Purchase - 905 66th Avenue
From: Community and Economic Development Agency
Recommendation: A Request To Withdraw From The February 10, 2009
Community and Economic Development Committee Agenda An Agency Resolution
Authorizing The Purchase Of Real Property At 905 66th Avenue, From The
Alameda-Contra Costa Transit District For $7,747,102 Less the Cost Of Any
Environmental Site Remediation And Authorizing Up To $12,000 For Real Estate
Closing Costs, $60,000 For Property Inspection Costs And $1,000,000 For
Demolition Costs; And Reschedule To The February 24, 2009 Community And
Economic Development Committee Agenda

Reason: Council Has Requested A Closed Session Discussion Of This Item Prior
To Its Being Heard At Committee.
09-0039

Play Video
View Report.pdf

View Report.pdf

S-4-4 Subject: Rehabilitation Of Sanitary Sewers - Pacific Trenchless
From: Community and Economic Development Agency
Recommendation: Adopt A Resolution Authorizing Award Of A Construction
Contract To Pacific Trenchless, Inc. For The Rehabilitation Of Sanitary Sewers Off
Alvarado Road And Evergreen Lane (Project No. C282811) For The Amount Of
Two Hundred Fifty-Four Thousand Nine Hundred Ten Dollars ($254,910.00)
09-0085

Play Video
View Report.pdf

S-4-5 Subject: Rehabilitation Of Sanitary Sewers - Mosto Construction
From: Community and Economic Development Agency
Recommendation: Adopt A Resolution Authorizing Award Of A Construction
Contract To Mosto Construction, Inc. For The Rehabilitation Of Sanitary Sewers In
Various Locations Off Redwood Road, Tartan Way, Crestmont Drive, Kimberlin
Heights Drive, And Elinora Avenue (Project No. C262310) For The Amount Of
Four Hundred Forty Thousand Five Hundred Twenty-Five Dollars ($440,525.00)
09-0086

Play Video
View Report.pdf

City of Oakland Page 3 Printed on 2/20/09
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S-4-6 Subject: Rehabilitation Of Sanitary Sewers - Andes Construction
From: Community and Economic Development Agency
Recommendation: Adopt A Resolution Authorizing Award Of A Construction
Contract To Andes Construction, Inc. For The Rehabilitation Of Sanitary Sewers In
An Area Bounded By Lakeside Drive, Alice Street, 20th Street And 11th Street
(Project No. C59310) For The Amount Of Two Million Five Hundred Seventy
Thousand And Forty-Two Dollars ($2,570,042.00)
09-0087

Play Video
View Report.pdf

S-4-7 Subject: T.Y. Lin International - Contract Amendment No. 3
From: Community and Economic Development Agency
Recommendation: Adopt A Resolution Authorizing Amendment No. 3 To The
Professional Services Contract With T.Y. Lin International/Earthtech, Joint Venture
For The Replacement Of Embarcadero Bridge Over Lake Merritt Channel (Project
No. G121810) Increasing The Scope Of Work And The Contract Amount By Six
Hundred Eighty Thousand Dollars ($680,000.00) For A Total Contract Amount Not
To Exceed One Million Nine Hundred Eighty Thousand Two Hundred Forty-Four
Dollars ($1,980,244.00); On The March 10, 2009 Public Works Committee Agenda
09-0088

Play Video

S-4-8 Subject: Affordable Housing Development Activities
From: Community and Economic Development Agency
Recommendation: Adopt Resolutions Regarding Affordable Housing Development
Activities, Including Authorizing Over $18 Million In Affordable Housing
Development Loans And Appropriating Funds For The Affordable Housing
Development Program; On The March 10, 2009 Community And Economic
Development Committee Agenda; And As A Public Hearing On The March 17,
2009 City Council Agenda
09-0091

City of Oakland Page 4 Printed on 2/20/09
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S-4-9 Subject: Rehabilitation Of Existing Affordable Housing
From: Community and Economic Development Agency
Recommendation: Adopt Resolutions And A City Ordinance Regarding
Rehabilitation Of Existing Affordable Housing, Including Authorizing Over $9
Million In Loans For Existing Affordable Housing Developments And Authorizing
Certain Foreclosure Activities With Respect To The Rehabilitation Of Some Of
These Developments; On The March 10, 2009 Community And Economic
Development Committee Agenda; And As A Public Hearing On The March 17,

2009 City Council Agenda
09-0092

S-4-10 Subject: Senate Bill 7
From: Public Works Agency
Recommendation: Adopt A Resolution To Support, If Amended, Senate Bill 7
Legislation Expanding Electric Utilities' Obligations To Purchase Electricity From
Customers Who Generate More Electricity In A Twelve-Month Period Than They

Consume
09-0094
View Report.pdf

S-4-11 Subject: Assembly Bill 64
From: Public Works Agency
Recommendation: Adopt A Resolution To Support, If Amended, Assembly Bill 64
Legislation Regarding Modifying Statewide Renewables Portfolio Standards,
Creating A Standard Tariff For Certain Renewable Energy Generation Projects And

Creating A Renewable Infrastructure Authority
09-0095
View Report.pdf

S-4-12 Subject: Assembly Bills 68 And 87
From: Public Works Agency
Recommendation: Adopt A Resolution In Support Of Assembly Bill 68 (Brownley)
And Assembly Bill 87 (Davis) - Solid Waste: Single Use Carryout Bags, Which
Would Require On Or After July 1, 2010, A Store Providing Plastic Carryout Bags
To Customers To Charge Not Less Than $0.25 Per Bag
09-0096
The following individual(s) spoke and did not indicate a position on this item:

- Sanjiv Handa
View Report.pdf
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S-4-13 Subject: Assembly Bill 87 - Analysis
From: Public Works Agency
Recommendation: Action On A Bill Analysis And Recommendation To Support
Assembly Bill 87 Alternative Legislation To Levy A Fee Against Single-Use
Disposable Carry-Out Bags In California; On The March 5, 2009 Rules And
Legislation Committee Agenda
09-0097
The following individual(s) spoke and did not indicate a position on this item:

- Sanjiv Handa
S-4-14 Subject: Delinquent Transient Occupancy Taxes - Public Hearing
From: Finance and Management Agency

Recommendation: Conduct A Public Hearing On Assessment Of Liens For
Delinquent Transient Occupancy Taxes; On The December 15, 2009 City Council

Agenda
09-0068

S-4-15 Subject: Delinquent Mandatory Garbage Fees - Public Hearing
From: Finance and Management Agency

Recommendations: Conduct A Public Hearing On Delinquent Mandatory Garbage
Fees For April/May/June 2009, Monthly Accounts And July/September/October
2009, Quarterly Accounts; On The December 15, 2009 City Council Agenda
09-0069

S-4-16 Subject: Delinquent Business Taxes - Public Hearing
From: Finance and Management Agency
Recommendation: Conduct A Public Hearing On Assessment Of Liens For
Delinquent Business Taxes; On The December 15, 2009 City Council Agenda
09-0070

S-4-17 Subject: Delinquent Real Property Taxes - Public Hearing
From: Finance and Management Agency
Recommendation: Conduct A Public Hearing On Assessment Of Liens For
Delinquent Real Property Transfer Taxes; On The December 15, 2009 City Council

Agenda
09-0071
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S-4-18 Subject: Delinquent Transient Occupancy Taxes - Public Hearing
From: Finance and Management Agency
Recommendation: Conduct A Public Hearing On Assessment Of Liens For
Delinquent Transient Occupancy Taxes; On The September 15, 2009 City Council

Agenda
09-0072

S-4-19 Subject: Delinquent Mandatory Garbage Fees - Public Hearing
From: Finance and Management Agency

Recommendations: Conduct A Public Hearing On Delinquent Mandatory Garbage
Fees For January/ February/March 2009, Monthly Accounts and April/May/June
2009, Quarterly Accounts; On The September 15, 2009 City Council Agenda

09-0073
S-4-20 Subject: Delinquent Business Taxes - Public Hearing
From: Finance and Management Agency

Recommendation: Conduct A Public Hearing On Assessment Of Liens For
Delinquent Business Taxes; On The September 15, 2009 City Council Agenda

09-0074
S-4-21 Subject: Delinquent Real Property Taxes - Public Hearing
From: Finance and Management Agency

Recommendation: Conduct A Public Hearing On Assessment Of Liens For
Delinquent Real Property Transfer Taxes; On The September 15, 2009 City Council

Agenda
09-0075

S-4-22 Subject: Delinquent Transient Occupancy Taxes - Public Hearing
From: Finance and Management Agency

Recommendation: Conduct A Public Hearing On Assessment Of Liens For
Delinquent Transient Occupancy Taxes; On The June 16, 2009 City Council Agenda
09-0076
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S-4-23 Subject: Delinquent Mandatory Garbage Fees - Public Hearing
From: Finance and Management Agency
Recommendations: Conduct A Public Hearing On Delinquent Mandatory Garbage
Fees For October/ November/December 2008, Monthly Accounts and
January/February/March 2009, Quarterly Accounts; On The June 16, 2009 City

Council Agenda
09-0077

S-4-24 Subject: Delinquent Business Taxes - Public Hearing
From: Finance and Management Agency

Recommendation: Conduct A Public Hearing On Assessment Of Liens For
Delinquent Business Taxes; On The June 16, 2009 City Council Agenda

09-0078
S-4-25 Subject: Delinquent Real Property Taxes - Public Hearing
From: Finance and Management Agency

Recommendation: Conduct A Public Hearing On Assessment Of Liens For
Delinquent Real Property Transfer Taxes; On The June 16, 2009 City Council

Agenda
09-0079

S-4-26 Subject: Delinquent Transient Occupancy Taxes - Public Hearing
From: Finance and Management Agency

Recommendation: Conduct A Public Hearing On Assessment Of Liens For
Delinquent Transient Occupancy Taxes; On The March 17, 2009 City Council

Agenda
09-0080

S-4-27 Subject: Delinquent Mandatory Garbage Fees - Public Hearing
From: Finance and Management Agency

Recommendations: Conduct A Public Hearing On Delinquent Mandatory Garbage
Fees For July/August/September 2008, Monthly Accounts And
October/November/December 2008, Quarterly Accounts; On The March 17, 2009

City Council Agenda
09-0081
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S-4-28 Subject: Delinquent Business Taxes - Public Hearing
From: Finance and Management Agency
Recommendation: Conduct A Public Hearing On Assessment Of Liens For
Delinquent Business Taxes; On The March 17, 2009 City Council Agenda
09-0082

S-4-29 Subject: Delinquent Real Property Taxes - Public Hearing
From: Finance and Management Agency
Recommendation: Conduct A Public Hearing On Assessment Of Liens For
Delinquent Real Property Transfer Taxes; On The March 17, 2009 City Council
Agenda
09-0083

S-4-30 Subject: Cash Management Report
From: Finance And Management Agency
Recommendation: Receive The Cash Management Report For The Quarter Ended
December 31, 2008

09-0084
View Report.pdf

S-4-31 Subject: Spousal Retirement Benefits - Ballot Measure
From: Police and Fire Retirement Board
Recommendation: Adopt A Resolution Submitting, On The Oakland City Council's
Own Motion, A Proposed Charter Amendment, Entitled, "Measure Allowing All
Widows And Widowers Who Remarry To Receive Spousal Retirement Benefits" To
Be Submitted To The Electors At The Election Of June 2, 2009; Directing The City
Clerk To Fix The Date For Submission Of Arguments And To Provide For Notice
And Publication In Accordance With The Law And Authorizing Certain Other
Election Activities; On The March 3, 2009 City Council Agenda
09-0089
The following individual(s) spoke and did not indicate a position on this item:
- Sanjiv Handa
- Paulette Hogan
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S-4-32 Subject: Retirement Benefits Funding - Ballot Measure
From: Police and Fire Retirement Board
Recommendation: Adopt A Resolution Submitting On The City Council's Own
Motion, A Proposed Charter Amendment, Entitled, "Measure Extending The City Of
Oakland's Deadline To Fund Retirement Benefits For All Members Of The Police
And Fire Retirement System And Their Beneficiaries Beyond July 1, 2026 " To Be
Submitted To The Electors At The Election Of June 2, 2009; Directing The City
Clerk To Fix The Date For Submission Of Arguments And To Provide For Notice
And Publication In Accordance With The Law And Authorizing Certain Other
Election Activities; On The March 3, 2009 City Council Agenda
09-0090
The following individual(s) spoke and did not indicate a position on this item:
- Sanjiv Handa

S-4-33 Subject: Real Property Transfer Tax - Ballot Measure
From: Finance and Management Agency
Recommendation: Adopt A Resolution Submitting, To The Voters At The June 2,
2009 Special Election A Proposed Ordinance Amending The Real Property Transfer
Tax, Chapter 4.20 Of The Oakland Municipal Code, To Clarify Application Of The
Tax To Transfers Of Real Estate Resulting From Changes In The Ownership And
Control Of Corporations And Other Legal Entities Without Increasing The Tax Rate;
To Remove The Current Requirement Of Conformity To Statewide Rules; To Add
A Definition Of "Person" To The Tax; Requesting The Services Of The Registrar
Of Voters; And Directing The City Clerk To Take Any And All Actions Necessary

Under Law To Prepare For And Conduct The Special Election.
09-0093
View Report.pdf

ADDITIONAL ITEMS SUBMITTED ON THE DAIS

These items were taken out of order while the quorum of the Committee was

present
Subject: City's Hotel Tax (Transient Occupancy Tax) - Ballot Measure
From: Councilmember Jean Quan

Recommendation: Adopt A Resolution Submitting, On The Council's Own Motion, To The
Electors At A June 2, 2009 Special Election, A Proposed Ordinance Amending The Oakland
Municipal Code In Order To Provide For A Two Percent Surcharge To The City's Transient
Occupancy Tax (Hotel Tax) To Support The Oakland Zoo, The Oakland Museum of California,
Chabot Space And Science Center And The Cultural Arts Programs And Festivals
09-0102

Scheduled to *Finance & Management Committee on 2/24/2009

View Report.pdf
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Subject: Repeal Charter Section 1300 On Kids First - Ballot Measure
From: Councilmembers Jean Quan and Patricia Kernighan
Recommendation: Adopt A Resolution Submitting, On The City Council's Own Motion, To The
Electors At A June 2, 2009 Special Election, A Measure To Repeal Charter Section 1300 On
Kids First! Oakland Fund For Children And Youth Adopted By The Voters On November 4,
2008 (Measure OO) And Readopt Charter Section 1300 On Oakland Fund For Children And
Youth Adopted By The Voters On November 7, 1996 (Measure K) As Amended And Directing
The City Clerk To Fix The Date For Submission Of Arguments And Provide For Notice And
Publication In Accordance With A June 2, 2009 Special Election
09-0103

Scheduled to *Finance & Management Committee on 2/24/2009

View Report.pdf

Supplemental Report.pdf
Subject: 2009 Lighting, Parks, Trees, Heath and Safety Emergency - Ballot Measure
From: Councilmember Quan
Recommendation: Adopt A Resolution Submitting, On The City Council's Own Motion, To The
Electors At The Next Municipal Special Election, A Proposed Ordinance Creating The 2009
Lighting, Parks And Trees Emergency Health And Safety Measure And Parcel Tax; And
Directing The City Clerk To Fix The Date For Submission Of Arguments And Provide For
Notice And Publication In Accordance With The Next Municipal Special Election

09-0104
Scheduled to *Finance & Management Committee on 2/24/2009
View Report.pdf
5 A review of the Agendas for the Concurrent Meeting of ORA/City Council for the meeting
of February 17, 2009 and the Rules and Legislation Committee for the meeting of February
19, 2009
Play Video

The following individual(s) spoke and did not indicate a position on this item:
- Sanjiv Handa

02-05 Rules Item 5
View Report.pdf

OPEN FORUM (TOTAL TIME AVAILABLE: 15 MINUTES)
The following individual(s) spoke under Open Forum:
- Sanjiv Handa
- Paulette Hogan

Adjournment
There being no further business, and upon the motion duly made, the Oakland
City Council Rules & Legislation Committee adjourned the meeting at 12:50

p.m.
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NOTE: Americans With Disabilities Act
If you need special assistance to participate in Oakland City Council and Committee meetings
please contact the Office of the City Clerk. When possible, please notify the City Clerk 48 hours
prior to the meeting so we can make reasonable arrangements to ensure accessibility. Also, in
compliance with Oakland's policy for people with environmental illness or multiple chemical
sensitivities, please refrain from wearing strongly scented products to meetings.

Office of the City Clerk - Agenda Management Unit
Phone: (510) 238-6406

Fax:  (510)238-6699

Recorded Agenda: (510) 238-2386

Telecommunications Display Device: (510) 839-6451
TDD

In the event a quorum of the City Council participates on this Committee, the meeting is
noticed as a Special Meeting of the City Council; however, no final City Council action can
be taken.

City Clerk and Clerk of the Council
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Daniel D. Purnell, Executive Director

One Frank Ogawa Plaza, 4™ Floor, Oakland, CA 94612 (510) 238-3593 Fax: (510) 238-3315

TO: Public Ethics Commission
FROM: Daniel Purnell
DATE: June 1, 2009
RE: A Staff Report And Action To Be Taken Regarding Proposed

Amendments To The Lobbyist Registration Ordinance And A
Proposed Moratorium On Commission Enforcement Actions
Pertaining To The Registration Of Certain Officers And Directors Of
Corporations, Organizations And Associations

INTRODUCTION

At is regular meeting of May 4, 2009, the Commission directed staff to provide a series
of options for amending Section 3.20.030(D) of the Lobbyist Registration Act ("LRA") relating
to the definition of "local governmental lobbyist." It also directed staff to prepare a proposed
"moratorium” policy addressing the enforcement of future complaints alleging violation of
certain provisions of Section 3.20.030(D). Finally, the Commission requested staff to prepare
proposed amendments for Section 3.20.160, the current prohibition on the creation of "false
appearances of public favor or disfavor” regarding a proposed governmental decision.

Il. BACKGROUND

At its May 4, 2009, meeting, the Commission considered a complaint alleging various
violations of the LRA by representatives of the Oakland Builders Alliance. A central issue in
the complaint was the interpretation and application of a portion of Section 3.20.030(D) that
addresses so-called "in-house" lobbyists. * The full text of Section 3.20.030(D) provides:

! In general, most jurisdictions make a distinction between so-called "contract" lobbyists (those retained
as an independent contractor), and so-called “in-house" lobbyists (persons whose job duties for their
employer or organization entail lobbying).





“Local governmental lobbyist” means any individual who:

(1) receives or is entitled to receive one thousand dollars ($1,000) or
more in economic consideration in a calendar month, other than reimbursement
for reasonable travel expenses, or

(2) whose duties as a salaried employee, officer or director of any
corporation, organization or association include communication directly or
through agents with any public official, officer or designated employee

for the purpose of influencing any proposed or pending governmental action of
the city or the redevelopment agency.

No person is a local governmental lobbyist by reason of activities described in
Section 3.20.030(A). In case of any ambiguity, the definition of "local
governmental lobbyist" shall be interpreted broadly. [Emphasis added.]

In declining to exercise its discretion to proceed with an administrative hearing to
determine the allegations, the Commission noted that the highlighted language above was
ambiguous (i.e., subject to more than one meaning) and therefore did not provide sufficient
notice that a person may have to register before attempting to lobby. Specifically, the
Commission noted that the current language is unclear whether the phrase "salaried
employee, officer or director” required such people to receive a salary to be considered a
lobbyist, or whether "salaried” only modifies "employee", and that any officer or director, even if
serving in a voluntary capacity, could potentially be subject to the LRA if they attempted to
lobby. Commission staff noted the former interpretation would necessarily result in fewer
people being subject to the definition (because many officers and directors are not "salaried"),
while the latter interpretation would result in greater application of the ordinance.

1. ANALYSIS
A. Proposed Amendments To The Definition Of "Local Governmental
Lobbyist"

The Commission directed staff to develop alternative proposals to create both a
"narrow" and a "broad" definition of lobbyist. What follows are three proposed definitions. The
first would likely involve fewer people subject to the LRA's requirements, the second and third
likely to result in more people subject to the definition of "lobbyist." Commission staff also
proposes language for possible exceptions that should be considered in regard to any of the
proposed definitions.

Option 1:  Clarify Existing Language To Require Employees, Officers And
Directors Be "Salaried" Or "Compensated"

Perhaps the easiest way to achieve a "narrow" definition of local governmental lobbyist
is to clarify that the modifier "salaried" applies to all three nouns:





“Local governmental lobbyist” means any individual who:

(2) receives or is entitled to receive one thousand dollars ($1,000) or
more in economic consideration in a calendar month, other than reimbursement
for reasonable travel expenses, or

(2) whose duties as a salaried employee, salaried officer or salaried
director of any corporation, organization or association include communication
directly or through agents with any public official, officer or designated employee

for the purpose of influencing any proposed or pending governmental action of the city
or the redevelopment agency.

No person is a local governmental lobbyist by reason of activities described in Section
3.20.030(A). In case of any ambiguity, the definition of "local governmental lobbyist"
shall be interpreted broadly.

Commission staff notes that the modifier "salaried” may not be the most appropriate
term to convey the concept that a person must be compensated in some manner as a
condition of being a registered lobbyist. Since not all employees are "salaried”, and directors
may be compensated on a per diem or stipend basis if and when they are compensated at all,
the existing language could also be modified to read:

“Local governmental lobbyist” means any individual who:

(2) receives or is entitled to receive one thousand dollars ($1,000) or more in
economic consideration in a calendar month, other than reimbursement for reasonable
travel expenses, or

(2)  whose compensated duties as an employee, officer or director of any
corporation, organization or association include communication directly or through
agents with any public official, officer or designated employee

for the purpose of influencing any proposed or pending governmental action of the city
or the redevelopment agency.

No person is a local governmental lobbyist by reason of activities described in Section
3.20.030(A). In case of any ambiguity, the definition of "local governmental lobbyist"
shall be interpreted broadly.





Option 2:  Institute Minimum Thresholds With Or Without Compensation
Modifiers

As stated in Commission staff's January 5, 2009, memorandum, many local jurisdictions
impose certain threshold requirements that an "in-house" lobbyist must meet before becoming
subject to a registration requirement. Attachment 1. Among the most common threshold
requirements are a minimum "contacts” threshold (e.g., 10 lobbying contacts per month), or a
minimum "hours" threshold (e.g., 5 hours spent lobbying per month), or a "significant" or
"substantial” job-duties threshold (e.g., an employee, officer or director for whom a "significant"
or "substantial* amount of time is spent lobbying).

Of the above thresholds, a "contacts” threshold appears the most objective and easiest
to verify administratively. A version applying a "contacts” threshold to any employee, officer or
director of a corporation, organization or association could read as follows:

“Local governmental lobbyist” means any individual who:

Q) receives or is entitled to receive one thousand dollars ($1,000) or more in
economic consideration in a calendar month, other than reimbursement for reasonable
travel expenses, or

(2) whose duties as an employee, officer or director of any corporation,
organization or association include communication directly or through agents with any
public official, officer or designated employee and who communicates 10 or more times
during a calendar quarter with one or more public officials, officers or designated
employees

for the purpose of influencing any proposed or pending governmental action of the city
or the redevelopment agency.

No person is a local governmental lobbyist by reason of activities described in Section
3.20.030(A). In case of any ambiguity, the definition of "local governmental lobbyist"
shall be interpreted broadly.

A version applying a "contacts"” threshold to a compensated employee, officer or director
could read:

“Local governmental lobbyist” means any individual who:

(1) receives or is entitled to receive one thousand dollars ($1,000) or more in
economic consideration in a calendar month, other than reimbursement for reasonable
travel expenses, or

(2) whose compensated duties as an employee, officer or director of any
corporation, organization or association include communication directly or through
agents with any public official, officer or designated employee and who communicates






10 or more times during a calendar quarter with one or more public officials, officers or
designated employees

for the purpose of influencing any proposed or pending governmental action of the city
or the redevelopment agency.

No person is a local governmental lobbyist by reason of activities described in Section
3.20.030(A). In case of any ambiguity, the definition of "local governmental lobbyist"
shall be interpreted broadly.

The number of contacts per calendar quarter is, of course, subject to the Commission's
discretion. The higher the number, the more lobbying a person may do without triggering a
registration requirement.

Option 3:  Clarify Existing Language To Eliminate Requirement That
Employees, Officers And Directors Be "Salaried”; No Minimum
Thresholds

A third option resulting in an even broader application of existing law would be to
eliminate the modifier "salaried" so that any "employee, officer or director” -- even if the officer
or director is acting in a voluntary capacity -- could potentially be subject to the definition of
"lobbyist":

“Local governmental lobbyist” means any individual who:

Q) receives or is entitled to receive one thousand dollars ($1,000) or more in
economic consideration in a calendar month, other than reimbursement for reasonable
travel expenses, or

(2)  whose duties as an employee, officer or director of any corporation,
organization or association include communication directly or through agents with any
public official, officer or designated employee

for the purpose of influencing any proposed or pending governmental action of the city
or the redevelopment agency.

No person is a local governmental lobbyist by reason of activities described in Section
3.20.030(A). In case of any ambiguity, the definition of "local governmental lobbyist"
shall be interpreted broadly.

B. Proposed Exceptions To Lobbyist Registration Requirements

Almost all local lobbyist registration ordinances contain exceptions which,
because of policy, political or practical reasons, exclude certain persons or particular activities
from triggering a registration requirement. In general, the exceptions help a local ordinance
strike an appropriate balance between the public's interest in knowing who is influencing





governmental decisions, and the need to avoid excessive burdens on First Amendment rights
and excessive reporting obligations, especially for those whose advocacy is required,
occasional or of relatively minor importance.

The LRA currently contains seven express exceptions to its requirements. The

full text of Section 3.20.060 provides:

The provisions of this Act shall not apply:

A.

B.

To a public official acting in his or her official capacity.

To the publication or broadcasting of news items, editorials, or other comments,
or paid advertisements, which directly or indirectly urge governmental action.

To a person specifically invited by the city council or redevelopment agency or
any committee thereof, or by any board or commission, or any committee of a
board or commission, or by any officer or employee of the city or agency charged
by law with the duty of conducting a hearing or making a decision, for the
purpose of giving testimony or information in aid of the body or person extending
the invitation.

To a person who, without extra compensation and not as part of, or in the

ordinary course of, his or her regular employment, presents the position of his or
her organization when that organization has one or more of its officers, directors,
employees or representatives already registered under the provisions of this Act.

Any attorney, architect or civil engineer whose attempts to influence
governmental action are limited to: (1) Publicly appearing at a public meeting,
public hearing, or other official proceeding open to the public; (2) Preparing or
submitting documents or writings in connection with the governmental action for
use at a public meeting, public hearing, or other official proceeding open to the
public; and (3) Contacting city or redevelopment agency employees or agents
working under the direction of the city manager or executive director directly
relating to 1. and 2. above.

To designated representatives of a recognized employee organization whose
activities are limited to communicating with city officials or their representatives
regarding 1) wages, hours and other terms and conditions of employment
pursuant to the procedures set forth in Government Code Sections 3500 -- 3510,
or 2) the administration, implementation or interpretation of an existing
employment agreement.

To persons whose only activity is to 1) submit a bid on a competitively bid
contract, 2) respond to a request for proposal or qualifications, or 3) negotiate the
terms of a written contract if selected pursuant to such bid or request for proposal
or qualifications. This exception shall not apply to persons who attempt to





influence the award of terms of a contract with any elected official or member of
any City board or commission.

Commission staff has often noted a rough correlation between how broadly "lobbyist" is
defined and the number of exceptions local jurisdictions provide from the definition. Thus
depending on which of the above definitions the Commission chooses to recommend for
adoption, the following additional exceptions may be appropriate:

1. Exemptions For Representatives Of Non-Profit Organizations

The question of whether representatives of non-profit organizations should
be subject to lobbyist registration requirements occasionally confronts policy-makers.
Advocates for such an exception claim that non-profit organizations are generally less
organized than "for profit" companies, are not permitted to spend money supporting or
opposing candidates, and are typically organized for some public benefit. Others can argue
however, that some non-profits can marshal their influence quite effectively and, while
generally prohibited from spending money to support or oppose candidates as an organization,
their members are not. Furthermore, in many jurisdictions including Oakland, a considerable
amount of public money is awarded annually to a variety of non-profit organizations. While
these awarded funds arguably serve a public good, any allocation of public dollars inevitably
comes at the expense of other worthwhile priorities. How these priorities are influenced and
determined is one of the public interests served by a local lobbying ordinance.

As previously discussed in the January 5, 2009, staff memorandum, the
Commission initially proposed in 2000 an exception for certain communications from
representatives of non-profit organizations. The full text of the proposed exception provided:

The provisions of this Act shall not apply to. . .

"The officers or employees of a not-for-profit organization, who do not otherwise qualify
as contract or expenditure lobbyists, and who communicate with City officials to
promote the general interests of the organization or of its members. No exemption is
created by this section if the communication relates to: (1) future City or Redevelopment
Agency funding for the organization or its programs; (2) any [collective bargaining]
contract or agreement. . .or, (3) any formally proposed legislative or administrative
action that would directly regulate the activities of the organization or its members. For
purposes of this subsection, a "not-for-profit" organization generally includes
corporations registered under 26 U.S.C. 501(c)(3), 501(c)(4), or 501(c)(6), labor unions,
business and merchant associations, and other similar entities."

The intent of this proposed exception was to permit non-profit representatives to
advocate for general actions or policies on behalf of the organization and its members. This
exception was ultimately not adopted in favor of a completely different lobbyist registration
proposal. Commission staff notes that the perceived need for an exception for "general”
advocacy by non-profit organizations has since been mitigated by a subsequently adopted





amendment that lobbyists must be attempting to influence a "proposed or pending”
governmental action thus exempting, by implication, "general" advocacy.

In 2008, the Commission developed and voted to recommend a second
exception for certain representatives of non-profit organizations:

The provisions of this Act shall not apply. . .

"To a salaried employee, officer or director of any non-profit corporation that operates or
manages property in which the City or Redevelopment Agency has an ownership or
possessory interest and on which property the non-profit corporation performs a public
function or service on behalf of the City, Redevelopment Agency, or a multi-
governmental agency in which the City or Redevelopment Agency is a member."

The above-proposed exception was developed in response to the situation in
which the City works in close cooperation with a non-profit entity such that the interests of the
non-profit are closely aligned with the City or a service the City would otherwise provide.?
Examples of communications to which the above exception could apply include those from the
Oakland Zoological Society, the Oakland Museum Foundation, Chabot Space and Science
JPA, and several others.

2. Exception For Public Communications

Another Commission-developed exception addresses whether a person
advocating the interests of another should be subject to formal registration and reporting
requirements if his or her only lobbying activity is to speak at a public meeting:

The provisions of this Act shall not apply. . .

"To any person whose communications regarding a governmental action are limited to
speaking at a publicly noticed meeting of the City Council, Redevelopment Agency, City
board or commission, or any standing committee of the City Council, Redevelopment
Agency or City board or commission, so long as the person publicly identifies himself or
herself and the name of the client on whose behalf the communication is made."

The rationale for the above-proposed exception is that any such advocacy
automatically becomes a matter of public record and arguably does not require additional
disclosure. Commission staff notes that additional provisions could be made for persons who
submit writings in advance or in lieu of testimony at public meetings, similar to the letters the
Commission receives in connection with complaints and/or its policy deliberations. As long as
these written communications are made public at the meeting or concurrently filed with the City
Clerk, such written advocacy could also be exempt.

2 Commission staff notes that the same ambiguity exists with respect to "salaried employee, officer or
director" that should be corrected in light of the pending policy decision pertaining to the definition of
"local governmental lobbyist," discussed above.





C. Other Proposals

At the Commission meeting of May 4, 2009, several speakers requested the
Commission to consider additional amendments to the LRA, among them the public posting of
personal calendars and office sign-in sheets. Other ideas discussed include the permanent
retention of emails and mandatory disclosure of so-called "ex parte" (i.e., one-sided)
communications by public officials. While outside the scope of the Commission's direction for
this memorandum, such ideas could be developed into specific amendments but it is unclear
whether such proposals properly belong within a lobbyist registration ordinance or within a
body of law such as the Oakland Sunshine Ordinance, whose purpose is to promote
governmental transparency. While there is undoubtedly overlap in the objectives of the LRA
and the Sunshine Ordinance (e.g., transparency in governmental decision-making),
Commission staff believes that the Sunshine Ordinance is the appropriate body of law to
mandate certain disclosures by public officials, while the LRA is the appropriate mechanism for
requiring registration and disclosure by lobbyists.

The Commission may wish to request its Sunshine Committee to take up these
proposals in greater detail as part of its ongoing review of the Sunshine Ordinance.

D. Staff Assessment Of Proposed Definitions And Exceptions

Crafting an acceptable definition of "lobbyist" is a challenging exercise in policy
making in most jurisdictions. Commission staff is occasionally consulted about Oakland's LRA,;
inevitably questions arise about how to define "lobbyist" and the rationale for the various
exceptions thereto. The short answer is that there is no perfect definition; every legislative
approach risks creating too broad or too narrow a definition that has resulting consequences --
Too broad a definition risks imposing unreasonable burdens on free speech and association,
too narrow a definition risks sacrificing a comprehensive picture of how influence is wielded
and public decisions are made. That does not necessarily mean that lobbyist registration
ordinances are fatally flawed. Rather, they can and do help achieve a greater degree of
governmental transparency than would otherwise be attainable.

One of the fundamental decisions facing the Commission is whether the LRA
should attempt to regulate paid, professional lobbyists, or a wider category of persons,
regardless of compensation, who attempt to influence City decisions on behalf of another. In
the latter approach, it appears prudent to build in a "minimum contacts" threshold beneath
which a certain amount of lobbying may occur before it reaches a point where registration
becomes desirable. Accordingly, the first definition contained in Option 2 and the definition
contained in Option 3 might serve as acceptable definitions. The problem with establishing a
"minimum contacts" threshold however, is that it is inherently arbitrary, and can lend itself to
gamesmanship, constant interpretation and daily recordkeeping. A broader definition of
lobbyist also brings within government regulation a class of people who might never
reasonably realize they are subject to the provisions of a lobbyist registration ordinance.

The alternative approach is to regulate those persons whose job it is to lobby,
and who can better be expected to understand and conform to a regulatory system.





Commission staff acknowledges that such an approach would not apply to a number of local
volunteer organizations and their members. These organizations can exert substantial
influence over City decisions, as the Klein complaint recently demonstrated. Yet public
comments made during the Klein complaint indicate there may be a number of persons to
whom even a narrow definition of lobbyist applies and who are not yet registered. The
Commission may wish to choose one of the "narrow" definitions of lobbyist contained in Option
1 and make a dedicated outreach to this class of potential lobbyists before seeking to expand
the scope and reach of the LRA.

As to the issue of exceptions, Commission staff believes that some version of the
Commission-proposed exceptions for City-related non-profits and for speakers at public
meetings are appropriate no matter which definition of lobbyist is recommended for adoption.

V. CREATION OF FALSE APPEARANCES

At its May 4, 2009, meeting, the Commission considered for the first time an allegation
involving the existing prohibition on certain persons from creating a "false appearance" of
public support or disfavor in connection with a governmental action. Article V of the LRA
contains a series of prohibitions for lobbyists, clients, contractors and/or "persons doing
business with the city or redevelopment agency.”® The prohibition contained in Section
3.20.160 provides:

"No local governmental lobbyist, client, contractor, or person doing business with the
city or the redevelopment agency shall attempt in any way to create a fictitious
appearance of public favor or disfavor of any governmental action or to cause any
communication to be sent to a city or agency officer or designated employee in the
name of any fictitious person or in the name of any real person, except with the consent
of such real person.”

As noted in the May 5, 2009, staff report, the language that lobbyists and their clients
are prohibited from attempting "in any way to create a fictitious appearance of public favor or
disfavor of any governmental action. . ." appears to be a vague and overbroad restriction on
otherwise permitted communications. Also, the prohibition on sending "any communication
.. .in the name of any real person, except with the consent of such real person™ also appears
to be an undue and overbroad burden on speech: This language could be read to prohibit
lobbyists and their clients from communicating the opinions of other people "except with the
consent of such real person(s)." Such a restriction appears to be as impractical as it is
unenforceable.

Commission staff notes that there also exists a related section in Article V,
Section 3.20.140, that prohibits the "deception’ of City officers and employees:

® Commission staff notes that in addition to Section 3.20.160, other prohibitions contained in Article V,
including those contained in §83.20.130, 3.20.140 and 3.20.170, apply to "contractors" and "persons
doing business with the City", as defined. The definitions for these respective terms have nothing to do
with lobbyists or lobbying and raise a question why these persons are regulated under the LRA.





"No local governmental lobbyist, client, contractor or person doing business with
the city or the redevelopment agency shall deceive or attempt to deceive a city or
agency officer or designated employee as to any material fact pertinent to any
pending or proposed governmental action."

Since the apparent intent of Section 3.20.160 is to prohibit lobbyists and their
clients from misrepresenting material facts by creating "false appearances”, Commission staff
proposes amending Section 3.20.140 and merging it with those provisions of Section 3.20.160
that are sufficiently clear and enforceable:

No local governmental lobbyist or client shall deceive or attempt to deceive a City
public official, officer or designated employee as to any material fact pertinent to
any pending or proposed governmental action including, without limitation,
sending a written communication in the name of a fictitious person.

V. MORATORIUM ON FURTHER ENFORCEMENT ACTIONS PERTAINING TO
CERTAIN PERSONS AFFECTED BY SECTION 3.20.030

At its meeting of May 4, 2009, the Commission directed staff to prepare for further
consideration a Commission moratorium on further enforcement actions with respect to certain
persons affected by Section 3.20.030. The purpose and factors influencing the adoption of
this memoriam were discussed at the May 4, 2009, meeting and are set forth in the attached
Resolution. Attachment 2. Commission staff proposes in the Resolution that its provisions
only affect "individuals who serve as officers and directors of any corporation, organization or
association pursuant to Section 3.20.030" so that the administration and enforcement of the
LRA as to "contract" lobbyists and "salaried employees" shall not be affected by the proposed
moratorium.*

VI. STAFF RECOMMENDATION

Commission staff recommends that the Commission 1) take public input on the
proposed amendments to the definition of "local governmental lobbyist" and Section 3.20.160,
2) give direction to staff for any additional amendments for consideration at the July 6, 2009,
meeting, 3) request the Sunshine Committee to consider any additional amendments to the
Sunshine Ordinance pertaining to disclosure of calendars, sign-in sheets and email retention;

* On May 5, 2009, John Klein filed Complaint No. 09-05 alleging violation of the LRA by Matthew
Novak, a purported members of the Oakland Builders Alliance and employee of a local developer. The
Commission staff report for this complaint will likely appear on the Commission's July 6, 2009, agenda.





and 4) adopt the proposed Resolution.

Respectfully submitted,

Daniel D. Purnell
Executive Director
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TO: Public Ethics Commission
FROM: Daniel Purnell
DATE: January 5, 2009
RE: Analysis Of Key Terms In The Oakland Lobbyist Registration Act

PROCEDURAL HISTORY AND BACKGROUND

At its regular meeting of December 1, 2008, the Commission considered a staff report
pertaining to allegations that a majority of the City Council's Community and Economic
Development Committee ("CED Committee") gathered to hear a presentation on September
12, 2008. The allegations focused on whether the gathering constituted a meeting under the
Brown Act and Sunshine Ordinance for which public notice should have been provided.
Attachment 1.

The presentation was conducted by representatives of the Oakland Builders Alliance
("OBA"), a non-profit corporation founded in 2007. According to people in attendance, the
OBA representatives were Carlos Plazola, Kathy Kuhner and Joe DeCredico. All three are
listed as current members of OBA's Board of Directors. The presentation consisted of a
PowerPoint that discussed the status of affordable housing in Oakland and made specific
recommendations to encourage the development and purchase of housing. Among the
recommendations was a specific proposal to modify an existing City program known as the
Mortgage Assistance Program ("MAP"). The MAP was established in 1993 to assist lower-
income, first-time homebuyers. In 2005, the CED Committee considered a resolution to modify
the MAP program and passed its recommendations to the full City Council for approval.

The PowerPoint presentation appears to be consistent with OBA's self-described
mission. The OBA website contains the following greeting to visitors:

"The Oakland Builders Alliance (OBA) was formed in late 2007 as a non-profit
organization focused on the economic growth and revitalization of Oakland, and to
advocate for the needs of the building trades people and professionals of Oakland. The





OBA is committed to promoting and advocating for innovative policies and practices that
support smart-growth and urban infill; that lead to livable communities; and that create
mixed-income, mixed-use communities that reduce dependency on automobiles, and
encourage safe, walkable streets. Our members are small and medium sized builders
and affiliated trades and professions who live or do considerable work in Oakland."

At the Commission's request, staff prepared a report investigating and analyzing
allegations arising under the Sunshine Ordinance in connection with the September 12, 2008,
gathering. As part of that investigation, Commission staff contacted Mr. Plazola to ask him
guestions about the presentation. Commission staff also asked why, as a previously
registered lobbyist under the City's Lobbyist Registration Act (LRA), he had not listed OBA as a
client or disclosed the presentation on his Quarterly Disclosure of lobbying activities. Mr.
Plazola told Commission staff he did not believe he was required to registered OBA as a client
and objected to Commission staff even raising the question in the context of a Sunshine
Ordinance investigation. In subsequent communications, Mr. Plazola, his spouse Monica
Plazola, business associate Laura Blair, and local attorney Jenny Kassan have argued that
provisions of the LRA are vague and that any effort to enforce the LRA against OBA
representatives would "open a can of worms" as to other non-profit entities which may engage
in non-reported lobbying.

At its meeting of December 1, 2008, the Commission considered whether to initiate a
formal complaint against Mr. Plazola, Ms. Kuhner and/or Mr. DeCredico for failing to register
and disclose lobbying activities under the LRA. Several members of the public addressed the
Commission to assert that Mr. Plazola has lobbied on other items before the City Council that
have not been previously disclosed.

The Commission directed staff to prepare this memorandum describing and analyzing
relevant provisions of the LRA -- in particular the definition of "local governmental lobbyist" -- to
assist it in considering future action with respect to OBA and/or future policy changes.

. CURRENT LANGUAGE
The relevant provisions of the LRA for purposes of this memorandum are as follows:
Definition Of "Lobbyist":

“Local governmental lobbyist” means any individual who: 1) receives or is entitled
to receive one thousand dollars ($1,000) or more in economic consideration in a
calendar month, other than reimbursement for reasonable travel expenses, or 2)
whose duties as a salaried employee, officer or director of any corporation,
organization or association include communication directly or through agents with
any public official, officer or designated employee, for the purpose of influencing
any proposed or pending governmental action of the city or the redevelopment
agency. No person is a local governmental lobbyist by reason of activities
described in Section 3.20.030(A). In case of any ambiguity, the definition of
"local governmental lobbyist" shall be interpreted broadly. [3.20.030(D)]





Definition of "Client":

“Client” means the real party in interest for whose benefit the services of a local
governmental lobbyist are actually performed. An individual member of an
organization shall not be deemed to be a “client” solely by reason of the fact that
such member is individually represented by an employee or agent of the
organization as a regular part of such employee's or agent's duties with the
organization as long as such member does not pay an amount of money or other
consideration in addition to the usual membership fees for such representation.
[3.20.030(A)]

If a person qualifies as a "local governmental lobbyist,"” then he or she must first
register with the Office of the City Clerk before attempting to lobby. [LRA §3.20.040(A)] The
LRA also prohibits local governmental lobbyists from "engag[ing] in any activity on behalf of a
client as a local governmental lobbyist unless such lobbyist is registered and has listed such
client with the City Clerk." [LRA §3.20.120(A)]

Il LEGISLATIVE HISTORY OF THE LRA

An initial proposal for a lobbying ordinance originated in the late 1990's from a "Lobbyist
Registration Task Force" formed by the Commission. The Commission submitted several
versions of a proposed ordinance to the City Council's Rules and Legislation Committee
between 1999 and 2001 without success. The proposed drafts contained substantially similar
versions of the following definition of "lobbyist" and "lobbying":

"Lobbyist™ means. . . (1) "any individual who, during a consecutive three month period,
(a) has received or is entitled to receive $3,200 to lobby City officials on behalf of
one or more clients ("contract lobbyist"), or (2) is a salaried employee who has
lobbied City officials on behalf of his or her employer 25 or more times or whose
written job duties include lobbying ("in-house lobbyist"). . .

(2) Any person that makes payment or incurs expenditures of
$5,000 or more during any calendar year in connection with carrying out public
relations, advertising or similar activities with the intent of soliciting or urging
employees or other persons to communicate directly with any City officials in
order to attempt to influence legislative or administrative action ("expenditure
lobbyist")."

"Lobbying™ means influencing or attempting to influence legislative or administrative
action.” (Terms in bold were further defined in the proposed ordinance.)

In January, 2002, the Rules Committee considered a draft lobbyist registration proposal that
also contained an exception made at the request of the Rules Committee for representatives of
non-profit organizations:





"The officers or employees of a not-for-profit organization, who do not otherwise qualify
as contract or expenditure lobbyists, and who communicate with City officials to
promote the general interests of the organization or of its members. No exemption is
created by this section if the communication relates to: (1) future City or Redevelopment
Agency funding for the organization or its programs; (2) any [collective bargaining]
contract or agreement. . .or, (3) any formally proposed legislative or administrative
action that would directly regulate the activities of the organization or its members. For
purposes of this subsection, a "not-for-profit" organization generally includes
corporations registered under 26 U.S.C. 501(c)(3), 501(c)(4), or 501(c)(6), labor unions,
business and merchant associations, and other similar entities."

At its meeting of February 28, 2002, the Rules Committee expressed its preference for
a lobbyist registration ordinance then in effect in the City of San Jose. It directed staff to make
minimal changes to the "San Jose" ordinance to conform its language for use in Oakland.
Former Councilmember Danny Wan proposed an additional series of amendments to the "San
Jose" ordinance, many of which were adopted at the Rules Committee meeting of April 9,
2002, and at the full City Council meeting of May 14, 2002. The various Committee and City
Council amendments resulted in the current definitions of "local governmental lobbyist”, "client"
and the removal of a number of the originally proposed exceptions, including the exception for
non-profit representatives set forth above. Since 2002, there has been only a slight change to
the definition of "local governmental lobbyist"> and no change to the definition of "client."

IV.  ANALYSIS AND ASSESSMENT

The Commission requested staff to examine and analyze the definitions of "lobbyist"
and "client” for policy and legal ramifications.

A. Examination Of The Term "Lobbyist"

As part of its membership in COGEL [The Council On Governmental Ethics
Laws], Commission staff was part of a study group formed to research and develop a "model"
lobbyist registration ordinance. As part of that effort, Commission staff reviewed numerous
state and local laws currently regulating lobbying activities.

In general, most of the surveyed laws make a distinction between so-called
"contract” lobbyists (those retained as an independent contractor), and so-called "in-house”
lobbyists (employees whose job duties entail lobbying for their employer). Oakland's current
definition of a "contract" lobbyist is fairly typical: It uses a dollar threshold ($1,000) over a
period of time (one month) as a threshold criteria for those who are retained to lobby for

> “Local governmental lobbyist” means any individual who: 1) receives or is entitled to receive one thousand dollars
($1,000) or more in economic consideration in a calendar month, other than reimbursement for reasonable travel
expenses, or 2) whose duties as a salaried employee, officer or director of any corporation, organization or
association include communication directly or through agents with any public official, officer or designated
employee, for the purpose of influencing any proposed or pending governmental, legislative or administrative action
of the city or the redevelopment agency. No person is a local governmental lobbyist by reason of activities
described in Section 3.20.030(A). In case of any ambiguity, the definition of "local governmental lobbyist" shall be
interpreted broadly.






others. On the other hand, Oakland's current definition of "in-house" lobbyist is somewhat rare
in the sense that most definitions of “in-house" lobbyist contains a minimum "contacts"
threshold (e.g., 10 lobbying contacts per month) or a minimum "hours" threshold (e.g., 5 hours
spent lobbying per month) or a "significant” or "substantial” job-duties threshold (e.g., an
employee for whom a "significant/substantial” amount of time is spent lobbying).

Oakland's definition of "in-house" lobbyist has none of the above threshold
triggers, stating that a "local governmental lobbyist" is a "salaried employee, officer or director
of any corporation, organization or association [whose duties] include. . . [lobbying]." While
rare, Oakland's absence of threshold triggers is not unique -- The COGEL research noted that
the federal statutes of Canada, the state code of North Carolina, and the ordinances of Miami-
Dade County in Florida also provide a "zero threshold" definition of lobbyist.

The primary objection and argument pertaining to Oakland's definition of "in-
house" lobbyists is that it is too vague to know whether the law applies to an individual or not.
One issue is whether the modifier "salaried" applies only to "employee" or to "officer" or
"director” as well. If so, the applicable scope of the ordinance would be narrowed since few
directors in a company are "salaried" -- in the case of a non-profit corporation, it is even rarer
to see salaried "officers” or "directors". If, on the other hand, "salaried" modifies only
"employee", then the LRA could apply to any organization's "officers" or "directors" if their job
duties "include influencing any proposed or pending governmental action. . ." Another issue is
the phrase "whose duties. . .include [lobbying]." Are these the written duties of a salaried
employee, officer or director? Does the mere fact that a salaried employee, officer or director
attempted to influence an Oakland official mean, ipso facto, that his or her job duties include
lobbying? Or can salaried employees, officers or directors engage in an occasional or
incidental amount of lobbying if it is not part of their "job duties?"

Further guiding the Commission's interpretation in determining who qualifies as a
local governmental lobbyist is the last sentence of Section 3.20.030(D) which states: "In case
of any ambiguity, the definition of "local governmental lobbyist" shall be interpreted broadly."
As used in this context and giving the word its common meaning, the term "ambiguity" means
"doubtfulness or uncertainty as regards interpretation” (American Heritage Dictionary, 3d Ed.)
Thus the LRA intends for the term "lobbyist" to be broadly applied in situations where there
may exist doubt or uncertainty as to whether an individual meets the definition of "lobbyist."

B. Examination Of The Term "Client"

The COGEL research did not survey definitions of who or what a “client" is.
Commission staff cannot appreciate any vagueness or ambiguity over the current definition of
client: "The real party in interest for whose benefit the services of a local governmental
lobbyist are actually performed.” Ms. Plazola and Ms. Kassan make a policy argument that the
current definition of "client” and/or "lobbyist" be amended so that a registration requirement is
triggered only if a salaried employee, officer or director seeks to influence a decision-maker on
an issue that results in a "direct or indirect benefit" to a client. Thus they argue that there
should be no "lobbyist-client” relationship established if a representative seeks to influence
specific City policies or decisions on matters of general concern to the organization or the City.





This argument is similar to the rationale supporting the 2002 proposed exception for
representatives of non-profit entities (see above).

C. Legal Sufficiency Of The Ordinance

Commission staff could find no controlling legal authority that would indicate the
LRA would be subject to judicial invalidation on First Amendment grounds. Courts have
generally upheld lobbyist registration and disclosure provisions as serving important
governmental interests, such as providing the electorate with useful information. In United
States v. Harriss (1954) 347 U.S. 612, 625-626, the U.S. Supreme Court upheld the Federal
Regulation of Lobbying Act which required lobbyists to report lobbying receipts and
expenditures against challenges that it violated the guarantees of freedom to speak, publish,
and petition. The court concluded that Congress has a valid interest in determining the source
of voices seeking to influence legislation and could reasonably require the professional lobbyist
to identify himself and disclose his lobbying activities.

V. DISCUSSION

Based on the foregoing, there appears to be no significant defect in the current
language defining "lobbyist" or "client" that would preclude its enforcement by the Commission.
There are some opportunities to clarify the definition of "in-house" lobbyist as it pertains to
"salaried employee, officer or director" and the reference to whether the individual's "job
duties"” include lobbying. The Commission could also consider adding a minimum threshold
requirement to the definition of "in-house" lobbyist as many other jurisdictions provide (e.g., a
"minimum contacts per month" test or an "hours spent lobbying per month" test). The problem
with such minimum threshold tests however is that they may fail to capture significant
communications that pass "below the radar" of the minimum thresholds. Commission staff has
historically recommended retaining a broad definition of "lobbyist" and then create whatever
exceptions are necessary for those whom, for policy or practical reasons, arguably should
stand outside the LRA's registration and disclosure requirements.

Earlier this year, the Commission approved for City Council consideration two additional
exemptions from the LRA's registration requirements: One would exempt representatives of
non-profit organizations that perform a public function or service on City-owned property; and
the other would exempt individuals whose only communication is speaking at a noticed public
meeting. Attachment 2. Commission staff has postponed the submission of these two
exceptions to the City Council in the event the Commission desires to make any further
recommendation as a result of the issues presented in this memorandum.

VI.  FURTHER ACTION
The following is a non-exclusive list of options the Commission may wish to consider as

a result of the December 1, 2008, staff memorandum, the public testimony taken at that
meeting, and this memorandum:





1) Whether to direct staff to collect more information, initiate a formal complaint or
issue an order to show cause pertaining to whether representatives of the OBA violated the
registration and disclosure provisions of the LRA in connection with its September 12, 2008,
presentation to the CED Committee.

2) Whether to direct staff to explore any additional instances of lobbying by Mr.
Plazola as alleged by members of the public at the Commission's December 1, 2008, meeting.
(Note: On December 11, 2008, Oakland resident John Klein filed a complaint against Mr.
Plazola, Ms. Kuhner, Mr. DeCredico and Jay Dodson for acting as local governmental
lobbyists on behalf of OBA without first registering or disclosing their lobbying activities. The
complaint essentially incorporates the allegations Mr. Klein presented at the December 1,
2008, meeting. Since there is now a formal complaint before the Commission regarding an
alleged lobbying relationship between Mr. Plazola and others on behalf of OBA, Commission
staff recommends that the Commission makes no further comment on the merits of these
allegations until Commission staff completes its written report pursuant to the Commission's
General Complaint Procedures.)

3) Whether to consider any additional amendments to the LRA pertaining to the
definition of "lobbyist" or "client", as well as consider any additional exceptions for
representatives of non-profit corporations such as the 2002 proposal. Such a legislative
approach can be pursued concurrently with, or in lieu of, any enforcement proceedings the
Commission may wish to pursue.

Respectfully submitted,

Daniel D. Purnell
Executive Director
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BY ACTION OF THE OAKLAND PUBLIC ETHICS COMMISSION:

WHEREAS, Oakland Municipal Code Chapter 2.24 establishes the functions and
duties of the Public Ethics Commission, and

WHEREAS, Section 2.24.020 expressly provides that "[i]t shall be the function
and duty of the Public Ethics Commission" to "[o]versee the registration of lobbyists in
the City should the City Council adopt legislation requiring the registration of lobbyists";
and

WHEREAS, Oakland Municipal Code Chapter 3.20 provides for the registration
and regulation of local governmental lobbyists, as defined; and

WHEREAS, Oakland Municipal Code Section 3.20.030 defines "local
governmental lobbyist" in relevant part as ". . . any individual who: 1) receives or is
entitled to receive one thousand dollars ($1,000) or more in economic consideration in a
calendar month, other than reimbursement for reasonable travel expenses, or 2) whose
duties as a salaried employee, officer or director of any corporation, organization or
association include communication directly or through agents with any public official,
officer or designated employee, for the purpose of influencing any proposed or pending
governmental action of the city or the redevelopment agency. . ."; and,

WHEREAS, at its meeting of May 4, 2009, the Commission determined in
connection with a complaint alleging violations of specific provisions of Chapter 3.20
that Section 3.20.030 was ambiguous with respect to whether non-salaried, volunteer
officers and directors of a corporation met the definition of "local governmental lobbyist";
and

WHEREAS, the Commission directed staff to prepare a series of proposed
legislative options for the purpose of recommending to the City Council specific
amendments to address the ambiguity of Section 3.20.030 and to return to the
Commission promptly for a discussion of those options; and

WHEREAS, the Commission intends to continue the administration and
enforcement of Chapter 3.20 as it applies to any individual who 1) receives or is entitled
to receive one thousand dollars ($1,000) or more in economic consideration in a
calendar month, other than reimbursement for reasonable travel expenses, and 2)





whose duties as a salaried employee of any corporation, organization or association
include communication directly or through agents with any public official, officer or
designated employee, for the purpose of influencing any proposed or pending
governmental action of the city or the redevelopment agency; and

WHEREAS, time is needed to permit the Commission to research, develop and
adopt proposed amendments to address the above-described ambiguity and to permit
the City Council to take action upon said proposed amendments;

NOW, THEREFORE BE IT

RESOLVED, that the Commission hereby imposes a moratorium on enforcement
of Oakland Municipal Code Chapter 3.20 as that Chapter pertains to the registration of,
and quarterly reporting by, individuals who serve as officers and directors of any
corporation, organization or association pursuant to Section 3.20.030; and

RESOLVED, the moratorium shall remain in effect from the date of adoption of
this Resolution through the earlier of the effective date of any ordinance adopted by the
City Council to address the above-described ambiguity of Section 3.20.030 or
December 31, 2009.

RESOLVED, that the Commission authorizes the Executive Director to make any
changes to draft versions of this Resolution as directed by the Commission and to
certify and issue a final version of this Resolution without further approval by the
Commission.

CERTIFICATION RE: APPROVAL OF RESOLUTION

The foregoing Resolution was presented for approval at a duly noticed meeting
of the City of Oakland Public Ethics Commission ("Commission™) held on June 1, 2009.
A quorum of the membership of the Commission was present at the meeting. A motion
approving the Resolution was made and seconded, and the motion was adopted by a
majority of said quorum.

| hereby certify that the foregoing is true and correct.

Dated: June __ , 2009

Daniel D. Purnell
Executive Director
Oakland Public Ethics Commission
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TO: Public Ethics Commission
FROM: Daniel Purnell
DATE: July 6, 2009
RE: FIRST SUPPLEMENTAL Staff Report And Action To Be Taken

Regarding Proposed Amendments To The Lobbyist
Registration Ordinance And A Proposed Moratorium On
Commission Enforcement Actions Pertaining To The
Registration Of Certain Officers And Directors Of
Corporations, Organizations And Associations

INTRODUCTION

At the Commission's previous direction, Commission staff prepared a
memorandum dated June 1, 2009, to provide a series of options for amending Section
3.20.030(D) of the Lobbyist Registration Act ("LRA") relating to the definition of "local
governmental lobbyist." It also directed staff to prepare a proposed "moratorium" policy
addressing the enforcement of future complaints alleging violation of certain provisions
of Section 3.20.030(D). Finally, the Commission requested staff to prepare proposed
amendments for Section 3.20.160, the current prohibition on the creation of "false
appearances of public favor or disfavor” regarding a proposed governmental decision.

This First Supplemental staff report provides several additional areas of
consideration with respect to the above topics.

Il. DEFINITION OF LOBBYIST
A. Proposed Reference To "Client"

In the June 1, 2009, memorandum, Commission staff provided three basic
options for possible amendment to the definition of "lobbyist". As to the existing





definition of "lobbyist" and the three proposed options, Commission staff notes the
absence of any express reference to the person on whose behalf the lobbying activities
are performed, and/or from whom any compensation is received: In other words, the
“client.” The LRA currently defines "client" in relevant part as:

"[T]he real party in interest for whose benefit the services of a local
governmental lobbyist are actually performed.” [LRA 83.20.030(A)]

While it is strongly implied that a lobbyist is someone who advocates on behalf of
another, it may help clarify the existing as well as any new definition of "lobbyist" to
include an express reference to this other person. Furthermore, the concept of who or
what constitutes a "client" should also clarify that a client is some person other than the
"lobbyist” (that is, a person is not a "lobbyist" merely for representing his or her own
interests.) Thus Commission staff proposes that 1) any definition of "lobbyist" include a
reference to "client,” and 2) the definition of "client” specify that he, she or it is someone
other than the lobbyist.

Applying the above recommendation to the current definition of local
governmental lobbyist (or to any of the proposed options) would provide:

“Local governmental lobbyist” means any individual:

(1) who receives or is entitled to receive one thousand
dollars ($1,000) or more in economic consideration in a calendar
month, other than reimbursement for reasonable travel expenses,
or

(2) whose duties as a salaried employee, officer or
director of any corporation, organization or association include
communication directly or through agents with any public official,
officer or designated employee

for the purpose of influencing on behalf of a client any proposed or
pending governmental action of the city or the redevelopment
agency.

No person is a local governmental lobbyist by reason of activities
described in Section 3.20.030(A). In case of any ambiguity, the
definition of "local governmental lobbyist" shall be interpreted
broadly.

"Client" means the real party in interest, other than the local governmental
lobbyist himself or herself, for whose benefit the services of the local
governmental lobbyist are actually performed.






B. "Broad" Interpretation Of The Term "Local Governmental Lobbyist"

The last sentence in the current and proposed definitions of "local
governmental lobbyist" provide:

"In case of any ambiguity, the definition of 'local governmental lobbyist'
shall be interpreted broadly."

While appreciating the apparent intent -- that the definition of lobbyist be applied broadly
instead of narrowly -- Commission staff questions whether that such a policy direction
should apply where an "ambiguity" exists. An "ambiguity" exists when a word or
provision is subject to two or more meanings. Ambiguity in a law hinders public notice
(because a person might not appreciate whether the law applies to him or her), and the
fair application of its provisions. This is arguably the wrong context in which to apply a
term "broadly.” Commission staff thus recommends this provision be stricken within the
existing and proposed definitions of "local governmental lobbyist" and replace it with the
following language elsewhere in the Act:

"In determining whether a person meets the definition of 'local
governmental lobbyist,' the Public Ethics Commission shall interpret the
provisions of this Act broadly."

C. Should The Act Regulate Non-Lobbyists?

Commission staff noted in the June 1, 2009, memorandum that Article V
of the LRA contains a series of prohibitions that apply to all local governmental lobbyists
and, in some cases, their clients:

3.20.130 Personal Obligation of City Officials Prohibited

Local governmental lobbyists, clients, contractors, and persons doing
business with the city or the redevelopment agency shall abstain from
doing any act with the express purpose and intent of placing any city or
agency officer or designated employee under personal obligation to such
lobbyist, client, contractor or person.

3.20.140 Deception Prohibited

No local governmental lobbyist, client, contractor or person doing business
with the city or the redevelopment agency shall deceive or attempt to
deceive a city or agency officer or designated employee as to any material
fact pertinent to any pending or proposed governmental action.





3.20.150 Improper Influence Prohibited.

No local governmental lobbyist shall cause or influence the introduction of
any ordinance, resolution, appeal, application, petition, nomination or
amendment thereto for the purpose of thereafter being employed as a
lobbyist to secure its granting, denial, confirmation, rejection, passage or
defeat.

3.20.160 False Appearances Prohibited.

No local governmental lobbyist, client, contractor, or person doing
business with the city or the redevelopment agency shall attempt in any
way to create a fictitious appearance of public favor or disfavor of any
governmental action or to cause any communication to be sent to a city or
agency officer or designated employee in the name of any fictitious person
or in the name of any real person, except with the consent of such real
person.

3.20.170 Prohibited Representations.

No local governmental lobbyist, client, contractor, or person doing
business with the city or the redevelopment agency shall represent, either
directly or indirectly, orally or in writing that such person can control or
obtain the vote or action of any city or agency officer or designated
employee.

As noted, the above prohibitions also apply in certain cases to "contractors” and
"person(s) doing business with the city or redevelopment agency":

"Contractor" means any party to an agreement in which the value of the
consideration exceeds one thousand dollars, and, (1) The city is a party,
or (2) the redevelopment agency is a party, or (3) the agreement or its
effectiveness is in any way dependent or conditioned upon approval by
the city council or redevelopment agency board or any board or
commission, officer or employee of the city or the agency. [LRA
§3.20.030(B)]

"Person doing business with the city" means any person whose financial
interests are materially affected by governmental action as defined by
Section 3.20.030(E). It includes persons currently doing business with the
city or the redevelopment agency, planning to do business with the city or
agency, or having done business with the city or agency within two years.
For purposes of this Act a person's financial interests shall not be found to
be materially affected by the issuance of any license or permit which does
not require the exercise of discretion by city or agency officers or
employees. [LRA 83.20.030(G)]





A policy question is raised whether an ordinance regulating lobbyists should also
regulate the broad definitional categories of "contractors” and "persons doing business
with the city”, especially when: 1) the "contractor" threshold is only $1,000 and there is
no means to track or notify those who qualify, and 2) a person need only to "plan” to do
business with the City within two years to be regulated by the LRA's provisions.
Arguably such a broad class of persons would not expect to find themselves regulated
under a chapter of municipal law regulating the conduct of "lobbyists." The Commission
may wish to consider deleting these terms and definitions from the LRA.

Il STAFF RECOMMENDATION

Commission staff recommends that the Commission take public input on the
issues presented in this memorandum and the memorandum of June 1, 2009, and give
direction to staff for any additional proposals for consideration at a subsequent meeting.

Respectfully submitted,

Daniel D. Purnell
Executive Director
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Daniel D. Purnell, Executive Director

One Frank Ogawa Plaza, 4" Floor, Oakland, CA 94612 (510) 238-3593 Fax: (510) 238-3315
TO: Public Ethics Commission
FROM: Daniel Purnell
DATE: June 1, 2009

RE: A Staff Report And Action To Be Taken Regarding Proposed
Amendments To O.M.C. Chapter 2.24 (Powers And Duties Of The
Public Ethics Commission)

Oakland City Charter Section 202(b)(5) provides that the City "shall by ordinance
prescribe the function, duties, powers, jurisdiction and terms of members of the Commission, in
accordance with this Article." In 1997, the City Council adopted O.M.C. Chapter 2.24 -- the
Commission's so-called "enabling ordinance" setting forth those required functions, duties,
powers, etc.

In 2008, the Commission appointed a special task force to examine the Commission's
authorizing charter and enabling ordinance and to make specific recommendations regarding
their provisions. After a long series of meetings and public discussion, the Commission finally
authorized a series of proposed amendments to Chapter 2.24 to be submitted to the City Council
for consideration.

On April 23, 2009, the City Council Rules and Legislation Committee ("Rules Committee™)
was scheduled to consider the proposed amendments for the first time. Unfortunately, the Rules
Committee lost its quorum before the item could be considered. The item is awaiting a hearing
pending a new scheduling request. Prior to the April 23 meeting, Commission staff received
some comments from various members of the Rules Committee and/or their staff regarding the
proposed amendments. Rather than re-schedule the item immediately, Commission staff
wanted to apprise the Commission of the nature of those comments in the event the





Commission wished to address them formally either in the form of proposing alternative
language, or by way of additional explanation to the Rules Committee.

Attached is a copy of the Commission's proposed amendments in "redline" format.
Commission staff has annotated specific comments and a discussion under each of the relevant
sections. Attachment 1.

Commission staff recommends that the Commission review the attached redline, take
public comment and provide Commission staff with any further direction before Commission staff
re-agendizes the attached proposal before the Rules Committee for consideration.

Respectfully submitted,

Daniel D. Purnell
Executive Director





ORDINANCE AMENDING CHAPTER 2.24 OF THE OAKLAND MUNICIPAL CODE
PERTAINING TO THE FUNCTIONS, DUTIES, AUTHORITY, AND COMPOSITION OF
THE PUBLIC ETHICS COMMISSION

WHEREAS, City Charter Section 202(5) provides that the City Council shall "by
ordinance" prescribe the function, duties, powers, jurisdiction and the terms of office for
the Public Ethics Commission; and

WHEREAS, the amendments set forth below will achieve greater consistency with
the provisions of City Charter Section 202 and further clarify and articulate the functions
and duties of the Public Ethics Commission; now, therefore

THE COUNCIL OF THE CITY OF OAKLAND DOES ORDAIN AS FOLLOWS:

SECTION 1. The City Council finds and determines the foregoing recitals to be
true and correct and hereby adopts and incorporates them into this Ordinance.

SECTION 2. The Municipal Code is hereby amended to add, delete, or modify
sections as set forth below (section numbers and titles are indicated in bold type;
additions are indicated by underscoring and deletions are indicated by strike-through
type; portions of the regulations not cited or not shown in underscoring or strike-through
type are not changed.

SECTION 3. Chapter 2.24 of the Oakland Municipal Code is hereby amended to
read as follows:

2.24.010 DEFINITIONS
For purposes of this chapter, the following definitions shall apply:

A. "Commission" shall mean the Oakland Public Ethics Commission as
established pursuant to Oakland City Charter Section 202.

B. "Doing business with an Oakland Agency" shall mean soliciting, bidding on,
submitting proposals or qualifications for, or entering into or performing, a contract for
goods, equipment, services or financial assistance with an Oakland Agency. "Doing
business with an Oakland Agency" shall also mean the soliciting, applying for or receiving
more than $500 in public funds from an Oakland Agency."]

C. "Governmental ethics laws" shall mean local laws governing campaign
finance and communications, public financing of campaigns, lobbyist registration, public
meetings and records, elections, conflicts of interest, disclosure of economic interests,
use of public resources, incompatible office holding and employment, nepotism and
ethical behavior.





e COMMENT: The collective term "governmental ethics laws" was
developed to avoid the repetitive listing of specific laws over
which the Commission has jurisdiction. (See Section 2.24.020,
below.) It was also developed to encompass the broad range of
subject matter over which the Commission has an interest,
consistent with the City Charter's broad grant of responsibility
for "City regulations and policies intended to assure fairness,
openness, honesty and integrity in City government. . ."
[Charter Section 202(a)]

While the term "governmental ethics laws" is established here
only as a definition, specific questions were raised regarding
the applicability of this term as further discussed below.

D. "Oakland Agencies" shall mean the City of Oakland, Oakland
Redevelopment Agency, Port of Oakland, and the Oakland Unified School District.

2.24.020 FUNCTIONS AND DUTIES
It shall be the function and duty of the Public Ethics Commission, for and on behalf of

Oakland Agencies, residents of the City of Oakland and its elected officials, officers,
employees, boards and commissions to:

A. Monitor, administer and enforce governmental ethics laws as authorized to
the Commission by ordinance.

B. Review and make recommendations to the City Council regarding
governmental ethics laws and to report periodically to the City Council concerning the
application and effectiveness of governmental ethics laws.

C. Set salary for the office of City Councilmember pursuant to Oakland City
Charter Section 202 and advise the City Council regarding issues pertaining to City
Council salaries.

D. Provide the City Administrator with an assessment of the Commission's
staffing and budgetary needs.

E.__Issue opinions, advice and instruction, in consultation with the City Attorney
when necessary, regarding governmental ethics laws.





F.

COMMENT: Consistent with Section 2.24020(A), above, the City
Council has adopted a number of laws for which it has
delegated specific powers of administration and enforcement to
the Commission, such as OCRA, the Sunshine Ordinance, the
Lobbyist Registration Act, etc. One of the questions raised was
whether the Commission should be authorized to issue
"opinions, advice and instruction” on governmental ethics laws
that have not been expressly authorized to the Commission to
monitor, administer or enforce "by ordinance." For example,
should the Commission be authorized by the above language to
issue opinions, advice or instruction on governmental ethics
laws not currently authorized to the Commission, such as
"election law" or "nepotism." While within the Commission's
broad general interest, the query is whether the Commission
should be permitted to issue formal advice or opinions on such
topics.

Commission staff is currently comfortable advising the
Commission and members of the public regarding specific laws
within the Commission's current jurisdiction. Commission staff
defers to the Office of the City Attorney for formal opinions,
advice or instruction on matters outside the Commission's
current jurisdiction. An amendment specifying that the
Commission shall "Issue opinions, advice and instruction, in
consultation with the City Attorney when necessary, regarding
governmental ethics laws as authorized to the Commission by
ordinance" would meet the concern and be consistent with
current practice.

Prescribe forms, reports, statements, notices, and other documents related

to governmental ethics laws_as authorized to the Commission by ordinance.

G.

Develop informational resources and training programs pertaining to

governmental ethics laws.

H.

Solicit, promote and receive public comment on governmental laws.

Perform such other functions and duties as may be prescribed by ordinance

or cons_istent with its responsibilities under the City Charter.






e COMMENT: One of the goals which the task force and
Commission identified was to clarify the Commission's powers,
duties and jurisdiction. After much discussion and debate, the
Commission determined that the Commission's specific powers,
duties and jurisdiction were best articulated in the specific
policy ordinances delegated to the Commission to administer
and enforce. Thus a question arose under the proposed
language of Section 2.24.020(l) above, what specific "functions
and duties” did the Commission have in mind that would be
"consistent with its responsibilities under the City Charter" that
were not already addressed or identified in the Commission's
proposed amendments for Section 2.24.020. The concern was
that in creating somewhat of a "catch-all"* provision in Section
2.24.020(1), the "functions and duties" of the Commission would
remain uncertain by reference to the very broad language of the
City Charter.

Since City Charter Section 202(b)(5) provides that the City shall
"by ordinance" prescribe the function, duties, powers, and
jurisdiction of the Commission, an alternative amendment to
Section 2.24.020(l) could be:

"Perform such other functions and duties as may be prescribed
by ordinance consistent with Commission responsibilities
under the City Charter.

In prescribing the above duties and functions of the Commission, it is not the intent of the
City_Council to duplicate or overlap the functions, duties, or responsibilities heretofore or
hereafter assigned to any other City board or commission or to a City department. As to
such functions or responsibilities of another board or commission or of a department of
the City, the Commission will render assistance and advice to such board, commission or
department as may be necessary. Nothing in this section shall be construed to prevent
City of Oakland officers, employees, and elected or appointed officials from seeking
advice directly from the City Attorney, or, when appropriate, the Fair Political Practices
Commission, concerning governmental ethics laws.

2.24.030 AUTHORITY

In furtherance of the above enumerated duties and functions, the Oakland Public Ethics
Commission is hereby authorized to:

A. Initiate and conduct investigations, audits and public hearings.

B. Issue subpoenas to compel the production of books, papers and documents
and take testimony on any matter pending before the Commission. The Commission may





find a person in contempt as provided by the general law of the State for failure or refusal
to appear, testify, or to produce required books, papers and documents.

C.

Determine the merit of complaints alleging violations and impose

penalties, fines and other remedies as authorized to the Commission by ordinance. The
Commission's decision with respect to violations, penalties, fines and other remedies

shall be final.

COMMENT: Both the task force and the Commission had
guestions about the existing requirement that any Commission
decision "shall be appealable to a mutually agreed upon
arbitatrator whose decision shall be final." Since none of the
Commission's decisions to impose penalties or fines has ever
been appealed, questions arose about what happens if the
parties cannot "mutually agree" on an arbitrator; the scope of
appeal (i.e., whether the decision is appealable de novo or on
narrower grounds such as a mistake of law or an abuse of
discretion); and who would bear the cost of the arbitrator. The
task force and Commission recommendation was to propose
that Commission decisions shall be final.

One of the concerns raised was that other major City boards
and commissions, such as the Planning Commission and the
Rent Adjustment Board permit appeal of their decisions. (An
adjudicatory decision of the planning commission is appealable
to the City Council; a decision of the Rent Adjustment Board is
not appealable to the City Council but a party may seek judicial
review of a Rent Board decision pursuant to Code of Civil
[Procedure] Section 1094.5, the same review process that the
San Diego ethics commission uses.)

If the Commission wishes to develop an alternative proposal,
Commission staff recommends that the Commission propose
language identical to the Oakland Rent Adjustment Board and
similar to the San Diego ethics commission process: "The
Commission's decision is final. Parties cannot appeal to the
City Council. A party may seek judicial review of a final decision
of the Commission pursuant to California Code of Civil
Procedure Section 1094.5 within the time frames set forth
therein." A judicial review pursuant to Civil Procedure Section
1094.5 would be limited to questions of whether the
Commission 1) proceeded without or in excess of its
jurisdiction; 2) whether there was a fair hearing; or 3) whether
there was a prejudicial abuse of discretion. Alternatively, the
Commission can develop additional language within the
framework of an appeal to a "mutually agreeable arbitrator” that






would attempt to address the procedural questions first
identified by the task force and Commission.

D. Issue letters of guidance or concern to Oakland Agencies, their officials,
officers, candidates for elected office, employees, local bodies and any other persons
regarding an alleged violation of a governmental ethics law that the Commission is
authorized to enforce where it appears, after an investigation, that there is an issue
sufficient to justify a formal evidentiary hearing but the Commission chooses not to
proceed with a hearing.

E. Issue written opinions and written advice with respect to a person's duties
under governmental ethics laws that the Commission is authorized to enforce so long as
the procedures for issuing such opinions and advice have been approved pursuant to
Section 2.24.070. No person who relies in good faith upon a written opinion issued by the
Commission shall be subject to enforcement proceedings by the Commission provided
that the material facts are as stated in the opinion request. The good faith reliance upon
written advice from Commission staff shall be a complete defense in enforcement
proceedings by the Commission provided that the material facts are as stated in the
advice request.

2.24.040 COMPOSITION, TERMS OF OFFICE
A. The Oakland Public Ethics Commission shall have seven (7) members.

B. Members of the Commission shall be appointed as follows: Three (3)
members who represent local civic organizations with a demonstrated history of
involvement in local governance issues shall be nominated for appointment by the
Mayor, with confirmation by the City Council, pursuant to Section 601 of the City Charter.
Four (4) members shall be appointed, following a public recruitment and application
process, by the affirmative vote of at least four (4) members of the Commission.
Commission-appointed members shall reflect the interests and diversity of the greater
Oakland neighborhood and business communities. Commissioners shall serve without
compensation.

C. Prior to the nomination of a Commission member by the Mayor, each
member of the City Council may provide the Mayor with a list of up to three individuals
qualified to serve on the Commission. In appointing members to the Commission, the
Mayor may consider the recommendations of the City Council.

D. Four (4) members shall constitute a quorum of the Commission.

E. Members of the Commission shall be appointed to overlapping terms
beginning on January 22 and ending on January 21. Each Commission term of office
shall be three (3) years. The tenure of a member on the Commission shall terminate
when the member's term expires.






F. A vacancy on the Commission will exist whenever a member dies, resigns,
or is removed. For vacancies caused by the normal expiration of a Mayoral appointee's
term, the Mayor shall submit his or her nomination to the City Council no later than 30
days before the end of the term. For vacancies caused by a Mayoral appointee's death,
resignation or removal from office, the Mayor shall submit his or her nomination to the
City Council within 60 days after the death, resignation or removal from office.

G. There shall be no limit on the number of terms a person may serve on the
Commission provided that any term be separated by a period of at least one year from
the last date of service on the Commission. No person removed from the Commission
pursuant to Sections 2.24.040(H) or 2.24.040(1) shall be eligible to serve on the
Commission after his or her removal.

H. A member appointed by the Mayor may be removed pursuant to Section
601 of the Oakland City Charter.

L A member appointed by the Commission may be removed by the affirmative
vote of at least four (4) members of the Commission. No member of the Commission
shall be removed except for one or more of the following reasons_as determined by the
Commission: 1) conviction of a felony, 2) willful or corrupt misconduct in office, 3) inability
or unwillingness to perform the duties of office, or 4) absence from three (3) regular
meetings during a twelve month period unless because of illness or when excused by the
Commission chairperson.

2.24.050 QUALIFICATIONS AND RESTRICTIONS

A. Each member of the Commission shall be an individual whose domicile is
located within the City of Oakland.

B. During his or her service, and for one year thereafter, no member of the
Commission shall

1) be employed by an Oakland Agency; 2) act as a local governmental
lobbyist; 3) seek election to any Oakland public office; 4) participate in or contribute to an
Oakland municipal campaign; 5) publicly endorse, support, oppose, or work on behalf of
any candidate or measure in an Oakland election; or 6) accept a gift of any value from an
Oakland elected or appointed official of any Oakland Agency, from a candidate for
election to any Oakland office, from a designated employee of any Oakland Agency, or
from a local governmental lobbyist.

e COMMENT: A question was raised whether the prohibition from
accepting a "gift of any value" was a practical or an enforceable
restriction. The proposed language would prohibit
Commissioners from accepting anything of value from
appointed officials, designated employees or lobbyists, even if
Commissioners have pre-existing friendships or relationships





with people who fall into one of the enumerated categories. One
of the hypothetical questions raised was whether the proposed
restriction on gifts would preclude a Commissioner from having
a holiday meal at a relative's house if the relative is a
"designated employee"” of the City, or serves on another City
board or commission. The proposed language would appear to
restrict this practice.

The Commission is certainly entitled to recommend a high
standard of conduct for and by its members. The policy
guestion is whether that standard becomes an impediment to
current and future members serving on the Commission. If the
Commission wishes to consider more flexibility on the issue of
gifts, Commission staff can prepare language that would define
"gift" as a "reportable gift" under FPPC regulations. A
"reportable gift" excludes several types of common exchanges
among people such as gifts of home hospitality, holiday
exchanges, gifts between family members, tickets to non-profit
fundraisers, etc. Such an approach would arguably maintain a
high degree of impartiality and fairness within a well defined and
recognized set of exceptions.

C. During his or her tenure, no member of the Commission shall have a
substantial financial interest in any work, business, property or official action of an
Oakland Agency. For purposes of this section, a substantial financial interest includes,
but is not limited to, the following situations: 1) the member has a controlling ownership
interest in a business entity doing business with an Oakland Agency; 2) the member
serves as a director, officer, general partner, or trustee of any business entity doing
business with an Oakland agency; 3) the member directly receives more than $500 in the
capacity as an employee or contractor from an Oakland Agency during any calendar year.
In determining whether a substantial financial interest exists, the Commission shall be
guided by the laws, opinions and advice pertaining to financial conflicts of interests
pursuant to the California Political Reform Act.

2.24.060 ELECTION OF CHAIRPERSON AND MEETINGS

At the first regular meeting of each year the members shall elect a chairperson and a vice
chairperson. The Commission shall hold regular meetings at an established time and
place suitable for its purpose. Other meetings scheduled for a time or place other than for
regular meetings shall be designated as special meetings. Written notice of special
meetings shall be provided the members, the Council, and the public press at least
seventy-two hours before the meeting is scheduled to convene.

2.24.070 RULES, REGULATIONS AND PROCEDURES





The Commission shall establish rules, regulations and procedures for the conduct of its
business by a majority vote of the members present. The Commission must vote to adopt
any motion or resolution. The Commission shall transmit to the City Council any rules,
regulations and procedures adopted by the Commission within seven calendar days of
adoption. A rule, regulation or procedure adopted by the Commission shall become
effective 60 days after the date of adoption by the Commission unless before the
expiration of this 60 day period two-thirds of all the members of the City Council vote to
veto the rule, regulation or procedure.

2.24.080 STAFF ASSISTANCE

The Office of the City Administrator shall provide the Commission with staff and financial
assistance to permit the Commission to fulfill the functions and duties as set forth above
including, but not limited to, staffing and funding the positions of Executive Director, an
Executive Assistant, and additional personnel as circumstances require. The Executive
Director shall be a classified position subject to the civil service rules of the City of
Oakland however the City Administrator, or his or her designee, should use his or her
best efforts to consult with the Commission prior to the hiring or termination of the
Executive Director.

e Several concerns were raised regarding the Commission's
proposal to prescribe, by ordinance, mandatory minimum
staffing levels and job classifications for the Commission.
Given the City's current financial situation, there may not be
sufficient support to reduce the City Council's ability to address
staffing levels for Oakland's many boards and commissions.
The Commission proposal reflects current staffing levels and
job classifications. Commission staff has no recommendation
regarding how the Commission should address this likely
objection.

2.24.090 LEGAL ASSISTANCE

The City Attorney is the Commission's legal advisor. The City Attorney shall provide the
Commission with legal .assistance in conformity with the California Rules of Professional
Responsibility and applicable state law. In the event of a conflict, the City Attorney, after
consultation with the Commission, shall retain outside counsel.

2.24.100 PROTECTION AGAINST RETALIATION

A. No officer or employee of the City shall use or threaten to use any official
authority or influence to effect any action as a reprisal against a City officer or employee
for acting in good faith to report or otherwise bring to the attention of the Commission or
other appropriate agency, office or department, information regarding the violation of any
regulation or ordinance over which the Commission has authority.





B. No officer or employee of the City shall use or threaten to use any official
authority or influence to discourage, restrain or interfere with any other person for the
purpose of preventing such person from acting in good faith to report or otherwise bring to
the attention of the Commission or other appropriate agency, office or department,
information regarding the violation of any regulation or ordinance over which the
Commission has authority.

2.24.110 SEVERABILITY

The provisions of this ordinance are severable. If any word, clause, sentence, paragraph,
provision, or part of this ordinance, or the application of this ordinance to any person, is
declared invalid, preempted or unconstitutional by any court, the court's ruling shall not
impair or invalidate any other portion of this ordinance. The City Council finds and
declares that it would have adopted this ordinance without the invalid, preempted or
unconstitutional word, clause, sentence or provision.

IN COUNCIL, OAKLAND, CALIFORNIA,

PASSED BY THE FOLLOWING VOTE:

AYES- BROOKS, DE LA FUENTE, NADEL, QUAN, REID, KAPLAN,
KERNIGHAN, AND PRESIDENT BRUNNER

NOES-

ABSENT-

ABSTENTION-
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Daniel D. Purnell, Executive Director

One Frank Ogawa Plaza, 4" Floor, Oakland, CA 94612 (510) 238-3593 Fax: (510) 238-3315
TO: Public Ethics Commission
FROM: Daniel Purnell
DATE: June 1, 2009

RE: A Staff Report And Action To Be Taken Regarding Proposed
Amendments To O.M.C. Chapter 2.24 (Powers And Duties Of The
Public Ethics Commission)

Oakland City Charter Section 202(b)(5) provides that the City "shall by ordinance
prescribe the function, duties, powers, jurisdiction and terms of members of the Commission, in
accordance with this Article." In 1997, the City Council adopted O.M.C. Chapter 2.24 -- the
Commission's so-called "enabling ordinance” setting forth those required functions, duties,
powers, etc.

In 2008, the Commission appointed a special task force to examine the Commission's
authorizing charter and enabling ordinance and to make specific recommendations regarding
their provisions. After a long series of meetings and public discussion, the Commission finally
authorized a series of proposed amendments to Chapter 2.24 to be submitted to the City Council
for consideration.

On April 23, 2009, the City Council Rules and Legislation Committee ("Rules Committee")
was scheduled to consider the proposed amendments for the first time. Unfortunately, the Rules
Committee lost its quorum before the item could be considered. The item is awaiting a hearing
pending a new scheduling request. Prior to the April 23 meeting, Commission staff received
some comments from various members of the Rules Committee and/or their staff regarding the
proposed amendments. Rather than re-schedule the item immediately, Commission staff
wanted to apprise the Commission of the nature of those comments in the event the





Commission wished to address them formally either in the form of proposing alternative
language, or by way of additional explanation to the Rules Committee.

Attached is a copy of the Commission's proposed amendments in "redline" format.
Commission staff has annotated specific comments and a discussion under each of the relevant
sections. Attachment 1.

Commission staff recommends that the Commission review the attached redline, take
public comment and provide Commission staff with any further direction before Commission staff
re-agendizes the attached proposal before the Rules Committee for consideration.

Respectfully submitted,

Daniel D. Purnell
Executive Director





ORDINANCE AMENDING CHAPTER 2.24 OF THE OAKLAND MUNICIPAL CODE
PERTAINING TO THE FUNCTIONS, DUTIES, AUTHORITY, AND COMPOSITION OF
THE PUBLIC ETHICS COMMISSION

WHEREAS, City Charter Section 202(5) provides that the City Council shall "by
ordinance" prescribe the function, duties, powers, jurisdiction and the terms of office for
the Public Ethics Commission; and

WHEREAS, the amendments set forth below will achieve greater consistency with
the provisions of City Charter Section 202 and further clarify and articulate the functions
and duties of the Public Ethics Commission; now, therefore

THE COUNCIL OF THE CITY OF OAKLAND DOES ORDAIN AS FOLLOWS:

SECTION 1. The City Council finds and determines the foregoing recitals to be
true and correct and hereby adopts and incorporates them into this Ordinance.

SECTION 2. The Municipal Code is hereby amended to add, delete, or modify
sections as set forth below (section numbers and titles are indicated in bold type;
additions are indicated by underscoring and deletions are indicated by strike-through
type; portions of the regulations not cited or not shown in underscoring or strike-through
type are not changed.

SECTION 3. Chapter 2.24 of the Oakland Municipal Code is hereby amended to
read as follows:

2.24.010 DEFINITIONS __ -~ { Deleted: CREATION

For purposes of this chapter, the following definitions shall apply:

A. "Commission" shall mean the Oakland Public Ethics Commission as
established pursuant to Oakland City Charter Section202. __ | Deleted: section 202 has
established the PUBLIC ETHICS
) ) . L S COMMISSION.
B. "Doing business with an Oakland Agency" shall mean soliciting, bidding on,

submitting proposals or qualifications for, or entering into or performing, a contract for
goods, equipment, services or financial assistance with an Oakland Agency. "Doing
business with an Oakland Agency" shall also mean the soliciting, applying for or receiving
| more than $500 in public funds from an Oakland Agency."]

C. "Governmental ethics laws" shall mean local laws governing campaign
finance and communications, public financing of campaigns, lobbyist registration, public
meetings and records, elections, conflicts of interest, disclosure of economic interests,
use of public resources, incompatible office holding and employment, nepotism and
ethical behavior.






e COMMENT: The collective term "governmental ethics laws" was
developed to avoid the repetitive listing of specific laws over
which the Commission has jurisdiction. (See Section 2.24.020, ‘
below.) It was also developed to encompass the broad range of [
subject matter over which the Commission has an interest,
consistent with the City Charter's broad grant of responsibility
for "City regulations and policies intended to assure fairness,
openness, honesty and integrity in City government. . ."
[Charter Section 202(a)] |

While the term "governmental ethics laws" is established here
only as a definition, specific questions were raised regarding f
the applicability of this term as further discussed below. .

D. "Oakland Agencies" shall mean the City of Oakland, Oakland

Redevelopment Agency, Port of Oakland, and the Oakland Unified School District. [

2.24.020 FUNCTIONS AND DUTIES L

It shall be the function and duty of the Public Ethics Commission, for and on behalf of
Oakland Agencies, residents of the City of Oakland and its elected officials, officers,

employees, boards and commissions to:

Monitor, administer and enforce governmental ethics laws as authorized to

A.
the Commission by ordinance.,, . v y“d //,/ ; ’[Deleted: every two years ]
/ | Deleted: all local regulations and
local ordinances related to campaign
v ' financing, conflict of interest, (3]
_ . . . . ') [ Deleted: ethics.H.

B. __ Review and make recommendations to the City Council regarding, o /{ —_— )
”””” / // , [ Deleted: compensation J

governmental ethics laws and to report periodically to the City Council concerning the /1,

C.  Setgalary for the office of City Councilmember pursuant to Oakland City
Charter Section 202 and advise the City Council regarding issues pertaining to City

Council salaries,

D. Provide the City Administrator with an assessment of the Commission's )
staffing and budgetary needs. /

' report to the City Council regarding

[ Deleted: G. Make J

/| Deleted: amendments to the City of
/|| Oakland Code of Ethics, Campaign

/| registration legislation, and submit a
formal report

Deleted: Oversee compliance with
the City of Oakland Campaign
Reform Ordinance.|

1
B. Oversee compliance with the
City of Oakland Code of Ethics.q

1

C. Oversee compliance with
Conflict of Interest regulations as they
pertain to City of Oakland elected
officials, officers, employees, and
members of boards and
commissions.

1

D. Oversee the registration of
lobbyists in the City of Oakland
should the City Council adopt
legislation requiring the registration of
lobbyists.q
E. Oversee compliance with("_ 1] ]

Deleted: campaigns in Oakland, and

the

Deleted: impact of such policies and
programs on City of Oakland
elections and campaigns.

Reform Ordinance, Conflict of I 2]
Deleted: Council adopt lobbyist

Deleted: which shall be reviewed by
the Commission ad adjusted as

appropriate, in odd-numbered Y 14]

Deleted: which is currently received.
Thereafter, the Commission shall fix
City Councilmember compensg__ [5]
Deleted: I. Each year, and within

the time period for submission of such
information for the timely comp[" 1]

| Deleted: J. Make
’| recommendations to the City Council

regarding the imposition of fee{” | 17]
Deleted: K. Make
recommendations to the City Council
regarding the adoption of additi yg]

Deleted: L. Issue oral advice and
formal written opinions,

1

| Deleted: with respect to a person's
duties pursuant to applicable

campaign financing, conflict of [ 197






E.

COMMENT: Consistent with Section 2.24020(A), above, the City

Council has adopted a number of laws for which it has
delegated specific powers of administration and enforcement to
the Commission, such as OCRA, the Sunshine Ordinance, the
Lobbyist Registration Act, etc. One of the questions raised was
whether the Commission should be authorized to issue
"opinions, advice and instruction" on governmental ethics laws
that have not been expressly authorized to the Commission to
monitor, administer or enforce "by ordinance." For example,
should the Commission be authorized by the above language to
issue opinions, advice or instruction on governmental ethics
laws not currently authorized to the Commission, such as
"election law" or "nepotism." While within the Commission's
broad general interest, the query is whether the Commission
should be permitted to issue formal advice or opinions on such

topics.

Commission staff is currently comfortable advising the
Commission and members of the public regarding specific laws
within the Commission's current jurisdiction. Commission staff
defers to the Office of the City Attorney for formal opinions,
advice or instruction on matters outside the Commission's
current jurisdiction. An amendment specifying that the
Commission shall "Issue opinions, advice and instruction, in
consultation with the City Attorney when necessary, regarding
governmental ethics laws as authorized to the Commission by
ordinance" would meet the concern and be consistent with

current practice.

Prescribe forms, reports, statements, notices, and other documents related

to governmental ethics laws as authorized to the Commission by ordinance.

G.

Develop informational resources and training programs pertaining to

governmental ethics laws.

H.

Solicit, promote and receive public comment on governmental laws.

L.

[ Deleted: M. Prescribe forms for ]

'| Deleted: campaign financing, conflict
' of interest, lobbying, and public
| ethics.

Deleted: N. Develop campaign

! | financing, conflict of interest,

“‘ lobbying, Brown Act, Public Records
;1| Act and public ethics informational

'l and training programs, including but
"I not limited to:

AR

i 1) Seminars, when appropriate,
11| to familiarize newly elected and

" appointed officers and employees,
1| candidates for elective office and their
111 | campaign treasurers, lobbyists, and

““‘“‘ government officials, with city, state
I and federal laws related to campaign

‘ financing, conflicts of interest, the
[y Public Records Act, the Brown Act,
lobbying, and public ethics.

1

Deleted: 2) Preparation and

/I distribution of manuals to include

'| summaries of ethics laws and
reporting requirements applicable to
city officers, members of boards and
commissions, and city employees,

I methods of bookkeeping and records
/ retention, instructions for completing
required forms, questions and
answers regarding common problems
and situations, and information
regarding sources of assistance in
resolving questions. The manual
shall be updated when necessary to
reflect changes in applicable city,
state and federal laws related to
campaign financing, conflicts of
interest, lobbying, and public ethics.

/{ Deleted: O.

,",’| Deleted: the Oakland Code of
7, | Ethics, Conflict of Interest regulations,
[/ ordinances as they may adopted to
supplement the Brown Act and the

\ Public Records Act or to require the

» registration of lobbyists in the City of
v | Oakland and

Deleted: Campaign Reform
Ordinance.






¢ COMMENT: One of the goals which the task force and
Commission identified was to clarify the Commission's powers,
duties and jurisdiction. After much discussion and debate, the
Commission determined that the Commission's specific powers,
duties and jurisdiction were best articulated in the specific
policy ordinances delegated to the Commission to administer
and enforce. Thus a question arose under the proposed
language of Section 2.24.020(l) above, what specific "functions
and duties" did the Commission have in mind that would be
"consistent with its responsibilities under the City Charter" that
were not already addressed or identified in the Commission's
proposed amendments for Section 2.24.020. The concern was
that in creating somewhat of a "catch-all" provision in Section
2.24.020(1), the "functions and duties" of the Commission would
remain uncertain by reference to the very broad language of the
City Charter.

Since City Charter Section 202(b)(5) provides that the City shall
"by ordinance" prescribe the function, duties, powers, and
jurisdiction of the Commission, an alternative amendment to
Section 2.24.020(1) could be:

"Perform such other functions and duties as may be prescribed
by ordinance  consistent with Commission responsibilities _ - | Deleted: the Oakland Code of

under the Citv Charter Ethics, Conflict of Interest

regulations, ordinances as they
may adopted to supplement the
Brown Act and the Public Records
Act or to require the registration of

In prescribing the above duties and functions of the Commission, it is not the intent of the lobbyists in the City of Oakland
City Council to duplicate or overlap the functions, duties, or responsibilities heretofore or \and _
hereafter assigned to any other City board or commission or to a City department. As to {g%ﬁggée‘:e‘mpa‘g” Reform }

such functions or responsibilities of another board or commission or of a department of

the City, the Commission will render assistance and advice to such board, commission or
department as may be necessary. Nothing in this section shall be construed to prevent

City of Oakland officers, employees, and elected or appointed officials from seeking

advice directly from the City Attorney, or, when appropriate, the Fair Political Practices
Commission, concerning governmental ethics laws. -

Deleted: regulations and ordinances
related to campaign financing,
conflicts of interest, lobbying, and
public ethics.

2.24.030 AUTHORITY

In furtherance of the above enumerated duties and functions, the Oakland Public Ethics
Commission is hereby authorized to:

A. Initiate and conduct investigations, audits and public hearings.

B. Issue subpoenas to compel the production of books, papers and documents
and take testimony on any matter pending before the Commission. The Commission may





find a person in contempt as provided by the general law of the State for failure or refusal
to appear, testify, or to produce required books, papers and documents.

C. Determine the merit of complaints alleging violations and impose

penalties, fines and other remedies as authorized to the Commission by ordinance. The
Commission's decision with respect to violations, penalties, fines and other remedies
shall be final,,

e COMMENT: Both the task force and the Commission had
guestions about the existing requirement that any Commission
decision "shall be appealable to a mutually agreed upon
arbitatrator whose decision shall be final." Since none of the
Commission's decisions to impose penalties or fines has ever
been appealed, questions arose about what happens if the
parties cannot "mutually agree" on an arbitrator; the scope of
appeal (i.e., whether the decision is appealable de novo or on
narrower grounds such as a mistake of law or an abuse of
discretion); and who would bear the cost of the arbitrator. The
task force and Commission recommendation was to propose
that Commission decisions shall be final.

One of the concerns raised was that other major City boards
and commissions, such as the Planning Commission and the
Rent Adjustment Board permit appeal of their decisions. (An
adjudicatory decision of the planning commission is appealable
to the City Council; a decision of the Rent Adjustment Board is
not appealable to the City Council but a party may seek judicial
review of a Rent Board decision pursuant to Code of Civil
[Procedure] Section 1094.5, the same review process that the
San Diego ethics commission uses.)

If the Commission wishes to develop an alternative proposal,
Commission staff recommends that the Commission propose
language identical to the Oakland Rent Adjustment Board and
similar to the San Diego ethics commission process: "The
Commission's decision is final. Parties cannot appeal to the
City Council. A party may seek judicial review of a final decision
of the Commission pursuant to California Code of Civil
Procedure Section 1094.5 within the time frames set forth
therein." A judicial review pursuant to Civil Procedure Section
1094.5 would be limited to questions of whether the
Commission 1) proceeded without or in excess of its
jurisdiction; 2) whether there was a fair hearing; or 3) whether
there was a prejudicial abuse of discretion. Alternatively, the
Commission can develop additional language within the
framework of an appeal to a "mutually agreeable arbitrator” that

_ -~ | Deleted: C. Impose penalties and
fines as provided for by ordinance.

- Deleted: to impose penalties and
fines for violation of any regulation or
ordinance over which the
Commission has authority shall be

( appealable to a mutually agreed upon
N arbitrator whose decision shall be
\ | final. The

Deleted: decision of the arbitrator is
not appealable to the City Council.






would attempt to address the procedural questions first
identified by the task force and Commission.

D. Issue letters of guidance or concern to Oakland Agencies, their officials,
officers, candidates for elected office, employees, local bodies and any other persons
regarding an alleged violation of a governmental ethics law that the Commission is
authorized to enforce where it appears, after an investigation, that there is an issue
sufficient to justify a formal evidentiary hearing but the Commission chooses not to
proceed with a hearing.

E. Issue written opinions and written advice with respect to a person's duties
under governmental ethics laws that the Commission is authorized to enforce so long as
the procedures for issuing such opinions and advice have been approved pursuant to
Section 2.24.070. No person who relies in good faith upon a written opinion issued by the
Commission shall be subject to enforcement proceedings by the Commission provided
that the material facts are as stated in the opinion request. The good faith reliance upon
written advice from Commission staff shall be a complete defense in enforcement
proceedings by the Commission provided that the material facts are as stated in the

advice request.

2.24.040 COMPOSITION, TERMS OF OFFICE ,}De'eted: consist of %
,” | Deleted: The
;7
A The Oakland Public Ethics Commission shall have seven (7) members. /| Deleted: process by the unanimous
””””””””””” /| vote of the three (3) representatives
. . )/ /| appointed by the Mayor with
B.  Members of the Commission shall be appointed as follows: Three (3) /) | confimmation by the
members who represent local civic organizations with a demonstrated history of ! /{ Deleted: City Council. The )
involvement in local governance issues shall be nominated for appointment by the K ///{Deleted: so appointed ]
Mayor, with confirmation by the City Council, pursuant to Section 601 of the City Charter. ' /. pejeteq: compensation. Prior to
Four (4) members shall be appointed, following a public recruitment and application, 1 /' appointment
Qprocess, by the affirmative vote of at least four (4) members of the Commission. /[ Deleted: or members, )
””” N R R T TR piirr i iy ;!
Commission-appointed members shall reflect the interests and diversity of the greater // { Deleted: by experience and }
Oakland neighborhood and business communities. Commissioners shall serve without / /! /{baCkngU"d ]
. / /
compensation, , +, | Deleted: shall
/// ,r////{ Deleted: B. J
C. Prior to the nomination of a Commission member, by the Mayor, each / //////{Deleted: C. )
memt_;er of the City Council may p_rovide the ngpr with a list of up to three i_nd_ividuals ) ’/,/ Deleted: terms, to commence upon
qualified,to serve on the Commission. In appointing members to the Commission, the /,/ 1/ | date of appointment, except that an
****** P PR S T~ s T T T~~~ -~~~ 77, 1 | appointment to fill a vacancy shall be
Mayor@llﬁ?[‘?td?[ Ihe, [QQQ“W?DQ@UQQS, Qf,thg,(;'t)( CQUDQ'! ,,,,,,,,,,,,,,,,,,,,, / // /1| for the unexpired term only.
" | Members of
. . . / It
D. Four (4) members shall constitute a quorum_of the Commission. Ty { Deleted: serve for a term of three (3)
”””””””””””””””””””””””””””””””” ,,// /| years, except that for terms
icqj i i v/ Deleted: commencing immediately
B MQ“JP?[S,Qf,t[‘?,QQfDmJS,SJQTJ shall be appointed to 9‘,_’?[_'@99'99 fems '/ | oreceding adoption of this Ordinance,
beginning on January 22 and ending on January 21. Each Commission term of office /' /" | two (2) members shall be appointed
o] H ;! for a one year term, two (2) members
shall be three (3) Years. The.tenure of a member on the Commission shall jerminate /| &2 %" appointed for & two yoar
when the member's term expites, / term, and three (3) members shall be

appointed for a three year term. No
member may serve more than one
consecutive three year term. |






£
term, the Mayor shall submit his or her nomination to the City Council no later than 30
days before the end of the term. For vacancies caused by a Mayoral appointee's death,

resignation or removal from office, the Mayor shall submit his or her nomination to the
City Council within 60 days after the death, resignation or removal from office.

G. There shall be no limit on the number of terms a person may serve on the
Commission provided that any term be separated by a period of at least one year from
the last date of service on the Commission. No person removed from the Commission
pursuant to Sections 2.24.040(H) or 2.24.040(1) shall be eligible to serve on the
Commission after his or her removal.

2.24.050 QUALIFICATIONS AND RESTRICTIONS

A. Each member of the Commission shall be an individual whose domicile is
located within the City of Oakland.,

Ve
N

W
N { Deleted:
W\

\
\

Commission shall

1) be employed by an Oakland Agency; 2) act as a local governmental

Oakland elected or appointed official of any Oakland Agency, from a candidate for \
election to any Oakland office, from a designated employee of any Oakland Agency, or
from a local governmental lobbyist.

e COMMENT: A guestion was raised whether the prohibition from
accepting a "gift of any value" was a practical or an enforceable
restriction. The proposed language would prohibit
Commissioners from accepting anything of value from
appointed officials, designated employees or lobbyists, even if

Commissioners have pre-existing friendships or relationships

\
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- { Deleted: D.

Deleted: removed, or whenever an
appointee fails to be confirmed by the
Council within fourteen days of
appointment. A vacancy shall be
filled no sooner than 30 days and no
later than 60 days from the date that

Deleted: such vacancy occurs. Any
member of the City Council who
chooses to recommend a person or
persons to fill a vacancy of a position
appointed by the Mayor and
confirmed by the City Council
pursuant to section 4(a) shall forward
such recommendation to the Mayor
for consideration no later than thirty
days from the date that a vacancy
occurs.

Deleted: E.

Deleted: unanimous vote of the
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with people who fall into one of the enumerated categories. One
of the hypothetical questions raised was whether the proposed
restriction on gifts would preclude a Commissioner from having
a holiday meal at a relative's house if the relative is a
"designated employee" of the City, or serves on another City
board or commission. The proposed language would appear to
restrict this practice.

The Commission is certainly entitled to recommend a high
standard of conduct for and by its members. The policy
guestion is whether that standard becomes an impediment to
current and future members serving on the Commission. If the
Commission wishes to consider more flexibility on the issue of
gifts, Commission staff can prepare language that would define
"gift" as a "reportable gift" under FPPC regulations. A
"reportable gift" excludes several types of common exchanges
among people such as gifts of home hospitality, holiday
exchanges, gifts between family members, tickets to non-profit
fundraisers, etc. Such an approach would arguably maintain a
high degree of impartiality and fairness within a well defined and
recognized set of exceptions.

C. During his or her tenure, no member of the Commission shall have a
substantial financial interest in any work, business, property or official action of an
Oakland Agency. For purposes of this section, a substantial financial interest includes,
but is not limited to, the following situations: 1) the member has a controlling ownership
interest in a business entity doing business with an Oakland Agency; 2) the member
serves as a director, officer, general partner, or trustee of any business entity doing
business with an Oakland agency; 3) the member directly receives more than $500 in the
capacity as an employee or contractor from an Oakland Agency during any calendar year.
In determining whether a substantial financial interest exists, the Commission shall be
guided by the laws, opinions and advice pertaining to financial conflicts of interests
pursuant to the California Political Reform Act.

2.24.060 ELECTION OF CHAIRPERSON AND MEETINGS

At the first regular meeting of each year the members shall elect a chairperson and a vice
chairperson. The Commission shall hold regular meetings at an established time and
place suitable for its purpose. Other meetings scheduled for a time or place other than for
regular meetings shall be designated as special meetings. Written notice of special
meetings shall be provided the members, the Council, and the public press at least
seventy-two hours before the meeting is scheduled to convene.

2.24.070 RULES, REGULATIONS AND PROCEDURES





The Commission shall establish rules, regulations and procedures for the conduct of its
business by a majority vote of the members present. The Commission must vote to adopt
any motion or resolution. The Commission shall transmit to the City Council any rules,
regulations and procedures adopted by the Commission within seven calendar days of
adoption. A rule, regulation or procedure adopted by the Commission shall become
effective 60 days after the date of adoption by the Commission unless before the
expiration of this 60 day period two-thirds of all the members of the City Council vote to
veto the rule, regulation or procedure.

2.24.080 STAFF ASSISTANCE

including, but not limited to, staffing and funding the positions of Executive Director, an
Executive Assistant, and additional personnel as circumstances require. The Executive
Director shall be a classified position subject to the civil service rules of the City of
Oakland however the City Administrator, or his or her designee, should use his or her
best efforts to consult with the Commission prior to the hiring or termination of the
Executive Director.

e Several concerns were raised regarding the Commission's
proposal to prescribe, by ordinance, mandatory minimum
staffing levels and job classifications for the Commission.
Given the City's current financial situation, there may not be
sufficient support to reduce the City Council's ability to address
staffing levels for Oakland's many boards and commissions.
The Commission proposal reflects current staffing levels and
job classifications. Commission staff has no recommendation
regarding how the Commission should address this likely
objection.

2.24.090 LEGAL ASSISTANCE

The City Attorney is the Commission's legal advisor. The City Attorney shall provide the

Responsibility and applicable state law. In the event of a conflict, the City Attorney, after
consultation with the Commission, shall retain outside counsel.

2.24.100 PROTECTION AGAINST RETALIATION

A. No officer or employee of the City shall use or threaten to use any official
authority or influence to effect any action as a reprisal against a City officer or employee
for acting in good faith to report or otherwise bring to the attention of the Commission or
other appropriate agency, office or department, information regarding the violation of any
regulation or ordinance over which the Commission has authority.

- { Deleted: City Manager and the City
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N ~ { Deleted: as necessary

) { Deleted: above.|
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B. No officer or employee of the City shall use or threaten to use any official
authority or influence to discourage, restrain or interfere with any other person for the
purpose of preventing such person from acting in good faith to report or otherwise bring to
the attention of the Commission or other appropriate agency, office or department,
information regarding the violation of any regulation or ordinance over which the
Commission has authority.

2.24.110 SEVERABILITY

The provisions of this ordinance are severable. If any word, clause, sentence, paragraph,
provision, or part of this ordinance, or the application of this ordinance to any person, is
declared invalid, preempted or unconstitutional by any court, the court's ruling shall not
impair or invalidate any other portion of this ordinance. The City Council finds and
declares that it would have adopted this ordinance without the invalid, preempted or
unconstitutional word, clause, sentence or provision.

IN COUNCIL, OAKLAND, CALIFORNIA,

PASSED BY THE FOLLOWING VOTE:

AYES- BROOKS, DE LA FUENTE, NADEL, QUAN, REID, KAPLAN,
KERNIGHAN, AND PRESIDENT BRUNNER

NOES-

ABSENT-

ABSTENTION-
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Oversee compliance with the City of Oakland Campaign Reform Ordinance.

B. Oversee compliance with the City of Oakland Code of Ethics.

C. Oversee compliance with Conflict of Interest regulations as they
pertain to City of Oakland elected officials, officers, employees, and members of
boards and commissions.

D. Oversee the registration of lobbyists in the City of Oakland should
the City Council adopt legislation requiring the registration of lobbyists.

E. Oversee compliance with any ordinance intended to supplement
the Brown Act or Public Records Act.

F. Review all policies and programs which relate to elections and
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amendments to the City of Oakland Code of Ethics, Campaign Reform
Ordinance, Conflict of Interest Code, any ordinance intended to supplement the
Brown Act or Public Records Act, and lobbyist registration requirements should
the City
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all local regulations and local ordinances related to campaign financing, conflict
of interest, lobbying, the Brown Act, the Public Records Act, and public
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which shall be reviewed by the Commission ad adjusted as appropriate, in odd-
numbered years. In 1997, the Commission shall first establish a base salary for
the Office of Councilmember at a level which shall be the same or greater than
that
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which is currently received. Thereafter, the Commission shall fix City
Councilmember compensation at a level not to exceed ten percent (10%) above
the base salary as adjusted.
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l. Each year, and within the time period for submission of such information
for the timely completion of the City's annual budget, provide the City Council
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J. Make recommendations to the City Council regarding the
imposition of fees to administer and enforce local ordinances and local
regulations related to campaign financing, conflict of interest, registration of
lobbyists, supplementation of the Brown Act and Public Records Act and public
ethics.
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K. Make recommendations to the City Council regarding the adoption of
additional penalty provisions for violation of local ordinances and local





regulations related to campaign financing, conflict of interest, registration of
lobbyists, and public ethics.
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with respect to a person's duties pursuant to applicable campaign financing,
conflict of interest, lobbying, and public
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