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Committee Membership: Commissioners Mario Andrews, Barbara Green-Ajufo, Alex Paul
Staff Members: Commission Staff:

Daniel Purnell, Executive Director

Tamika Thomas, Executive Assistant
City Attorney Representative:

Alix Rosenthal, Deputy City Attorney

AGENDA
A. Roll Call And Determination Of Quorum
B. Open Forum

C. A Staff Report And Action To Be Taken Regarding Specific Policy Amendments
To The Oakland Sunshine Ordinance Pertaining To 1) Immediate Disclosure Of Public
Records; 2) Public Speaker Policies; And 3) Remedies For Sunshine Ordinance
Violations Attachment 1

The meeting will adjourn upon the completion of the Committee's business.

You may speak on any item appearing on the agenda; however, you must fill out a
Speaker’s Card and give it to a representative of the Public Ethics Commission. All speakers
will be allotted three minutes or less unless the Chairperson allots additional time.

In compliance with the Americans with Disabilities Act, if you need special assistance to
participate in the meetings of the Public Ethics Commission or its Committees, please contact
the Office of the City Clerk (510) 238-7370. Notification two full business days prior to the
meeting will enable the City of Oakland to make reasonable arrangements to ensure
accessibility. In compliance with Oakland’s policy for people with chemical sensitivities, please
refrain from wearing strongly scented products to events.

Should you have questions or concerns regarding this agenda, or wish to review any
agenda-related materials, please contact the Public Ethics Commission at (510) 238-3593 or
visit our webpage at www.oaklandnet.com.

Approved for Distribution Date






CASE/CITATION

CITED SECTION OF
LAW

ISSUE

RELEVANT HOLDING

White v. City of Norwalk
(1990) 9™ Cir.
900 F.2d 1421

City of Norwalk's Council
Meeting Rule prohibiting
"impertinent, slanderous or
profane remarks" and barring
a speaker who makes such
remarks or who utters "loud,
threatening, personal or
abusive language" or who
engages in "disruptive
conduct" from further
audience before the Council
during that meeting.

Whether local residents
were denied their
constitutional rights after
being ruled "out-of-order"
while attempting to address
a local legislative body on
three separate occasions.

No. A city council does not violate the First
Amendment when it restricts public
speakers to the subject at hand. While a
speaker may not be stopped from speaking
because the presiding officer disagrees with
the speaker's viewpoint, the moderator may
stop the speech if it becomes "disruptive."

A speaker can become disruptive by
speaking too long, by being unduly
repetitious, or by extended discussions of
irrelevancies. A meeting can be disrupted if
the council is prevented from accomplishing
its business in a "reasonably efficient
manner."

Presiding officers are entitled to a "great deal
of discretion” to determine whether speech is
disruptive.

Chaffee v. SF Library
Commission (2004)
115 Cal.App.4" 464
(aka "Chaffee I")

54954.3 (a) “Every agenda for
regular meetings shall provide
an opportunity for members of
the public to directly address
the legislative body on any
item of interest to the public,
before or during the legislative
body's consideration of the
item, that is within the subject
matter jurisdiction of the
legislative body...”

Whether the Brown Act or
the SF Sunshine Ordinance
requires a local legislative
body to recognize public
speakers under "Open
Forum" at each session of a
continued public meeting.

No. The Brown Act and SF Sunshine
Ordinance clearly contemplate that local
legislative bodies may have to continue a
public meeting into more than one session.
The Brown Act and SF Sunshine Ordinance
require a single general comment period (ie,
"Open Forum") per agenda, not per
session of the same meeting. There was no
violation of open meeting law where the
Library Commission postponed its "open
forum" item into a continued session several
days after the initial meeting adjourned.






CASE/CITATION

CITED SECTION OF
LAW

ISSUE

RELEVANT HOLDING

Chaffee v. SF Library
Commission (2005)
134 Cal.App.4™ 109
(aka "Chaffee II")

54954.3(b) The legislative
body of a local agency may
adopt reasonable regulations
to ensure that the intent of
subdivision (a) is carried out,
including, but not limited to,
regulations limiting the total
amount of time allocated for
public testimony on particular
issues and for each individual
speaker.

SF Sunshine Ordinance
867.15 that requires local
bodies to adopt a rule
providing that people wishing
to speak on an item be
permitted to speak up to three
minutes per item.

Whether the local Library
Commission violated the
Brown Act or SF Sunshine
Ordinance by reducing
speaker time to two minutes
per speaker per item prior to
the start of the meeting.

No. The fact that the SF Sunshine
Ordinance provides "up to" three minutes of
speaking time demonstrates that local
bodies have discretion to set time limits of
less than three minutes so long as the
reduced time limit is not unreasonable or
arbitrary. Circumstances justifying reduced
time limits include large numbers of people
wishing to speak in the time allotted for
public comment or to complete a meeting
with a lengthy agenda within a reasonable
amount of time.

'Felton v. Griffin
(2006) 9" Cir.
185 Fed. Appx. 700

City of Reno's Council
Meeting Rule prohibiting
"slander" and "impertinent” or
"personal" speech that
actually disturbs or impedes a
city council meeting.

Whether a City Council rule
banning slander and
"impertinent” or "personal”
speech that actually disturbs
or impedes a city council
meeting was constitutionally
vague or overbroad.

No. Court held that the council rule was not
vague or overbroad on its face.

Court held that the presiding mayor was
"well within his discretion" in ruling a public
speaker out of order where the public
speaker used language which the court
described as "foul. . .repetitive, loud and
abrasive."

! Not officially published and may not be cited in other actions.






Norse v. City of Santa
Cruz

(2007)

118 Fed. Appx. 177

City of Santa Cruz's Council
Meeting Rule providing that
any person who makes
"personal, impertinent, or
slanderous remarks, or
becoming boisterous” shall be
"barred by the presiding
officer from further attendance
from said meeting..."

Whether a Nazi salute given
in response to the Mayor’s
ruling that time for open
comment had expired was
disruptive.

Yes. The court held that the presiding officer
acted reasonably and within a permissible
range of discretion when expelling a member
of the public for acting in a disruptive manner.
The court recognized that legislative bodies
have a "legitimate interest" in conducting
"orderly and efficient meetings."

The court construed the council's procedural
rules to proscribe only disruptive conduct and
held that a presiding officer may enforce
reasonable and viewpoint neutral procedural
rules for the orderly conduct of meetings.

!Lacy Street Hospitality
Service, Inc. v. City of
Los Angeles

(2004)

125 Cal. App.4™ 526

Did the inattentiveness of
council members during a
guasi-judicial hearing on a
zoning appeal deprive a
party of due process?

Yes. The court held that prolonged periods
of inattentiveness involving a majority of
council members during a zoning appeal
prevented the council from satisfying the
principle of due process. A tape recording
showed that the council could not have made
a reasoned decision based upon hearing all
the evidence and argument.

The court reversed the trial court's judgment
and remanded to the city council for a
hearing that satisfied the tenant's due
process right to be heard.

! Not officially published and may not be cited in other actions.






Hon. Patrick Johnston
75 Ops. Cal. Atty. Gen. 89
Opinion No. 92-212

54954.3(b) The legislative
body of a local agency may
adopt reasonable regulations
to ensure that the intent of
subdivision (a) is carried out,
including, but not limited to,
regulations limiting the total
amount of time allocated for
public testimony on particular
issues and for each individual
speaker.

May the legislative body of a
local public agency limit
public testimony on
particular issues at its
meetings to five minutes or
less for each individual
speaker, depending upon
the number of speakers?

Yes. A single item or several items may not
reasonably be permitted to monopolize the
time necessary to consider all agenda
items. If the legislative body is to complete
its agenda, it must control the time allocated
to particular matters. What a "reasonable”
period of time for public comment depends
on the facts and circumstances -- the time
allocated for the meeting; number and
complexity of agenda items; number of
people wishing to speak all require
consideration.

Brown Act vests a legislative body with "wide
discretion" concerning the adoption of
regulations limiting time for public testimony
on each issue and for each speaker. A
limitation of five minutes or less for each
speaker would be valid, depending upon the
particular circumstances.

Hon. Quentin L. Kopp
78 Ops. Cal. Atty. Gen. 224
Opinion No. 95-311

54954.3 (a) “Every agenda for
regular meetings shall provide
an opportunity for members of
the public to directly address
the legislative body on any
item of interest to the public,
before or during the legislative
body's consideration of the
item, that is within the subject
matter jurisdiction of the
legislative body...”

May the legislative body of a
local agency prohibit
members of the public, who
speak during the time
permitted on the agenda for
public expression, from
commenting on matters that
are not within the subject
matter jurisdiction of the
legislative body?

Yes. The Brown Act does not grant the
public the right to comment on matters
outside the legislative body's subject matter
jurisdiction. Since a legislative body may
only act within its subject matter jurisdiction
it is entirely appropriate to limit public
discussion to such matters that serve the
purposes of the legislative body in holding
meetings.






Hon. Gregory Totten
90 Ops. Cal. Atty. Gen 47
Opinion No. 07-106

54954.3 (a) “Every agenda for
regular meetings shall provide
an opportunity for members of
the public to directly address
the legislative body on any
item of interest to the public,
before or during the legislative
body's consideration of the
item, that is within the subject
matter jurisdiction of the
legislative body...”

Whether the Superintendent
of a school district may
prohibit an employee from
speaking during the public
comment period of a public
school board on an agenda
item concerning the
employee’s demotion from
assistant principal to
teacher.

No. The issue falls within the Board's
subject matter jurisdiction and subject to
public comment before or during the Board’s
consideration of the agenda item. Staffing of
key administrative positions within a school
district is of significant public interest.
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INTRODUCTION

For the majority of 2008, the Committee has directed its attention to a series of issues
pertaining to open meetings and public records under the Sunshine Ordinance. The specific
issues for which the Committee has already considered specific draft amendments are:

1) Open government training for specified City employees;

2) Increased notice for special meetings;

3) City-wide records management policies;

4) Early-hour decision making;

5) Defining certain non-profit corporations as "local bodies" subject to the Sunshine
Ordinance; and

6) Revising the definition of what constitutes a "public meeting”
This memorandum offers for the Committee's consideration specific amendments pertaining to:

1) so-called "immediate disclosure” requests for public records; 2) public speaker policies; and
3) remedies for Sunshine Ordinance violations.





Il. "IMMEDIATE DISCLOSURE" REQUESTS FOR PUBLIC RECORDS

The public's right to inspect and obtain copies of City records is governed specifically by
the California Public Records Act ("CPRA") and the Sunshine Ordinance.! The CPRA
essentially requires that public agencies make their records available "promptly” upon request.
[Gov. Code 86253(b)] The CPRA provides a public agency ten days to provide a written
notification to the requestor indicating whether it will disclose the records and to give the reasons
for any non-disclosure. The public agency must also provide the estimated date of disclosure
within the ten day period. Should several "unusual factors" affect the ability of the public agency
to produce the requested records, the CPRA provides the public agency with an additional 14
days to produce the records.?

One of the features of the original Sunshine Ordinance was to provide the public with a
more "expedited” response to records requests. Under the original language, certain records
requests had to be satisfied "no later than the close of business on the day following the day of
the request unless the agency director. . .advises the requestor in writing that the request will be
answered by a specific future date." Persons seeking records under this provision had to
indicate in writing that they were seeking records on an "expedited" basis. [Previous O.M.C.
Section 2.20.250]

! Proposition 59 [Calif. Const., art. |, §3] adopted by California voters in November, 2004, so far appears to have
had little impact on existing public records law other than to "constitutionalize" the public's right to access records,
preserve existing statutory exemptions and to increase the amount of justification for any new exemption.

2 6253 (b) Except with respect to public records exempt from disclosure by express provisions of law, each
state or local agency, upon a request for a copy of records that reasonably describes an identifiable record or
records, shall make the records promptly available to any person upon payment of fees covering direct costs of
duplication, or a statutory fee if applicable. Upon request, an exact copy shall be provided unless impracticable to
do so.

(c) Each agency, upon a request for a copy of records, shall, within 10 days from receipt of the request,
determine whether the request, in whole or in part, seeks copies of disclosable public records in the possession of
the agency and shall promptly notify the person making the request of the determination and the reasons therefor.
In unusual circumstances, the time limit prescribed in this section may be extended by written notice by the head of
the agency or his or her designee to the person making the request, setting forth the reasons for the extension and
the date on which a determination is expected to be dispatched. No notice shall specify a date that would result in
an extension for more than 14 days. When the agency dispatches the determination, and if the agency determines
that the request seeks disclosable public records, the agency shall state the estimated date and time when the
records will be made available. As used in this section, "unusual circumstances" means the following, but only to
the extent reasonably necessary to the proper processing of the particular request:

(1) The need to search for and collect the requested records from field facilities or other establishments that
are separate from the office processing the request.

(2) The need to search for, collect, and appropriately examine a voluminous amount of separate and distinct
records that are demanded in a single request.

(3) The need for consultation, which shall be conducted with all practicable speed, with another agency
having substantial interest in the determination of the request or among two or more components of the agency
having substantial subject matter interest therein.

(4) The need to compile data, to write programming language or a computer program, or to construct a
computer report to extract data.





In 2005, the City Council amended previous Section 2.20.250 to provide that written
requests to inspect or obtain copies of a public records be satisfied no later than three business
days unless the City office or agency notifies the requestor in writing that additional time (up to
14 days) is necessary to process the request. The amendments also limited "immediate
disclosure" requests to "those public records which have been previously distributed to the
public, such as past meeting agendas and agenda-related materials."

The Sunshine Committee previously expressed its desire that the current law pertaining
to immediate disclosure requests be applied to a broader category of documents. It also wanted
to consider language that would permit a person who submits a demonstrable need for
documents because of a clear and pending deadline to receive records earlier than would be
otherwise permitted under the CPRA.

Attached as Attachment 1 are proposed amendments that would:

> require City agencies, departments, offices and local bodies to make public
records available for inspection or copying within three business days of an
immediate written record request unless, within seven days of the written
request, the City advises the requestor that additional time is needed due to
one or more enumerated reasons currently contained in the Sunshine
Ordinance

» require City agencies, departments, offices and local bodies to advise the
requestor in writing when the records will be provided in the event one of the
enumerated reasons exist

» apply existing CPRA timelines for verbal requests and for written requests
that do not indicate that an immediate response is required

Il PUBLIC SPEAKER POLICIES

Both the Brown Act and Sunshine Ordinance contain provisions relating to the public's
right to address a local body at a public meeting. Brown Act Section 54954.3 contains the
following provisions relating to public comment:

> Every regular meeting agenda must contain an "open forum" in which the public
may address any item within the local body's subject matter jurisdiction (applies
only to regular meetings)

» The public must be allowed to speak on a specific item of business before or
during the local body's consideration of the item (unless the item was previously
considered in committee and has not been substantially changed)

» A local body cannot prohibit public criticism of policies, procedures or programs of
an agency or of the acts or omissions of the local body itself





> A local body may adopt "reasonable regulations” (including speaker time limits), on
public comment

The Oakland Sunshine Ordinance has essentially incorporated the above provisions. With
respect to "reasonable regulations” relating to public comment, Sunshine Ordinance Section
2.20.150(C) currently provides:

"Every local body shall adopt a rule providing that each person wishing to speak on
an item shall be permitted to speak once based upon previously adopted time
constraints which are reasonable and uniformly applied. It shall be the policy of
the City that all speakers be entitled to a minimum of two (2) minutes of speaking
time per agenda item, subject to the discretion of the presiding officer of the local
body. The presiding officer shall announce publicly all reasons justifying any
reduction in speaker time. The stated reasons shall be based at least on a
consideration of the time allocated or anticipated for the meeting, the number and
complexity of agenda items, and the number of persons wishing to address the
local body."

Commission staff has previously provided the Commission with a summary of judicial
decisions pertaining to public speaker rights. Attachment 2. What these decisions recognize
are the sometimes competing interests in the public's right to comment on one hand, and the
public's interest in having its "business meetings" conducted in an efficient manner. Thus the
courts have generally upheld "reasonable restrictions” on the amount of time allotted to public
speakers during public meetings.

The Commission has dealt with a number of complaints over the years alleging various
improprieties in handling public comment. The overwhelming number of complaints generally
fall into one of two categories: One: the misapplication or misunderstanding of public speaker
rules by a chairperson, boardmember or staff, or Two: a disagreement over the discretion of a
chairperson in interpreting and enforcing speaker rules, particularly speaker time limits. Other
factors affecting the time allocated for public speakers include: 1) agendas containing more
items than can reasonably be accommodated during a given meeting; 2) inefficient use of the
time allotted for public meetings; 3) unforeseen numbers of people appearing to speak on a
particular item; and 4) a small number of people who speak on multiple agenda items.

It is difficult for Commission staff to recommend further policy changes pertaining to public
speakers that do not diminish the discretion a public body arguably ought to retain for the
efficient conduct of public meetings. It is also difficult to craft mandatory speaker time limits that
would be appropriate for all of Oakland's many councils, boards and commissions.

Commissioner Andrew Wiener previously suggested the development of a matrix that
provides reasonable guidelines for the exercise of discretion pertaining to public comment.
Attachment 3 provides a sample of how individual speaker time allocations can be correlated
between the number of items on an agenda and the number of speakers on any given agenda
item. Such a guide can be promulgated informally by the Commission or adopted formally as an
appendix to the Sunshine Ordinance.





V. REMEDIES FOR SUNSHINE ORDINANCE VIOLATIONS

The Sunshine Ordinance currently provides that if the Commission determines that a local
body violated any "material provision" of the ordinance, then the local body shall agendize
whether to "cure or correct” the violation. [O.M.C. Section 2.20.270(D)] This remedy is similar
to one of the remedies provided in the Brown Act for local legislative bodies who violate open
meeting laws. [See Government Code Section 54960.1] In addition to its "cure or correct"
provisions, the Brown Act also provides misdemeanor penalties for a member of a legislative
body that 1) attends a meeting at which action is taken in violation of the Brown Act, and 2) the
action is taken with the intent to "deprive the public of information to which the member knows or
has reason to know the public is entitled" under the Brown Act. [Government Code Section
54959] There is no corresponding administrative penalty in the Sunshine Ordinance for
members of local bodies or City staff who violate the Sunshine Ordinance's open meeting
provisions.

With respect to public records, the Public Records Act ("CPRA") permits a person whose
record request is denied to seek a court order to make the record available for inspection.
[Government Code Section 6258] If the public nature of the record is disputed, the CPRA
permits a judge to inspect the record in private to determine whether it falls within one of the
CPRA's many exceptions for confidential records. [Government Code Section 6259] There is
no express remedy in the Sunshine Ordinance for any dispute pertaining to public records.

Commission staff previously surveyed a number of local and state "sunshine laws" to
identify the kinds of remedies they provide for the violation of open meeting and public record
requirements. The findings are set forth in Attachment 4. In summary, the available remedies
for open meeting violations include: 1) subsequent "cure and correction” of the violation; 2)
judicial nullification of any action taken at meetings held in violation of the law; 3) civil fines
and/or misdemeanor penalties for "knowing" or "willful" violations; 4) formal discipline for
employees who violate the law; and 5) removal from office for elected officials who violate the
law. The available remedies for public records violations are: 1) judicial "in camera”
determination of whether a record is public or confidential; 2) a judicial order compelling a
government office or officer to comply; 3) civil fines and/or misdemeanor penalties for "knowing"
or "willful" violations; and 4) formal discipline for employees who violate the law. The State of
Ohio further requires a showing of irreparable harm or prejudice as a condition of any judicial
remedy.

Of the above laws, only the San Francisco Sunshine Ordinance provides administrative
remedies for violations of its sunshine ordinance. Under the San Francisco ordinance, any
person can bring a complaint before the San Francisco Ethics Commission for "enforcement or
penalties” if any city official fails to take action within 40 days after the complaint is filed. [SF
Code Section 67.35(d)] The "willful" failure of any San Francisco elected official, department
head or manager to discharge duties under the Sunshine Ordinance, Brown Act or Public
Records Act also constitutes "official misconduct” for which disciplinary sanctions can apply,
including removal from office. Complaints alleging willful violation of the Sunshine Ordinance,
Brown Act or Public Records Act are "handled” by the San Francisco Public Ethics Commission.
[SF Code Section 67.34] Complaints can also be filed with the San Francisco Sunshine





Ordinance Task Force which is authorized to conduct administrative hearings and issue its
findings to other municipal agencies with enforcement power. [SF Code Section 67.30(c)]

Based on the above, Attachment 5 provides proposed amendments that would:

» Create specific enforcement provisions relating to the breach of open meeting and
public records law, specifically, 1) local bodies must cure and correct a violation of
the Sunshine Ordinance within 60 days of a Commission determination; 2) willful
breach of the Sunshine Ordinance's provisions pertaining to open meetings and/or
public records by elected and appointed officials shall be deemed official
misconduct and subject to the provisions of Government Code Section 30602 et
seq; and 3) willful breach of the Sunshine Ordinance's provisions pertaining to
open meetings and/or public records by City employees shall be subject to
discipline by the City Administrator or other appropriate City officer

» Permit local bodies, individuals, City agencies, departments and offices to
voluntarily cure or correct alleged violations and require the Commission to dismiss
any complaint alleging the same or substantially the same violation. (However the
Commission would be able to retain jurisdiction over a complaint alleging willful
violation)

» Requires complaints alleging willful violations to allege and state specific facts that
1) the person had knowledge of the provision violated, 2) the person acted
intentionally to violate the provision, and 3) the act resulted in irreparable prejudice
or harm to the complaining party

» Caodifies that Sunshine Ordinance violations must be filed within 60 days of the
alleged occurrence

V. STAFF RECOMMENDATION

Commission staff recommends that the Committee consider the proposed language and
provide staff with any comment. Staff also recommends that any suggested changes be brought
back to the Committee, together with all previously considered language, so the Committee can
assess whether it would like to consider any additional proposals before making final
recommendations to the full Commission.

Respectfully submitted,

Daniel D. Purnell
Executive Director

% Government Code Sections 3060 - 3074 provides a process for the removal of district, county or city
officers for "willful or corrupt misconduct in office" based upon grand jury accusation and conviction in court.










ATTACHMENT 1

SECTION 2.20.230 Immediate Disclosure Request

(A)

Notwithstanding any other provision of law and subject to the requirements

of this section, a written request to inspect or obtain copies of public records that is

submitted to any departmenteragency-orto-anyagency, department, office or local body

shall be satisfied no later than three business days unless the requestor is advised within

three business days that the request fails to sufficiently specify the public records

requested or that additional time is needed to determine whether:

(B)

(1) the request seeks disclosable public records or information;

(2) the requested records are in the possession of the agency,
department or local body;

(3) the requested records are stored in a location outside of the agency,
department or local body processing the request;

(4) the requested records likely comprise a voluminous amount of
separate and distinct writings;

(5) reasonably involves another agency, department or other local or
state agency that has a substantial subject matter interest in the requested
records and which must be consulted in connection with the request; or,
(6) there is a need to compile data, to write programming language or a
computer program or to construct a computer report to extract data.

All determinations made pursuant to Section 2.20.230(A)(1)-(6) shall be

communicated in writing to the requestor within seven (7) days of the date of the request:





than-fourteen{(14)-days-afterthewritten request. If none of the circumstances contained

in Section 2.20.230(A)(1)-(6) apply, the agency, department, office or local body shall

make the requested records available within three business days of the request for public

inspection or copying. If any of the circumstances contained in Section 2.20.230(A)(1)-(6)

are determined to apply, the agency, department, office or local body shall advise the

requestor when the records will be made available for inspection or copying. witten

(C)  All written requests to inspect or copy documents within three business days
must state the words "Immediate Disclosure Request" across the top of the first page of
the request and on any envelope in which the request is transmitted. The written request
shall also contain a telephone number, email or facsimile number whereby the requestor
may be contacted. The provisions of Government Code Section 6253 shall apply to all

verbal requests for inspection and copying of public records or to any written request that

fails to state "Immediate Disclosure Request' and a number by which the requestor may

be contacted.






ATTACHMENT 3

# of Speakers 1to3 4t07 7 to 10 10 +
per item
# of Agenda
items
1to5 3+ Minutes 3 Minutes 2 Minutes 2 Minutes
6 to 10 3 Minutes 2 minutes 2 Minutes 1 Minute
11+ 2 Minutes 2 Minutes 2 Minutes 1 Minute





ATTACHMENT 4

SUMMARY OF REMEDY PROVISIONS FROM OTHER SUNSHINE LAWS

JURISDICTION OPEN MEETING PUBLIC RECORD
REMEDIES REMEDIES
Florida Criminal infraction (fine) for | Criminal infraction (fine) for

Title X, Chptr. 119

violation; misdemeanor
prosecution for "knowing"
violation.

violation; misdemeanor
prosecution for "knowing"
violation. Complaining party
has right to an accelerated
hearing and automatic stay
from destruction for any
record in question.
Respondent must produce
record w/in 48 hrs. of court
decision to produce.

Missouri
RSMo Chapter 610

Court may declare void any
action taken in violation of
the law. If court determines
that the public body or a
member knowingly violated
the Sunshine Law, the court
shall subject the member or
body to a civil fine of up to
$1,000 and may order all
costs and reasonable
attorney fees.

If the court determines that
the public body or member
has purposely violated the
Sunshine Law, the court
shall subject the member or
body to a civil fine of up to
$5,000; and shall order the
member or body to pay all
court costs and reasonable
attorney fees.

Same as open meeting
remedies.






Ohio
Revised Code Chptrs 121,
149

Any citizen may seek an
injunction to enforce open
mtg. laws but must show
legal elements of
“irreparable harm" and
"prejudice.”

Actions taken at a meeting
held in violation of open
mtg. laws can be ruled
invalid.

Violations of open meeting
act can constitute grounds
for removal from office.

Only remedy is to file a writ
demanding compliance.

Pennsylvania

Actions taken at a meeting
held in violation of open
mtg. laws can be ruled
invalid. Any member of any
agency found violating open
mtg law liable for penalty up
to $100 per violation.

San Francisco

S/O Task Force can refer to
"other municipal agencies
having jurisdiction" any
violations it determines
under the Brown Act, Public
Records Act and Sunshine
Ordinance. (Proposed
amendments would permit
the S/O Task Force to
conduct administrative
hearings to determine
violations of open meeting
and public record laws. Its
findings could then be used
as evidence in other judicial
or administrative
proceedings.)

"Willful" violation of the S/O
shall constitute "official
misconduct,” subject to
discipline and potential
removal from office. The SF
Ethics Commission is
authorized to conduct

Same as open meeting
remedies.






hearings on whether a
violation was "willful" and
report findings to the Board
of Supervisors.

AB 1393 (Leno) N/A Specifies that a court may
(pending in State Senate as award to a plaintiff up to
of 6/07) $100 for each day that a

state or local agency:

a) Declines to comply with
a request to inspect or copy
a record that is publicly
accessible pursuant to PRA,;
or,

b) Delays in responding to
the request "for reasons that
are unstated to the
requester, or that are
unsupported by compelling
circumstances, or that
otherwise demonstrate a
lack of the diligence
required to make records
available promptly, without
delay or obstruction...or
otherwise frustrates timely
and complete access."
Court must determine
agency acted in "bad faith"
or with "reckless disregard
of the agency's obligations
[under the PRA].






ATTACHMENT 5

SECTION 2.20.270 cityefDuties Of The Oakland Public Ethics Commission-

——(A)——DButies:—In the implementation of this ordinance, the Public Ethics

Commission shall:

Advise A. Advise the City Council and the Board of Port Commissioners and

provide information to other City departments and local bodies on appropriate ways in
which to implement this ordinance with a priority on simple, standard procedures.

Assist B. Assist in citywide training for implementing the ordinance.

Develop C. Develop and maintain an administrative process for review-and

enfercement-ofreviewing, investigating and enforcing this ordinance, among which may

include the use of mediation to resolve disputes arising under this ordinance. No such
administrative review process shall preclude, delay or in any way limit a person’s
remedies under the Brown Act or Public Records Act.

Propose D. Propose amendments to the City Council of this ordinance as

needed.

F. Report to the City Council on any practical or policy problems

encountered in the administration of this ordinance.

~ (B)  Enforcement.

2.20.275 Enforcement Provisions For Alleged Violations Of Open Meeting Law:

Cure And Correction Of Alleged Violations

A. In the event the Public Ethics Commission, upon the conclusion of a formal

hearing conducted pursuant to its General Complaint Procedures, determines that a local






body violated any material provision of Article Il of this ordinance, the local body shall

cure or correct the violation no-{3)-later than 60 days after receiving written notice of the

Commission's decision. A violation shall have no effect on those actions described in

Government Code Section 54960.1(d)(1) - (4), inclusive. Upon the conclusion of the

administrativereview process,as-implemented-pursuant-to-subsection-{(A}3)-herein; any

person may institute proceedings for injunctive relief, declaratory relief, or writ of mandate

in any court of competent jurisdiction to enforce his or her rights under this ordinance.

B. Nothing in this ordinance shall prevent a local body from curing or correcting

an allegation or complaint that the local body violated any provision of Article Il of this

ordinance. A local body shall cure or correct an allegation or complaint by placing an item

on a subsequent meeting agenda identifying the allegation, the local body's intention to

cure or correct the allegation, and that the local body will consider whether to affirm or

supersede any action taken in connection with the alleged violation after first taking any

new public testimony.

(1) If the Commission determines that a local body cured or corrected an

alleged violation of any provision of Article |l of this ordinance and any actions taken in

connection therewith, the Commission shall dismiss any complaint alleging the same or

substantially the same violation.

(2) The fact that a local body has cured or corrected an alleged violation

or action taken in connection with the alleged violation shall not be construed or be

admissible as evidence of a violation of Article Il of this ordinance.

C. Nothing in this ordinance shall prevent an individual, agency, department,

office or local body from curing or correcting an allegation that public records were not






produced or not produced in a timely manner. If the Commission determines that an

individual, agency, department, office or local body cured or corrected an allegation by

producing for inspection or copying the requested public records, the Commission shall

dismiss any complaint alleging the same or substantially the same violation.

D. Notwithstanding the provisions in subparagraphs B and C above, the

commission may, in its discretion, retain jurisdiction of any complaint or portion of a

complaint that properly alleges a willful violation pursuant to Section 2.20.276.

E. If the sole purpose or nature of an action that is challenged for violation of

this ordinance is to make or convey an advisory report or recommendation to another

local body, such local body shall not be precluded from hearing or taking action on the

item if it is within the authority or jurisdiction for said local body to hear or take action on

the item in the absence of such report or recommendation.

2.20.276 Willful Violation Of Material Provisions By An Individual Shall Be

Official Misconduct Or Subject To Employee Discipline

A. The willful violation of any material provision of Article Il or Ill of this

ordinance by a City elected or appointed official with the intent to deprive the public of

information to which said official knows or has reason to know the public is entitled under

state or local law, shall constitute willful or corrupt misconduct in office and subject to the

provisions of Government Code Section 3060 et seq.

B. The willful violation of any material provision of Article Il or Ill of this

ordinance by a City employee with the intent to deprive the public of information to which

said employee knows or has reason to know the public is entitled under state or local law

shall be subject to discipline by the City Administrator or other appropriate City officer.






C. Any complaint filed with the Public Ethics Commission alleging a willful

violation of any material provision of Article Il or Il of this ordinance by an elected or

appointed City official or by a City employee shall describe with specificity the facts

demonstrating 1) the elected or appointed City official or City employee had knowledge of

the provision of the Sunshine Ordinance alleged to have been violated; 2) the elected or

appointed City official or City employee intentionally violated that provision of the

Sunshine Ordinance, and 3) as a result of the violation, the complaining party was

irreparably prejudiced or harmed.

2—A D. A court may award costs and reasonable attorneys' fees to the
plaintiff in an action brought pursuant to this section where it is found that a local body
has violated this ordinance. The costs and fees shall be paid by the local body and shall
not become a personal liability of any public officer or employee of the local body.
2)—H E. If the litigation is judged to be frivolous by the court, the defendant
local body may assert its right to be paid reasonable court costs and attorneys’ fees.
—{(&)—Mediation-2.20.277 Mediation

B e I Notwithstanding any other provision of law, any person

whose request to inspect or copy public records has been denied by any local body,
agency or department, may demand immediate mediation of his or her request with the
Executive Director of the Public Ethics Commission, or some mutually agreed person who
agrees to volunteer his or her time, serving as mediator.

e Mediation shall commence no later than 10 days after the

request for mediation is made, unless the mediator determines the deadline to be

impracticable. The local body, agency or department shall designate a representative to





participate in the mediation. Nothing shall prevent the parties from mediating any dispute
by telephone.

3y—TFheC. The mediator shall attempt to resolve the dispute to the mutual
satisfaction of the parties. The mediator's recommendations shall not be binding on any

party. All statements made during mediation shall not be used or considered for any

purpose in any subsequent or related proceeding.






—{(—Limitation Of Actions-2.20.278  Limitation Of Actions

A. Any complaint alleging a violation of the Oakland sunshine Ordinance shall

be filed with the Public Ethics Commission within sixty (60) days after the alleged

violation. Failure to file a complaint within sixty (60) days after the alleged violation shall

result in a dismissal of the complaint.

B.  No person may file a complaint with the Public Ethics Commission alleging
violation of the notice provisions of Section 2.20.080 if he or she attended the meeting or
had actual notice of the item of business at least 72 hours prior to the meeting at which
the action was taken. No person may file a complaint with the Public Ethics Commission
alleging violation of the notice provisions of Section 2.20.070 if he or she attended the
meeting or had actual notice of the item at least 48 hours prior to the meeting at which the

action was taken. No person may file a complaint with the Public Ethics Commission

aleging-the-fallure-to-permit-the-timely-inspection-orcopying-ofcontesting the denial of a

request to inspect or copy a public record unless he or she has requested and

participated in mediation as specified in Section 2.20-276(C).2.20.277.





