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Commission Membership: Andrew Wiener (Chair), Mario Andrews, (Vice-Chair)
Barbara Green-Ajufo, Jonathan Stanley, Alaric Degrafinried,
Alex Paul, Vacancy

Staff Members: Commission Staff:
Daniel Purnell, Executive Director
Tamika Thomas, Executive Assistant
City Attorney Representative:
Alix Rosenthal, Deputy City Attorney

MEETING AGENDA

A. Roll Call And Determination Of Quorum

B. Approval Of Draft Minutes Of The Special Meeting Of February 9, 2009

C. Executive Director And Commission Announcements
D. Open Forum
E. Complaints Attachments for E-1: 1,2, 3, 4

1. A Staff Report And Action To Be Taken On Complaint No. 09-01 (Plazola)

F. A Staff Report And Action To Be Taken Regarding Approval Of The
Commission's Annual Report For 2008

G. A Report And Action To Be Taken From The Office Of The City Clerk Pertaining
To The Development Of A City-wide Records Management System Attach 1, 2

H. An Informational Report From The Office Of The City Attorney Regarding
Recently Adopted Regulations By The Fair Political Practices Commission

(Copies of the agenda material for this item were previously distributed in the agenda package for
the Commission's February 2, 2009, regular meeting. Additional copies will be available at the
meeting or from the Commission's office upon request.)



http://www.oaklandnet.com/government/public_ethics/3-2-09/ITEMB.pdf

http://www.oaklandnet.com/government/public_ethics/3-2-09/ITEME-1.pdf

http://www.oaklandnet.com/government/public_ethics/3-2-09/ITEMF.pdf

http://www.oaklandnet.com/government/public_ethics/3-2-09/ITEMG.pdf

http://www.oaklandnet.com/government/public_ethics/3-2-09/ITEMH.pdf

http://www.oaklandnet.com/government/public_ethics/3-2-09/ItemE-1Attachments0001.pdf

http://www.oaklandnet.com/government/public_ethics/3-2-09/ITEM E-1 Attach 2.pdf

http://www.oaklandnet.com/government/public_ethics/3-2-09/ITEM E-1 attach3.pdf

http://www.oaklandnet.com/government/public_ethics/3-2-09/ITEMGAttach1.pdf

http://www.oaklandnet.com/government/public_ethics/3-2-09/ITEM G Attach 2.pdf

http://www.oaklandnet.com/government/public_ethics/3-2-09/ITEME-1Attach4.pdf
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A Staff Report And Action To Be Taken Regarding Proposed Amendments To
The Oakland Campaign Reform Act From The Commission's Lobbyist
Registration And Campaign Finance Committee Attachment 1

(Copies of the agenda material for this item were previously distributed in the agenda package for
the Commission's February 2, 2009, regular meeting. Additional copies will be available at the
meeting or from the Commission's office upon request.)

J. CLOSED SESSION
The Public Ethics Commission will adjourn to a closed session with respect to:

CONFERENCE WITH LEGAL COUNSEL - EXISTING LITIGTION
Government Code Section 54956.9(a)

OAKPAC, Oakland Metropolitan Chamber Of Commerce et al v. City Of
Oakland, The City Of Oakland Public Ethics Commission; U.S. District
Court, Northern District Of California; Case. No. C06-6366

The Public Ethics Commission will call this item in open session before
adjourning to closed session. The Commission will report out in open session
any final decisions made in closed session prior to adjourning the regular
meeting.

The meeting will adjourn upon the completion of the Commission's business.

You may speak on any item appearing on the agenda; however, you must fill out a
Speaker’s Card and give it to a representative of the Public Ethics Commission. All speakers
will be allotted three minutes or less unless the Chairperson allots additional time.

In compliance with the Americans with Disabilities Act, if you need special assistance to
participate in the meetings of the Public Ethics Commission or its Committees, please contact
the Office of the City Clerk (510) 238-7370. Notification two full business days prior to the
meeting will enable the City of Oakland to make reasonable arrangements to ensure
accessibility.

Should you have questions or concerns regarding this agenda, or wish to review any
agenda-related materials, please contact the Public Ethics Commission at (510) 238-3593 or
visit our webpage at www.oaklandnet.com.

Approved for Distribution Date
Attachment 1
Attachment 2




http://www.oaklandnet.com/government/public_ethics/3-2-09/ITEMI.pdf

http://www.oaklandnet.com/government/public_ethics/3-2-09/ITEMIAttachment1.pdf

http://www.oaklandnet.com/government/public_ethics/3-2-09/3-2-09AgendaAttachment1.pdf

http://www.oaklandnet.com/government/public_ethics/3-2-09/3-2-09AgendaAttachment2.pdf
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FOR FUTURE AGENDA ITEMS
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(TENTATIVE)

ITEM APRIL MAY
Campaign Finance Committee Review Of X X
Limited Public Financing Act
Sunshine Committee Review Of Staff Memo X X
On Potential Issues For 2008-2009
Report On Form 700 Compliance Issues X
Complaint No. 08-13 X
Complaint No. 08-14 X
Complaint No. 08-15 X
Complaint No. 08-17 X
Complaint No. 08-18 X
Complaint No. 08-20 X
Commission 2008 Annual Report X







Public Ethics Commission Pending Complaints

Date |Complaint| Name of Complainant Respondents Date of Issues Status
Received | Number Occurrence
2/9/09 09-02 |David Mix City Council Rules February 5, Sunshine Ordinance
Committee 2009
1/22/09 09-01 |Carlos Plazola Mayor Dellums Dec. 2007 Allegations under Anti- Staff is investigating
June 2008 Nepotism/Cronyism Ordinance; COIl; CC
Jan 29, 2009  |Code of Ethics
12/11/08 08-20 |John Klein Carlos Plazola et al Various 2008  |Allegations under the Oakland Lobbyist |Staff is investigating
Registration Act
11/6/08 08-18 |David Mix Raul Godinez August 2008 Allegations involving Sunshine Ordinance |Staff is investigating
-- Public Records Request
11/6/08 08-17 |David Mix Councilmembers July 2008 Allegations involving Sunshine Ordinance |Staff is investigating
Brunner, Kernighan, -- Public Records Request
Quan, De La Fuente,
Brooks, Reid, Chang
11/6/08 08-16 |David Mix Raul Godinez September Allegations involving Sunshine Ordinance |Staff is investigating
2008 -- Public Records Request
11/6/08 08-15 |David Mix David Chai July 2008 Allegations involving Sunshine Ordinance |Staff is investigating

-- Public Records Request






11/6/08 08-14 |David Mix Mark Morodomi July 2008 Allegations involving Sunshine Ordinance |Staff is investigating
-- Public Records Request
11/6/08 08-13 |David Mix Leroy Giriffin August 2008  |Allegations involving Sunshine Ordinance |Staff is investigating
-- Public Records Request
3/28/08 08-04 |Daniel Vanderpriem Bill Noland, Deborah Ongoing since |Allegations involving production of City  |Commission
Edgerly 12/07 records jurisdiction reserved.
2/26/08 08-02 |Sanjiv Handa \Various members of the |February 26, Allegations involving the Oakland Commission
Oakland City Council 2008 Sunshine Ordinance and Brown Act jurisdiction reserved.
2/20/07 07-03 |Sanjiv Handa Ignacio De La Fuente, [December 19, [Speaker cards not accepted because Commission
Larry Reid, Jane 2006 they were submitted after the 8 p.m. jurisdiction reserved.
Brunner and Jean Quan deadline for turning in cards.
3/18/03 03-02 |David Mix Oakland Museum Dept. [3/11/03 Allegation of Sunshine Ordinance and Commission

Public Records Act violation.

jurisdiction reserved.
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Approved as to Form and Legality

City Attorney

AMENDED
OAKLAND CITY COUNCIL

Ordinance No. 12908 <t M.

Introduced by Council President Ignacio De La Fuente
Amendments Introduced by Council Member Nancy J. Nadel 11/18/08

AN ORDINANCE AMENDING TITLE 9 OF THE CITY OF OAKLAND
MUNICIPAL CODE BY ADDING A NEW CHAPTER, 2.38, ENTITLED
ANTI-NEPOTISM POLICY, TO PREVENT NEPOTISM AND
CRONYISM IN HIRING AND ADMINISTRATION.

WHEREAS, in order to maintain confidence in City government, it is imperative that
| citizens are assured that City employment is free from nepotism, cronyism, patronage, and
favoritism,

WHEREAS, it is imperative that City employment be based on merit, so that citizens are
assured that City employees will be providing the highest quality service to those deserving
citizens,

| WHEREAS, nepotism, cronyism, patronage, and favoritism are demoralizing and
dispiriting to the dedicated, hard-working employees of the City,

WHEREAS, Oakland City Charter section 907 states that “The Mayor or City Council
shall not appoint as an employee or officer, to receive any compensation from the City, any
person who is a relative by blood or marriage within the third degree of the Mayor or anyone or
more of the members of the Council, nor shall the City Administrator or any other appointing
authority appoint to any such position any relative of his or of the Mayor or any member of the
Council within such degree of kinship,”

THE COUNCIL OF THE CITY OF OAKLAND DOES ORDAIN AS FOLLOWS:

Chapter 2.38 is added to the Oakland Municipal Code to read as follows:





BYA Y

2.38. PROHIBITION ON NEPOTISM IN CITY EMPLOYMENT
Section 1. Definitions.
The following definitions apply to this chapter:

“City,” as used in this chapter, means the City of Oakland as a municipal organization,
City officers, City managers and City employees, including all individuals who are employees of
the City Council, Mayor’s Office, City Administrator’s Office, City Attorney and City Auditor’s
Office, as well as all employees of City Agencies and Departments.

“Family Relationship” includes relationship by blood, adoption, marriage, domestic
partnership, foster care and cohabitation, and includes parents, grandparents, great-grandparents,
grandchildren, great-grandchildren, children, foster children, uncles, aunts, nephews, nieces, first
cousins, second cousins, siblings and the spouses or domestic partners of each of these relatives
and cohabitants. This definition includes any relationship that exists by virtue of marriage or
domestic partnership, such as in-law and step relationships, which are covered to the same extent
as blood relationships.

“Consensual Romantic Relationship” means any consensual sexual or romantic
relationship with any City officials, managers and employees who may supervise them, directly
or indirectly, or who may influence the terms and conditions of their employment.

“Cohabitant Relationship” means any relationship where an individual shares a residence
with a City official, manager or employee.

“Cronyism” means participating in any employment decision that may be viewed as a
conflict of interest, such as one involving a close friend, a business partner. and/or professional,
political, or commercial relationship, that would lead to preferential treatment or compromise the
appearance of fairness. ‘

“Official” means all elected officials including all individuals appointed to an elected
office.

“Supervisor” means any City employee who performs supervision.

“Supervision” means authority, direction, control or influence, including being in the
same chain of command and participation in decisions about Terms and Conditions of
Employment of one or more other employees.

“Terms and conditions of employment™ includes but is not limited to hiring, setting and
changing all forms of compensation or remuneration, benefits, payments, hours, shifts, transfers
assignments, working conditions, performance evaluations, promotions, training, retirement,
classification, retention, evaluation, demotion, discipline and all other job-related qualifications,
opportunities and privileges.

b





Section 2. Purpose.

The purpose of this anti-nepotism ordinance is to eliminate actual or perceived conflicts

| of interest, partiality or favoritism in the City workplace due to nepotism and/or cronyism, and to
maintain public confidence in the fairness of the City’s hiring and employment practices as well
as in the competence of City employees. This Ordinance achieves its goals in three ways: (1) by
requiring applicants for City employment to disclose all family relationships, consensual
romantic and cohabitant relationships with existing City officials, managers and employees, after
receiving an offer of employment (2) by requiring disclosure by officials and supervisors of all
existing family and cohabitant relationships, (3) by requiring disclosure by officials and

| supervisors of all existing consensual romantic relationships, and (4) by prohibiting cronyism.

Section 3. Disclosure of Relationships.

A. All individuals who apply for employment with the City of Oakland must disclose all
known family relationships, consensual romantic and cohabitant relationships with existing City
officials, managers and employees. Information concerning cohabitant and consensual romantic
relationships will be treated as confidential and disclosed only on a need-to-know basis. The
City’s anti-nepotism policy will be communicated to all applicants for City employment at the
time of application.

B. All current City officials and supervisors must disclose all known family relationships,
consensual romantic relationships and cohabitant relationships with existing City employees,
managers and officials no later than sixty (60) days from the effective date of this ordinance and
thereafter, on an annual basis. Should new family relationships, consensual romantic
relationships or cohabitant relationships arise, they must be disclosed within sixty (60) days of
their inception to the Director of Personnel. Information concerning cohabitant and romantic
relationships will be treated as confidential and disclosed only on a need-to-know basis.

Section 4. Prohibited Supervisory Relationships

A.  City officials, managers and employees may not supervise City employees with whom
they have a known family relationship, consensual romantic relationship or cohabitant '
relationship.

B. Following receipt of information establishing that a prohibited family relationship,
consensual romantic relationship or cohabitant relationship exists, alternate arrangements will be
made by the Director of Personnel in consultation with the Office of the City Attorney, so that no
City official, manager, or employee performs supervision for and/or influences in any manner
the terms and conditions of employment of any individual with whom that individual has a
family relationship, consensual romantic relationship, or cohabitant relationship.





Section S. Failure to Report Relationships, Including Cohabitant and Romantic
Relationships Involving Supervision.

Any individual Willfully and deliberately fails to disclose her or his known, prohibited
family relationship, consensual romantic relationship or cohabitant relationship with City
officials, managers or employees, shall be eligible for penalties up to and including termination.

Section 6. Prohibition on Participation or Use of Influence in Hiring and in Setting
or Changing Terms and Conditions of Employment

No official, manager or employee may engage in cronyism and/or attempt to influence
the City or any official, manager or employee, to hire, promote, or change the terms and
conditions of employment of any individual with whom that person has a family relationship,
consensual romantic relationship or cohabitant relationship. No official, manager or employee
may delegate such authority to a subordinate in order to participate in such personnel decisions.

Section 7. Enforcement

A. The Director of Personnel shall be responsible for collection of information concerning
family relationships, consensual romantic relationships and cohabitation relationships. Such
information will be preserved for a minimum of five years.

B. The Director of Personnel, in consultation with the City Attorney, shall be responsible for
identifying and implementing alternate arrangements should an official, manager or employee
provide supervision to, directly or indirectly, an individual with whom she or he has a family
relationship, consensual romantic relationship or cohabitant relationship. In the event that a
prohibited relationship exists between the Director of Personnel and any other City official,
manager or employee, the City Administrator, in consultation with the City Attorney, shall make
such alternate arrangements.

C. Any City employee who becomes aware that an official, manager or employee has
attempted to influence the City, its officials, managers or employees, or change the terms and
conditions of employment of any individual with whom that person has a family relationship,
consensual romantic relationship or cohabitant relationship, shall report that attempt to the
Director of Personnel, the City Attorney or the City Auditor.

D. The Director of Personnel shall provide an annual report to the City Council describing
the nature and number of prohibited relationships disclosed, and what actions were taken to
make alternate arrangements.





. Section 8. Severability.

If any part, provision, or clause of this Ordinance or the application thereof to any person
or circumstance, is held to be invalid by a court of competent jurisdiction, all other provisions
and clauses hereof, including the application of such provisions and clauses to other persons or
circumstances, shall not be affected thereby and shall continue in full force and effect. To this
end, the provisions of this Chapter are severable.

IN COUNCIL, OAKLAND, CALIFORNIA, DEC 9 2008

PASSED BY THE FOLLOWING VOTE:

AYES - BROOKS, DPRERRERC CHANG, KERNIGHAN, NADEL, QUAN, REID, and
PRESIDENT DE LA FUENTE - 7

NOES - _&>
ABSENT &~

ABSTENTION - Yyupne? — |

ATTEST:

Simmons
City Clerk and Clerk of the Council
of the City of Oakland, California

I?’%IFOdUCtiOH Date: NOV 182008
DATE OF ATTESTATION: / 9'// /0 f







- CITY OF OAKLAND

CITY ATTORNEY’S OFFICE
LEGAL OPINION

TO: City Council
CC: Mayor Dellums

FROM: John Russo
City Attorney

DATE: February 5, 2009

RE: Applicability of Anti-Nepotism Ordinance No. 12908’s Cronyism Provision to
Mayoral Appointment of City Administrator

INTRODUCTION

A member of the public, Carlos Plazola, has complained that the Mayor’s appointment of
Daniel Lindheim to the positions of Interim Director of the Community and Economic
Development Agency and Acting City Administrator violates the cronyism provision of the
City’s recently adopted Anti-Nepotism Ordinance. As the City of Oakland’s legal officer, the
City Attorney does not usually issue advice or opinions at the request of members of the public.
In this case, however, Councilmember Pat Kernighan has asked this office’s opinion concerning
this complaint and has also represented that another Councilmember would like this Office’s
opinion concerning the complaint. Mr. Plazola’s complaint raises genuine legal questions that
challenge the foundations of the Mayor’s and City Administrator’s authority, are matters of first
impression concerning a recently enacted ordinance, and may result in questions by the City
Council when it considers whether to confirm the Mayor’s appointment of Mr. Lindheim. For
these reasons, the Office has decided to issue its opinion now. :

QUESTION

Does Ordinance 12908 apply to the Mayor’s participation in the appointment of the City
Administrator?

SUMMARY CONCLUSION

No. The Oakland City Charter, Section 500, enacted by the people of Oakland, is the
supreme law of the City. It can be amended only by a vote of the electorate. No enactment by
the City Council, whether by resolution, motion or ordinance can override the Charter’s dictates.
Sections 1 and 6 of Ordinance No. 12908 violate the City Charter as applied to the Mayor’s
appointment of a City Administrator. Accordingly, those sections are void and unenforceable as
applied to the Mayor’s appointment of the City Administrator.
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Because the City Council has plenary authority to consider and confirm the Mayor’s
appointment, Councilmembers are free to exercise their own judgment and consider the
relationship between the Mayor and appointee in making their decisions on his appointment. An
ordinance, however, cannot legally preclude the Mayor from exercising his own Charter

authorized powers and making the appointment.

This opinion is only applicable to the appointment of the City Administrator. This Office
offers no opinion at this time regarding the enforceability of the cronyism sections of Ordinance
12908 in any other employment context.

BACKGROUND

In December 2007, City Administrator Deborah Edgerly appointed Dan Lindheim as
Interim Director of Economic Development. In June 2008, Mayor Ronald V. Dellums appointed
Mr. Lindheim as Acting City Administrator.

On December 9, 2008 the City Council passed Ordinance No. 12908 C.M.S., which
added a new chapter to the Oakland Municipal Code entitled, “Prohibition on Nepotism in City
Employment.” The ordinance includes a new prohibition on “cronyism.”

On January 22, 2009, Oakland resident Carlos Plazola wrote a letter to the City
Attorney’s Office complaining that the Mayor’s earlier appointment of Mr. Lindheim to. the two
positions violated Ordinance No. 12908. It states:

Complaint: Acts of cronyism, by Mayor Dellums, by appointing an
unqualified person, Dan Lindheim, as Interim City Administrator and
Interim Director of Economic Development based on a 25-year
relationship, irrespective of Mr. Lindheim being unqualified for both

positions.

On January 29, 2009, the Mayor appointed Mr. Lindheim as the City Administrator.
ANALYSIS
THE APPOINTMENTS OCCURRED BEFORE THE PASSAGE OF ORDINANCE 12908

The two appointments complained of by Mr. Plazola occurred before the passage of
Ordinance 12908. Nothing in Ordinance 12908 specifies that it was to be effective
retrospectively. Without such specific language, it is presumed to not apply retrospectively.
Brenton v. Metabolife Intern., Inc., 116 Cal.App.4th 679, 688 (2004). There is no basis here to
depart from this rule. Accordingly, Ordinance 12908 cannot apply to the Mayor’s appointment
of Mr. Lindheim to the positions of Interim Director of Economic Development and Acting City

Administrator.

ORDINANCE 12908 AS APPLIED TO THE MAYOR’S APPOINTMENT OF A CITY
ADMINISTRATOR VIOLATES THE CITY CHARTER

While the complaint is moot on its face, on January 29, 2009, the Mayor announced his

decision to appoint Mr. Lindheim as the City Administrator pending City Council confirmation.
Since Mr. Plazola’s complaint raises issues of public controversy that can be raised again — now
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regarding Mr. Lindheim’s appointment as the City Administrator -- we choose to address the
substance of the technically moot complaint.

Article V and IX of the City Charter

The City Charter is the City’s constitution; it is the supreme law of the City with respect
to municipal affairs. California Constitution Article XI sections 3(a) and 5(a) provide: “The
provisions of a charter are the law of the State and have the force and effect of legislative
enactments.” “City charters adopted pursuant to this Constitution shall supersede any existing
charter, and with respect to municipal affairs shall supersede all laws inconsistent therewith.”
City Charter provisions are controlling in the absence of preemptory state law. United Public
Employees v. City and County of San Francisco, 190 Cal.App.3d 419, 422 (1987).

A City Council ordinance "can no more change or limit the effect of a charter than a statute
can modify or supersede a provision of the State Constitution." Hubbard v. City of San Diego, 55
Cal.App.3d 380, 392 (1976). Ordinances must be consistent with the City Charter; otherwise they

" are void. Skaggs v. City of Los Angeles, 43 Cal.2d 497, 501 (1954); Howard Jarvis Taxpayer's

Assn. v. City of Roseville, 106 Cal.App.4tll 1178, 1186 (2003). In order to change a City Charter,
the people of the City must vote to change it. (California Constitution Article XI sections 3(a).)

Article V, Section 500 of the City Charter specifies the required qualifications and
method of appointment of the City Administrator. Charter Section 500 grants the Mayor the
exclusive authority to appoint the City Administrator subject to City Council confirmation.
Charter Section 500 specifies the qualifications of the City Administrator. He shall be “a person
of demonstrated administrative ability.” He shall have “experience in a responsible, important
executive capacity.” He cannot be a member of the City Council or have been a Councilmember
one year previous to the appointment. The Mayor shall choose him “solely on the basis of his
executive and administrative qualifications.”

ARTICLE V

Section 500. Appointment. The Mayor shall appoint a City Administrator,
subject to the confirmation by the City Council, who shall be the chief
administrative officer of the City. He shall be a person of demonstrated
administrative ability with experience in a responsible, important executive
capacity and shall be chosen by the Mayor solely on the basis of his executive
and administrative qualifications. No member of the Council shall, during the
term for which he is elected or appointed, or for one year thereafter, be chosen
as City Administrator. (Emphasis added.)

The City Charter specifies when issues such as nepotism may bar the Mayor from making
an appointment of a City Administrator. Such bar is limited to relatives within the third degree

of the Mayor. (City Charter Section 907.)

Section 907. Nepotism. The Mayor or City Council shall not appoint as an
employee or officer, to receive any compensation from the City, any person
who is a relative by blood or marriage within the third degree of the Mayor or
anyone or more of the members of the Council, nor shall the City Administrator
or any other appointing authority appoint to any such position any relative of his
or of the Mayor or any member of the Council within such degree of kinship.

546792-2 3






Ordinance No. 12908

The cronyism sections of Ordinance No. 12908 go beyond the anti-nepotism prohibitions
in the City Charter. That is not, in itself, a Charter conflict; however, to the extent that the
cronyism sections purport to intrude upon the Mayor’s Charter granted right to appoint a City
Administrator, those sections are inconsistent with the Carter and are not legally enforceable.
The cronyism provision, if enforced, would prohibit the Mayor from choosing a City
Administrator in the manner not specified by the Charter. The Charter must take precendence
over a mere ordinance when the two are in conflict.

Section 6. Prohibition on Participation or Use of Influence in Hiring and
in Setting or Changing Terms and Conditions of Employment

No official, manager or employee may engage in cronyism and/or attempt
to influence the City or any official, manager or employee, to hire, promote, or
change the terms and conditions of employment of any individual with whom
that person has a family relationship, consensual romantic relationship or
cohabitant relationship. No official, manager or employee may delegate such
authority to a subordinate in order to participate in such personnel decisions.
(Ordinance No. 12908, emphasis added.)

The definition of cronyism starts with a subjective test. =~ The definition prohibits
participating in an employment decision that may be “viewed” as a conflict of interest that would
compromise the “appearance” of fairness.

“(Cronyism’ means participating in any employment decision that may be
viewed as a conflict of interest, such as one involving a close friend, a business
partner, and/or professional, political, or commercial relationship, that would
lead to preferential treatment or compromise the appearance of fairness.”
(Ordinance No. 12908, section 1, emphasis added.)

The ordinance gives illustrative examples of decisions that may be “viewed as a conflict
of interest: decisions involving a “close friend, a business partner, and/or professional, political,
or commercial relationship.” (Ordinance No. 12908, section 1.)

While there is some overlap between the City Charter and the ordinance, the ordinance
limits the Mayor’s power to appoint the City Administrator. For example, even if the Mayor
complies with the mandates of the Charter and chooses a candidate “solely on the basis of his
executive and administrative qualifications” and the appointee is “of demonstrated administrative
ability with experience in a responsible, important executive capacity,” Ordinance No. 12908
would prohibit a Mayoral appointment based on whether the appointment appears to involve a
conflict of interest of the type set out in the ordinance. This imposes restrictions beyond those

in the City Charter.

Because Ordinance No. 12908 inhibits the exercise of the Mayor’s Charter granted
appointment powers, the ordinance violates the City Charter as applied to the Mayor’s
appointment of a City Administrator. Accordingly, Section 1 and 6 of Ordinance No. 12908 are
void and unenforceable as applied to the Mayor’s appointment of a City Administrator.
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CONCLUSION

The two appointments complained of by Mr. Plazola occurred before the passage of
Ordinance 12908. Accordingly, Ordinance 12908 cannot apply to the Mayor’s appointment of
Mr. Lindheim to the positions of Interim Director of Economic Development and Acting City

Administrator.

The City Charter grants the Mayor the sole power and responsibility to appoint the City
Administrator.  The City Council is not deprived of a role in the process of hiring a City
Administrator. The Charter gives the Council the specific power to confirm or reject the
Mayor’s appointment. The Mayor proposes and the Council disposes. That is the process the
people of Oakland have established in our City’s Charter.

Councilmembers may decide whether or not to confirm the Mayor’s appointee for a
variety of reasons. Those reasons may properly include the types of issues and concerns which
undergird the cronyism sections of the Anti-Nepotism Ordinance. The City Charter was enacted
by the people of Oakland and is the supreme law of the City. It can be amended only by a vote
of the people. No enactment by the City Council, whether by resolution, motion or ordinance

can override the Charter’s dictates.

Very truly yours,

JOHN A. RUSSO
City Attorney

Attorney Assigned:
Mark T. Morodomi
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Records Management Committee
City Wide Records Management Program

ID Task Name Duration Start Finish Predecessors [Aug 3, '08 [Aug 10, '08 [Au |
a ‘ slsim[TIw[T[F[sIsImMITIwW[T[F[S|S

1 Initiate the Development of the City Wide Records Program 523 days Mon 8/4/08 Wed 8/4/10 —

2 Initial Assessment 112 days Mon 8/4/08 Tue 1/6/09 —

3 E Records Assessment 45 days Mon 8/4/08 Wed 11/5/08 ‘ 8/4

4 E Questionnaire 30 days Wed 11/26/08 Tue 1/6/09

5 Executive Buy-In 30 days Wed 1/14/09 Tue 2/24/09

6 E Complete Agency Records Management Policy Statement 30 days Wed 1/14/09 Tue 2/24/09 4

7 Records Retention Schedule 90 days Thu 11/6/08 Wed 3/11/09

8 Review the current records retention schedule and correct any deficien 90 days Thu 11/6/08 Wed 3/11/09 3

9 E = Initiate the Development of a City Wide File Plan 240 days Wed 10/1/08 Tue 9/1/09

10 E@ Identify Vital Records for each Agency 120 days Wed 10/1/08 Tue 3/17/09

11 E Identify Records of Historical Significance 120 days Wed 10/1/08 Tue 3/17/09

12 E@ Update Records Retention Schedule for the City 120 days Wed 3/18/09 Tue 9/1/09 11

13 E Develop a City Wide File Plan 120 days Wed 3/18/09 Tue 9/1/09 11

14 Develop training curriculum 105 days Wed 10/1/08 Tue 2/24/09

15 E Develop training materials 60 days Wed 10/1/08 Tue 12/23/08

16 E Committee review of training cirruculum 60 days Wed 12/3/08 Tue 2/24/09

17 Submit City Wide Records Management Plan to City Council 21 days Thu 3/12/09 Thu 4/9/09

18 E Prepare for submission to City Council 21 days Thu 3/12/09 Thu 4/9/09 3

19 Development of Agency Policy and Procedures 194 days Mon 10/27/08 Thu 7/23/09

20 {_f.r,} Develop Templates for RMC 14 days Mon 10/27/08 Thu 11/13/08

21 @ Development of Records Disposition Procedures 21 days Mon 10/27/08 Mon 11/24/08

22 Agency submission of policy and procedures 180 days Fri 11/14/08 Thu 7/23/09 20

23 Disposition of Records 210 days Mon 10/27/08 Fri 8/14/09

24 E Agency review all records for disposition 60 days Mon 10/27/08 Fri 1/16/09

25 E Agency submit all records for disposition 60 days Mon 1/19/09 Fri 4/10/09 24

26 Initiate Disposition Process to Remove Records that have met the rete 90 days Mon 4/13/09 Fri 8/14/09 25

27 Storage of Records 240 days Thu 12/25/08 Wed 11/25/09

28 E Identify all storage location of physical records 120 days Thu 12/25/08 Wed 6/10/09

29 E Identify all storage locations of electronic records 120 days Thu 12/25/08 Wed 6/10/09

30 Tranfer of all records to appropriate storage location 120 days Thu 6/11/09 Wed 11/25/09 28

31 Electronically Stored Information Review 373 days Mon 10/27/08 Wed 3/31/10

32 Committee review of all electronic recordkeeping systems 45 days Mon 10/27/08 Fri 12/26/08

33 Collaborate with DIT to establish criteion for electronically stored inforn 90 days Mon 10/27/08 Fri 2/27/09

34 Work with DIT to data map all electronically stored information systems 90 days Thu 11/26/09 Wed 3/31/10 30

35 Develop records audit process 90 days Mon 10/27/08 Fri 2/27/09

36 Audit review by Committee members 60 days Mon 10/27/08 Fri 1/16/09

37 Committee buy-in of audit process 60 days Mon 10/27/08 Fri 1/16/09

38 Develop Business Continuity and Disaster Recovery Plan for Records 90 days Mon 10/27/08 Fri 2/27/09

39 Business Continuity/Disaster Recovery Strategy 433 days Mon 10/27/08 Wed 6/23/10

Project: Records Change Process Sch : ﬁ .
Date: Wed 2/11/09 Split AR AR R KRR R RR RN Summary External Milestone ‘

Progress I Project Summary ﬁ Deadline @

Page 1






Records Management Committee

City Wide Records Management Program

ID ‘Task Name Duration Start Finish Predecessors [Aug 3,08 [Aug 10, '08 [Au
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40 Collaboration with Risk Management 60 days Mon 10/27/08 Fri 1/16/09

41 Develop BC/DR Plan for the City 60 days Thu 4/1/10 Wed 6/23/10 34

42 Develop City Wide Records Manual 380 days Thu 2/19/09 Wed 8/4/10

43 E Create audit process for agency review of records management practic 30 days Thu 2/19/09 Wed 4/1/09 3

44 E Committee review of audit process 30 days Thu 2/19/09 Wed 4/1/09

45 E Committee buy-in of audit process 90 days Thu 4/1/10 Wed 8/4/10 34

46 Public Records 90 days Thu 4/1/10 Wed 8/4/10

47 Review of de-centralized vs. centralized processing of requests for puk 90 days Thu 4/1/10 Wed 8/4/10 34

Project: Records Change Process Sch
Date: Wed 2/11/09

Split Summary
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Commission Membership: Andrew Wiener (Chair), Mario Andrews, (Vice-Chair)
Barbara Green-Ajufo, Jonathan Stanley, Alaric Degrafinried,
Alex Paul, Vacancy

Staff Members: Commission Staff:
Daniel Purnell, Executive Director
Tamika Thomas, Executive Assistant
City Attorney Representative:
Alix Rosenthal, Deputy City Attorney

MINUTES OF MEETING

A. Roll Call And Determination Of Quorum
The meeting was called to order at 6:37 p.m.

Members present: Wiener, Degrafinried, Green-Ajufo, Paul
Members excused: Andrews, Stanley

B. Approval Of Draft Minutes Of The Regular Meeting Of January 5, 2009

The Commission moved, seconded and approved by consensus a motion to
approve the minutes of the January 5, 2009, regular meeting. (Ayes: Wiener,
Degrafinried, Green-Ajufo; Abstain: Paul)

C. Executive Director And Commission Announcements

The executive director announced that he has been providing Brown Act and
Roberts Rules of Order training to a number of Oakland boards and
commissions.

He participated in a panel presentation on the subject of local campaign finance
reform sponsored by the Alameda League of Women Voters and will be serving
on an advisory board for the California Ethics Project, a program to promote local
ethics sponsored by the City Clerks Association of California.

Commission Chair Andrew Wiener announced that Alex Paul has agreed to
serve on the Commission's Sunshine Committee (Membership: Andrews, Green-
Ajufo and Paul), and that Alaric Degrafinried has agreed to serve on the
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Commission's Lobbyist Registration and Campaign Finance Committee
(Membership: Degrafinried, Stanley, Vacancy)

D. Open Forum

There was one speaker: Sanjiv Handa

E. Complaints

1.

A Staff Report And Action To Be Taken On Complaint No. 08-11 (Mix)

The Commission moved, seconded and adopted a motion to dismiss
Complaint No. 08-11 on grounds that the Commission has no jurisdiction
to determine the issues raised in the complaint. The Commission directed
staff to report back at a later meeting on the issue of local regulation of
campaign signs for further study and consideration. (Ayes: All)

A Staff Report And Action To Be Taken On Complaint No. 08-12 (PEC)

The Commission moved, seconded and failed to adopt a motion to take no
action with respect to allegations of lobbying activity by unpaid officers and
directors of the Oakland Builders Alliance at a meeting of members of the
City Council's CED Committee on September 12, 2008 on grounds that
the Lobbyist Registration Act provided insufficient notice whether such
officers and directors are required to register as lobbyists. (Ayes: Paul,
Wiener; Noes: Degrafinried; Abstain: Green-Ajufo)

The Commission moved, seconded and adopted a motion simply to take
no action with respect to allegations of lobbying activity by unpaid officers
and directors of the Oakland Builders Alliance at a meeting of members of
the City Council's CED Committee on September 12, 2008. (Aye:
Degrafinried, Green-Ajufo, Wiener; Noes: Paul)

There were five speakers: David Mix; James Sutton; John Klein; Sanjiv
Handa; Carlos Plazola
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3. A Staff Report And Action To Be Taken On Complaint No. 08-16 (Mix)

The Commission moved, seconded and adopted a motion to retain
jurisdiction over Complaint No. 08-16 and to consolidate its further
consideration with other complaints filed by David Mix involving the Public
Works Agency. (Ayes: All)

There were two speakers: David Mix; Sanjiv Handa
4, A Staff Report And Action To Be Taken On Complaint No. 08-19 (Mix)

The Commission moved, seconded and adopted a motion to dismiss
Complaint No. 08-19 on grounds there is no legal or factual basis
supporting the allegations that the City Council 1) violated the Brown Act
or Sunshine Ordinance in agendizing and taking action in closed session
on November 18, 2008, to initiate litigation pertaining to Proposition 8, and
2) violated its Code of Conduct/Code of Ethics in connection with that
action. (Ayes: All)

There were two speakers: David Mix; Sanjiv Handa
F. A Staff Report And Action To Be Taken Regarding The Office Of The City
Attorney's Objection To The Commission's Proposed Amendments To O.M.C.
Section 2.24.090 (Legal Assistance For The Public Ethics Commission)
The Commission approved by consensus the agreed-upon language contained
in the staff report pertaining to the retention of legal counsel in the event of a
conflict by the City Attorney (O.M.C. Section 2.24.090).

There was one speaker: Sanjiv Handa

G. An Informational Report From The Office Of The City Attorney Regarding
Recently Adopted Regulations By The Fair Political Practices Commission

The Commission directed staff to agendize the presentation on Item G for the
Commission's March 2, 2009, meeting.

There were no public speakers on this item.
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H. A Staff Report And Action To Be Taken Regarding Proposed Amendments To
The Oakland Campaign Reform Act From The Commission's Lobbyist
Registration And Campaign Finance Committee

The Commission directed staff to agendize the presentation on Item H for the
Commission's March 2, 2009, meeting.

There were no public speakers on this item.

The meeting adjourned at 10:20 p.m.






Approved as to Form and Legality™

City Attorney
City of Oakland
Public Ethics Commission
March 2, 2009
In the Matter of )
) Complaint No. 09-01
)

Carlos Plazola filed Complaint No. 09-01 on January 22, 2009.
l. SUMMARY OF COMPLAINT

Mr. Plazola filed Complaint No. 09-01 alleging that Oakland Mayor Ronald
Dellums violated Oakland's "Anti-Nepotism And Cronyism" Ordinance by appointing
long-time aide Dan Lindheim as Interim Director of Economic Development and Acting
City Administrator. Mr. Plazola also alleges these actions implicate Oakland's Conflict
of Interest regulations and the City Council's Rules of Procedure/Code Of Ethics.
Attachment 1.

I. BACKGROUND

In December, 2007, Mayor Dellums appointed Mr. Lindheim as interim director of
Oakland's Economic And Community Development Agency. In June, 2008, Mr.
Lindheim was appointed acting City Administrator following the departure of Deborah
Edgerly. Mr. Dellums appointed Mr. Lindheim as the "permanent" City Administrator on
January 29, 2009.

On July 10, 2008, City Councilmember Ignacio De La Fuente introduced an
ordinance requiring disclosure of all known family, cohabitation and "consensual
romantic” relationships among City employees and their supervisors, and a prohibition
on the hiring or supervision of persons based on such relationships. The proposal was
heard several times before the City Council's Finance And Management Committee.

When the proposal came before the City Council in November, 2008, City
Councilmember Nancy Nadel initially proposed, and the City Council ultimately adopted,
additional language to prohibit acts of "cronyism", defined as: "participating in any
employment decision that may be viewed as a conflict of interest, such as one involving
a close friendship, a business partner, and/or professional, political or commercial
relationship, that would lead to preferential treatment or compromise the appearance of
fairness.”

As finally adopted by the City Council on December 9, 2008, the ordinance:





» requires all individuals applying for City employment -- and all City
officials and supervisors -- to disclose all known "family relationships,
consensual romantic and cohabitant relationships" with City employees

» prohibits City employees and officials to supervise persons with whom
they have a known family relationship, consensual romantic relationship
or cohabitant relationship

» provides penalties up to and including termination for any individual who
“willfully and deliberately"” fails to disclose his or her known regulated
relationships

» prohibits City officials and employees from engaging in cronyism and/or
attempting to influence employment decisions based on a regulated
relationship

» directs that any City employee who becomes aware that a City employee
or official has attempted to make employment decisions based on
regulated relationships "or who has otherwise engaged in acts of
cronyism" shall report such instances to the Director of Personnel, the
City Attorney or the City Auditor. Attachment 2.

1. ANALYSIS
A. Commission Jurisdiction And The Anti-Nepotism Ordinance

City Charter Section 202(b)(5) provides that "[t]he City Council shall by
ordinance prescribe the function, duties, powers, jurisdiction and terms of the members
of the Commission. . ." There is nothing in the Commission's own enabling ordinance
(O.M.C. Chapter 2.24) or in the City's "Anti-Nepotism And Cronyism" Ordinance that
expressly confers jurisdiction or authority upon the Commission to investigate or
determine alleged violations under the ordinance.! The ordinance itself is somewhat
vague in its "Enforcement” section on which office or officer of the City shall investigate
or determine violations of its provisions:

» Section 7(A) provides that the Director of Personnel "shall be responsible
for collection of information concerning family relationships, consensual
romantic relationships and cohabitation relationships."”

» Section 7(B) provides that the Director of Personnel, in consultation with
the City Attorney, shall be responsible for identifying and implementing

! Several members of the public addressing the City Council during consideration of the ordinance
suggested that "some role" be created for the Commission in the legislation, specifically that the
Executive Director be notified of potential violations. The City Council took no action to incorporate such
provisions into the ordinance.





alternative arrangements” should family, consensual romantic or
cohabitant relationships exist.

» Section 7(C) provides that any City employee who becomes aware that an
official, manager or employee has attempted to influence the City its
officials, managers or employees, or change the terms and conditions of
employment based on family, consensual romantic or cohabitant
relationships "shall report that attempt to the Director of Personnel, the
City Attorney or the City Auditor."

» Section 7(D) provides that the Director of Personnel shall provide an
annual report to the City Council describing the "nature and number of
prohibited relationships disclosed, and what actions were taken to make
alternative arrangements."

None of the above enforcement provisions mention any process for the investigation,
determination or remedies pertaining to allegations of "cronyism." There is certainly
nothing indicating the City Council's intention that the Commission be authorized to
perform these functions even after being encouraged to do so. In the absence of any
express delegation of authority, the Commission is not able to determine violations
under the Anti-Nepotism Ordinance.

B. Allegations Under The City Council's Code of Ethics

In January, 2005, the Oakland City Council adopted its most recent
version of its Rules of Procedure. Contained in the City Council's Rules of Procedure is
the City Council's "Code of Conduct." > The Code of Conduct provides twelve
standards of ethical conduct to be observed by members of the City Council. Nothing in
the Rules of Procedure or, more specifically, the Code of Ethics, indicates any intent
that these rules should apply to any other official or employee in the City. Thus even if
the appointment of Mr. Lindheim by Mayor Dellums implicated one of the twelve broad
standards for ethical behavior, there is no basis to conclude these standards have
applicability to anyone other than members of the City Council.

C. Allegations Under The City's Conflict Of Interest Regulations

O.M.C. Section 2.24.020(c) provides that it shall be the function and duty
of the Commission to "[o]versee compliance with conflict of interest regulations as they
pertain to city elected officials, officers, employees, and members of boards and
commissions.” Historically, the Commission has applied this language to consider
complaints under O.M.C. Chapter 3.6, which sets forth Oakland's "Conflict of Interest
Code." O.M.C. Chapter 3.6 expressly incorporates Title 2 of the Fair Political Practices
Commission's financial conflict of interest regulations, Section 18700 et seq. The

% The current Code of Conduct has previously been designated as the City Council's "Code of Ethics" in
prior versions of the City Council's Rules of Procedure. The current "Code of Conduct" also refers to itself
as the "Code of Ethics" in Paragraph 12.





Commission has always been, however, without express authority to determine
violations of these regulations and has historically either dismissed and/or referred to
the FPPC complaints arising under these provisions.

Mr. Plazola argues that the Commission may have jurisdiction over the
allegations raised under the Anti-Nepotism Ordinance under Section 2.24.020(c)
because the definition of "cronyism" means "participating in any employment decision
that may be viewed as a conflict of interest, such as one involving a close friendship,
a business partner, and/or professional, political or commercial relationship, that would
lead to preferential treatment or compromise the appearance of fairness." (Emphasis
added.) He further cites City Charter Section 202(a) which makes the Commission
responsible for:

". . .responding to issues with regard to compliance by the City of Oakland, its
elected officials, officers, employees, boards and commission with regard to
compliance with City regulations and policies intended to assure fairness,
openness, honesty and integrity in City government including, Oakland's
Campaign Financing Reform Ordinance, conflict of interest code, code of ethics
and any ordinance intended to supplement the Brown Act, and to make
recommendations to the City Council on matters relating thereto. . . "

The broad authority under Charter Section 202(a) must be read in concert
with the more specific provisions of Charter Section 202(b)(5) which, as cited above,
provides that "[tlhe City Council shall by ordinance prescribe the function, duties,
powers, jurisdiction and terms of the members of the Commission..." Under Charter
Section 202(b)(5), the City Council has authorized specific powers of investigation and
enforcement to the Commission under the Sunshine Ordinance, the Oakland Campaign
Finance Act, the Lobbyist Registration Act, and other laws. Furthermore, the definition
of cronyism, while describing itself as a "conflict of interest”, is more about avoiding the
ills of "preferential treatment" and "compromising the appearance of fairness.”" These
broad and worthwhile concepts are nevertheless distinct from what is commonly
understood to represent a "conflict of interest” under the City's financial conflict of
interest "code." Thus it is difficult to conclude that the Commission's authority to
oversee compliance with the City's conflict of interest code means that the Commission
may adjudicate what constitutes "cronyism" under the Anti-Nepotism Ordinance.?

D. Conflict With The City Charter

On February 5, 2009, the Office of the City Attorney issued a written
opinion pertaining to Mr. Plazola's complaint. Attachment 3. In summary, the City
Attorney concluded that the "anti-cronyism" provisions conflict with City Charter Section
500, which governs the Mayor's appointment of the City Administrator. The City

% The foregoing does not mean, in its advisory legislative capacity, the Commission could not make
recommendations to the City Council regarding provisions in the Anti-Nepotism Ordinance. Indeed, there
are a number of issues and omissions contained within the Anti-Nepotism Ordinance that the
Commission may wish to address legislatively at a later date.





Attorney observes that the ordinance imposes additional restrictions on the Mayor's
power of appointment that conflict with the City Charter's provisions, thus rendering the
anti-cronyism restrictions "void and unenforceable" as it applies to the appointment of
the City Administrator. Thus even if the Commission were vested with the authority to
determine whether the "anti-cronyism" provisions were violated, the City Attorney has
advised that these provisions are "void and unenforceable" as to the facts Mr. Plazola
alleges.

E. Additional Allegations Dated February 5, 2009

Following the apparent receipt by Mr. Plazola of the City Attorney's written
opinion on February 5, 2009, Mr. Plazola sent Commission staff an email amending his
complaint. Attachment 4. Mr. Plazola seeks to amend his complaint to include 1) the
January 29, 2009, appointment of Mr. Lindheim as allegedly violating the anti-nepotism
provisions (the City Attorney had raised the issue that the actions of the Mayor to
appoint Mr. Lindheim in an interim capacity had occurred before the ordinance was
adopted and there is no provision in that law to operate retroactively), and 2) allegations
that the January 29, 2009, appointment, in addition to violating the anti-cronyism
provisions, also violates City Charter Section 500 on its face.

City Charter Section 500 states in its entirety:

Section 500. Appointment. The Mayor shall appoint a City
Administrator, subject to the confirmation by the City Council, who shall be
the chief administrative officer of the City. He shall be a person of
demonstrated administrative ability with experience in a responsible,
important executive capacity and shall be chosen by the Mayor solely on
the basis of his executive and administrative qualifications. No member of
the Council shall, during the term for which he is elected or appointed, or
for one year thereafter, be chosen as City Administrator.

Mr. Plazola contends that prior to the appointment of Mr. Lindheim, Mayor
Dellums issued a job announcement "detailing the minimum job qualifications: Twelve
(12) to fifteen (15) years of senior level executive management experience preferably in
a large sophisticated diverse urban governmental organization.”" He alleges that the
Mayor "appointed someone with less only 7 months experience (sic)". Mr. Plazola
argues the appointment creates a "conflict of interest where the mayor made a decision
that was in conflict with his responsibility to the residents of Oakland based on the
requirements in the Charter, because of his pre-existing relationship to Mr. Lindheim."*

With his latest amendment, Mr. Plazola seeks to label the question of
whether a Mayoral appointee meets broadly stated job criteria into a "conflict of interest
matter subject to the Commission's jurisdiction and authority. As stated above, the

* Commission staff reaches no conclusion whether Mr. Lindheim meets the sole Charter requirement of
having "demonstrated administrative ability with experience in a responsible, important executive
capacity" or whether his background meets the published job qualifications.





mere labeling of an issue as a "conflict of interest" does not necessarily make it so.
There is no authority whatsoever that confers upon the Commission the jurisdiction to
determine whether the Mayor's appointment of the City Administrator meets the criteria
set forth in City Charter Section 500. The City Charter instead provides judicial
remedies for alleged violations of its provisions that Mr. Plazola is free to pursue.

V. STAFF RECOMMENDATION

Commission staff recommends that the Commission dismiss Complaint No. 09-
01 on grounds that 1) Oakland's Anti-Nepotism Ordinance confers upon the
Commission no jurisdiction or authority to determine alleged violations of its provisions;
2) there is no apparent basis in fact or law that Mayor Dellums violated the City
Council's Code of Ethics; 3) the definition of "cronyism" does not constitute a "conflict of
interest” subject to Oakland's financial conflict of interest code; 4) the "anti-cronyism"
provisions are "void and unenforceable" as to the Mayor's appointment of the City
Administrator; and 5) the Commission has no jurisdiction to determine violations of City
Charter Section 500.

Respectfully submitted,

Daniel D. Purnell
Executive Director

*ok

City Attorney approval as to form and legality relates specifically to the legal issues raised in the staff
report. The City Attorney's approval is not an endorsement of any policy issues expressed or of the
conclusions reached by staff on the merits of the underlying complaint.






February 5, 2009

Mr. Dan Purnell

Executive Director of the Public Ethics Commission
1 Frank Ogawa Plaza

Oakland, CA 94612

Dear Mr. Purnell,
| hereby amend my complaint submitted to you on 1/22/09 based on the following new facts:

1. Mayor Dellums did, indeed, appoint Mr. Lindheim as City Administrator, therefore |
amend my complaint based on this fact.

2. The recent City Attorney’s clarification of the relationship between the City Charter and
the Cronyism Ordinance (see attached).

| hereby amend my complaint as follows:

Complaint: The appointment of Dan Lindheim as City Administrator by Mayor Dellums is a
conflict of interest that is a violation of the Article V, Section 500 of the Oakland City Charter,
which states: “The Mayor shall appoint a City Administrator, subject to the confirmation by the
City Council, who shall be the chief administrative officer of the City. He shall be a person of
demonstrated administrative ability with experience in a responsible, important executive
capacity and shall be chosen by the Mayor solely on the basis of his executive and
administrative qualifications.”

Facts: The Mayor issued a job announcement with the following language detailing the
minimum job qualifications: “Twelve (12) to fifteen (15) years of senior level executive
management experience preferably in a large sophisticated diverse urban governmental
organization.”

Every applicant who read this job announcement was informed, through this announcement,
that in order for them to even apply they needed 12 to 15 years of senior level management
experience. It is likely that this announcement was read by some individuals who had only five
years of experience. Perhaps it was read by some who had 10 years experience. It is likely that
many people did not apply because they did not meet this minimum requirement.

The Charter states that the Mayor must appoint the administrator solely on the basis of his
executive and administrative qualifications (emphasis added). That the mayor informed all
interested applicants (though the job announcement) that his perspective of being qualified





meant a minimum 12 to 15 years of senior level executive management experience, and yet he
appointed someone with less only 7 months experience, shows that he did not base his
decision “solely on the basis of his executive and administrative qualifications”, and his decision
was therefore based on something else, creating a conflict of interest where the mayor made
a decision that was in conflict with his responsibility to the residents of Oakland based on the
requirements in the Charter, because of his pre-existing relationship to Mr. Lindheim.

The Public Ethics Commission is tasked with the responsibility of investigated matters of conflict
of interest in the city.

Our assessment of the by-laws of Public Ethics Commission, Section 7, Number 3 gives
jurisdiction to the Public Ethics Commission to oversee compliance with conflict of interest
regulations.

Additionally, the mission statement of the Public Ethics Commission directs the Commission to
ensure that city officials understand their obligations with respect to state and local laws that
are intended to assure fairness, openness, honesty and integrity in government (#3).

Section 7, number 10 empowers the public ethics commission to make recommendations to
city council regarding the adoption of additional penalty provisions for violation of local
ordinances and local regulations related to conflicts of interest.

| request that the Public Ethics Commission consider the implications of the mayor’s decision to
base his decision on something other than solely the qualifications of the applicant and what
this means for other future appointments, and to consider actions to remedy this decision.

Carlos Plazola

Oakland Resident
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One Frank Ogawa Plaza, 4™ Floor, Oakland, CA 94612

(510) 238-3593

Fax: (510) 238-3315

TO: Public Ethics Commission
FROM: Daniel Purnell
DATE: March 2, 2009
RE: A Staff Report And Action To Be Taken Regarding Approval Of

The Commission's 2008 Annual Report

Attached is a draft of the Commission's 2008 Annual Report. Upon Commission approval,
Commission staff will circulate the report to members of the City Council, news media and
other stakeholder groups, as well as post a copy to the Commission's website.

Commission staff recommends that the Commission approve the attached draft subject to
any additional modifications that the Commission may choose to make.

Respectfully submitted,

Daniel D. Purnell
Executive Director





THE OAKLAND PUBLIC ETHICS COMMISSION
2008 ANNUAL REPORT

Composition

In November, 1996, the citizens of Oakland added Section 202 to the City Charter
to establish the Oakland Public Ethics Commission. The Commission was created
with the goal of ensuring "fairness, openness, honesty and integrity" in city
government.

Membership on the Commission consists of seven Oakland residents. Three
members are appointed by the Mayor and confirmed by the City Council. Four
members are recruited and selected by the Commission itself. Each
Commissioner may serve no more than one consecutive three-year term.

Jurisdiction And Duties

Oakland law requires the Commission to oversee compliance with Oakland's
Campaign Reform Act (OCRA), conflict of interest code, code of ethics, Sunshine
Ordinance, the Limited Public Financing Act, the Lobbyist Registration Act and
Oakland's False Endorsement In Campaign Literature Act. Some of these
ordinances grant the Commission specific powers of administration and
enforcement. The citizens of Oakland have also entrusted the Commission with
the authority to set the salaries for the Oakland City Council and to adjust those
salaries up to five percent annually.

The Commission is authorized to conduct investigations, audits and public

hearings, issue subpoenas, and impose fines and penalties to assist with its
compliance responsibilities.

Organization, Staffing And Budget

The Commission currently maintains two standing committees: The Sunshine
Committee, which deals with policy issues arising from the Oakland Sunshine
Ordinance; and the Lobbyist Registration and Campaign Finance Committee,
which devotes its time to matters involving Oakland's Lobbyist Registration Act and
the Oakland Campaign Reform Act (OCRA). Both of these committees meet on an
"as needed" basis.

The Commission is staffed by an Executive Director and Executive Assistant.
Commission offices are located on the Fourth Floor of City Hall, One Frank Ogawa





Plaza, Oakland, CA, 94612. A website for the Commission can be accessed from
www.oaklandnet.com. The Commission meets on the first Monday of every month
at 6:30 p.m. in City Hall. Its meetings are broadcast locally by KTOP, Oakland's
cable television station.

In June, 2007, the Oakland City Council authorized a total budget of $291,452 for
FY 2008-2009 for the Commission. The Office of the City Attorney continues to
provide part-time legal support for Commission matters.





COMMISSION MEMBERS AND STAFF

The following persons served as Commissioners during 2008:

DOUGLAS LOVE (Commission appointee)
Term: 1/22/06 - 1/21/09

Douglas Love is an attorney specializing in healthcare related law and business
litigation. Mr. Love currently serves as vice-president for Elan Pharmaceuticals,
Inc. Mr. Love has previously represented several Fortune 500 companies in
complex intellectual property and securities matters. He has participated in various
volunteer activities, including serving on the Board of Directors of a catholic inner-
city school and as a big brother in the Oakland chapter’s Big Brother program. He
also has served as a basketball coach at the high school level. Born and raised in
Sacramento, Mr. Love is a product of Northern California’s public school system.
He earned his undergraduate degree from USC and his J.D. from the University of
the Pacific, McGeorge School of Law.

JAY ASHFORD (Mayoral appointee)
Term: 1/22/06 - 1/21/09

Jay Ashford manages a group of systems engineers at Salesforce.com in San
Francisco. He has been an advocate for campaign finance reform at the local, state
and federal levels during the past seven years, and has served as a volunteer for
the California Clean Money Campaign, California Common Cause, and the
Berkeley Fair Elections Coalition. He earned his undergraduate degree in Political
Economies of Industrial Societies from UC Berkeley.

MARIO ANDREWS (Mayoral appointee)
Term: 1/22/07 - 1/21/10

Mario Andrews has lived in Oakland since 1981. He is an attorney specializing in
criminal law in the Bay Area. He served two and half terms as a Commissioner with
the Oakland Citizens Police Review Board where he was the Commission Chair for
2005. He also was on the Board of Directors for the East Oakland Youth
Development Center from 1996 to 2005 where he was the Chair in 1999. Mr.
Andrews helped start and has been on the Board of Directors for Scholar Athletes,
Inc. a non-profit sports organization since 1992. Scholar Athletes, Inc. sponsors
"Slam-N-Jam" Basketball AAU teams, leagues and tournaments and has sent
several dozens students to play Division | College basketball and a few to the NBA.
He has a wide range of experience having been an Assistant District Attorney,
investigator, teacher and police officer.





ANDREW WIENER (Commission appointee)
Term: 1/22/07 - 1/21/10

Andrew Wiener is a trial lawyer and mediator whose private practice primarily
consists of employment and real estate litigation. He is an arbitrator, mediator or
neutral on various ADR panels, including the United States District Court ADR
Program, Early Settlement Program of the San Francisco Superior

Court, Mediation Services Program and Fee Dispute Program of the Bar
Association of San Francisco, and the Homeless Shelter Arbitration Project of the
San Francisco Department of Human Services. He earned his undergraduate
degree at Brown University and his law degree from the University of Pacific's
McGeorge School of Law.

BARBARA GREEN-AJUFO (Commission appointee)
Term: 1/22/08 - 1/21/11

Barbara Green-Ajufo has been a resident of Oakland since 1964. She is an
epidemiologist who has worked in public health for more than 20 years at the local
and federal levels. Ms. Green-Ajufo currently works for the Alameda County Public
Health Department managing the HIV/AIDS Epi Surveillance Unit, Alcohol and
Drug Program and HIV/AIDS-related special epidemiologic projects. In these roles,
she ensures accurate, timely reporting of HIV and AIDS cases to the State Office of
AIDS, ensures HIV and HCV testing, counsels and refers individuals to alcohol and
drug treatment facilities, and conducts community-based research to improve HIV
and sexually transmitted disease rates. Ms. Green-Ajufo has a long-standing
commitment to improving the health of women and infants. In 1995, she served as
an Epidemic Intelligence Service (EIS) Officer at the Centers for Disease Control
and Prevention (CDC), Atlanta, GA. Her research there focused on the roles of
race, racial-esteem and racism on reproductive health outcomes and the role of
race/ethnic-specific research in explaining the gap in disease disparity. She has
worked as an adjunct professor, published a number of articles and presented at a
number of national and international conferences on a range of topics. Ms. Green-
Ajufo previously served on Berkeley Women's Health Collective Board and is a
current board member of Youth Cultural Learning Center. She received a B.S. in
Biological Sciences from the University of California, Irvine and has two public
health degrees from the University of California, Berkeley: a Masters of Public
Health (MPH) in Health Planning, Policy, and Administration and a Doctorate of
Public Health (DrPH) in Epidemiology. Outside of the office, she enjoys traveling
and experiencing the cultures of the world with her son and friends.





JONATHAN STANLEY (Commission appointee)
Term: 1/22/08 - 1/21/11

Jon Stanley currently serves as the Executive Director of the San Francisco Bay
Area Water Emergency Transportation Authority (WETA). He is the former CEO of
the Aircraft Carrier Hornet Foundation which operates the USS Hornet Museum in
Alameda. He is a registered professional engineer and has worked for several Bay
Area engineering and software firms over the past 25 years prior to joining the
Museum. His past project assignments were located all across the United States
and Canada. He also spent three years as a staff member of the Lawrence
Berkeley Laboratory. Mr. Stanley earned his undergraduate degree at the U.S.
Naval Academy followed by service as an officer in the nuclear submarine force.
He also obtained a graduate degree in Nuclear Engineering from UC Berkeley. He
is currently a “Blue and Gold Officer” for the Naval Academy, providing admissions
counseling for potential applicants. Mr. Stanley has lived in Oakland for 28 years.

ALARIC DEGRAFINRIED (Mayoral appointee)
Term: 1/22/08 - 1/21/11

Alaric Degrafinried is a Contract Compliance Officer for the City & County of San
Francisco’'s Human Rights Commission (HRC). In this role, Mr. Degrafinried is
responsible for implementing, monitoring, and enforcing San Francisco’s Small,
Local Business Enterprise (LBE) program which forbids discrimination in
contracting and mandates that economically disadvantaged businesses located
within San Francisco are eligible for certification, bid/rating discounts and
subcontracting opportunities when bidding on City contracts. Prior to joining HRC,
Mr. Degrafinried worked as a Finance Manager for General Electric (GE), followed
by two-year assignment in Haiti as a Peace Corps Volunteer. He later served a
two-year Equal Justice Works Fellowship with the National Housing Law Project
(NHLP) in Oakland. Mr. Degrafinried earned his undergraduate degree at the
University of Colorado and his law degree from the Santa Clara University School
of Law.





Commission Staff

DANIEL D. PURNELL
EXECUTIVE DIRECTOR

Daniel Purnell was hired as the Executive Director to the Oakland Public Ethics
Commission in April, 2000. He is a former civil litigation attorney with a
background in employment, contract, land use and environmental law. Prior to
joining the California Bar, Mr. Purnell served as manager of media relations for
Pacific Telesis Group and Bechtel Group, Inc. Mr. Purnell is a former Mayor and
Councilmember from the City of Pinole, California.

TAMIKA THOMAS
EXECUTIVE ASSISTANT

Tamika Thomas was hired in January, 2007, as Executive Assistant to the Public
Ethics Commission. She comes to the Commission with a background as a
paralegal assistant for large litigation firms. Ms. Thomas was recently admitted to
the California State Bar after completing her law degree at John F. Kennedy
University School of Law's night program.





SIGNIFICANT ACTIVITIES DURING 2008

Lobbyist Reqgistration

In June, 2002, the City Council adopted the "Oakland Lobbyist Registration Act."
This Act requires all professional lobbyists to register with the City before
attempting to influence a local governmental action on behalf of another person. It
requires paid, professional lobbyists to file initial and quarterly reports with the City
Clerk. The reports require disclosure of a lobbyist's clients or employer, as well as
the subject of any lobbying. The Commission is responsible for administering and
enforcing the Act.

As of December 31, 2008, 31 lobbyists had registered with the City representing a
total of 35 registered clients. Commission staff maintains on the Commission's
website a list of registered lobbyists and their clients. Quarterly reports are also
posted on-line to disclose: a) the lobbyists' clients; b) the subject of governmental
action lobbied upon; c) who was lobbied; 4) the client's position on the item being
lobbied; 5) campaign contributions solicited by a lobbyist; and 6) employment
opportunities arranged by a lobbyist.

In conjunction with its duties under the Act, the Commission publishes and widely
distributes "A Guide To Lobbyist Registration" to inform the regulated community
about its duties under the Act.

During 2008, the Commission's Lobbyist Registration and Campaign Finance
Committee recommended to the full Commission that two additional exceptions
from the definition of "lobbyist" be incorporated into the Act: One pertaining to
representatives of non-profit entities which perform a public function or service on
City-owned property, and another pertaining to persons whose only communication
with City officials is to speak at a noticed public meeting. The Commission voted to
recommend these proposed exceptions to the City Council for consideration in
2009.

Limited Public Financing Act

The Oakland City Council adopted the Limited Public Financing Act in December,
1999. The highlights of the Public Matching Fund program are:

e The City will match the first $100 of every qualified campaign contribution
received and deposited within 180 days before the election. Eligible
contributions must originate from donors whose residence or business is
located within the City of Oakland. The maximum amount a candidate
can receive is 30 percent of Oakland's voluntary expenditure ceiling for
the office being sought.





e Candidates must first raise in Oakland campaign contributions an
amount at least equal to 5 percent of the voluntary expenditure ceiling for
the office being sought to become eligible to receive public matching
funds. Once eligible, candidates are entitled to receive accelerated,
lump-sum grants of matching funds.

e Matching funds are currently available only to candidates for district City
Council seats.

The Commission entered 2008 with a balance of $257,320 in the Election
Campaign Fund. The nomination period for the June, 2008, election closed on
March 10, 2008, with a total of eleven candidates ultimately certified to run for City
Council seats in Districts One, Three, Five And Seven. Because the total amount
that all candidates could potentially receive under the program exceeded the
existing balance in the Election Campaign Fund, the Commission voted at its April
7, 2008, meeting to exercise its authority to "pro rate" the available amount of funds
to candidates, with an amount reserved for administrative expenses. The
Commission's proration of funds provided a total of $19,040 available to each
potentially eligible candidate in the June, 2008, election.

A total of three candidates applied for, and were found eligible to receive, public
matching funds. Total matching funds disbursed during the June, 2008 election
was $30,743. The following chart summarizes matching funds received by
candidates patrticipating in the program during the June, 2008, election:

Candidate Total Public Matching Funds Percent Of Matching Funds
Rec'd Available

Nancy Nadel, D3 $15,643 82%

Sean Sullivan, D3 $9,839 52%

Clifford Gilmore, D7 $5,261 28%

Commission staff did not experience any significant difficulties in administering the
Act during the election. Staff prepared and distributed a detailed package
explaining how to submit applications for matching funds and conducted training
sessions for prospective candidates. The Office of the City Auditor has
commenced compliance reviews of those candidates receiving matching funds in
the 2008 election.

To help identify what influenced candidates whether to participate in the June,
2008, matching fund program, Commission staff developed and mailed to all
candidates and treasurers a survey. The first part of the survey was directed to
candidates and treasurers who did participate in the matching fund program. The
second part was directed to all candidates and included questions pertaining to the





Oakland Campaign Reform Act (OCRA) as well as the limited public financing
program. While response to the survey was limited, the results from candidates
and treasurers who participated in the program are summarized as follows:

» The overall effect of the program on a candidate's ability to run an
effective campaign was generally positive. The reasons provided were
1) less time devoted to fundraising, and 2) being able to fund voter
outreach materials they would not otherwise have been able to afford.

» Training materials and staff assistance was described as being "helpful”
to "very helpful.” All participants found the process for obtaining
matching funds to be "about right" for the monetary benefit provided.

The results from all candidates and treasurers (regardless of their participation in
the program) are summarized as follows:

» Most candidates held more than ten fundraising events during the course
of the campaign and participated in approximately ten debates or forums
in which other candidates were present.

> Survey respondents were evenly split on whether the voluntary
expenditure ceilings and permissible contribution amounts were either
"too low" or "about right".

» Survey respondents reported that independent expenditures were made
on behalf of their opponent but did not believe the independent
expenditures had a significant effect on the outcome of the election.

» Responses were mixed over what parts of the matching fund program
should be changed.

The Commission's Lobbyist Registration And Campaign Finance Committee is
expected to review ways of improving candidate participation during 2009.

In December, 2008, the Oakland City Council adopted an ordinance transferring
the sum of $226,000 from the Election Campaign Account into the City's general
fund due to a projected $42 million deficit. The transfer effectively "zeroed-out" the
Election Campaign Account. Members of the City Council assured Commission
representatives that the money would be restored during the 2009-2011 budget
process for use in the 2010 election cycle.
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Oakland Campaign Reform Act (OCRA)

The Oakland Campaign Reform Act (OCRA) regulates campaign contributions and
expenditures in connection with local elections. It establishes voluntary
expenditure ceilings for campaigns for local office and regulates the amount
persons may contribute to a local candidate. Contribution amounts depend on
whether the candidate has accepted the voluntary expenditure ceilings. OCRA
also regulates campaign contributions by contractors who are in the process of
negotiating certain contracts with the City.

The Commission continues to publish and distribute its "Guide To The Oakland
Campaign Reform Act," a section-by-section analysis for political candidates,
treasurers and other interested parties. This Guide is now part of the package of
materials that candidates receive when they take out nomination papers to run for
Oakland office. Commission staff devotes considerable time to responding to
inquiries from candidates, contributors and the public regarding the ordinance.

During 2008, the Commission's Lobbyist Registration and Campaign Finance
Committee held a series of special meetings to review a section-by-section
analysis of OCRA completed by Commission staff. The Committee gave specific
direction to staff to begin preparing proposed amendments to the Act which the full
Commission is expected to review during 2009.

Oakland Sunshine Ordinance

The Oakland Sunshine Ordinance is a local ordinance that was enacted in 1997 to
supplement the California Brown Act and Public Records Act. The goal of the
Sunshine Ordinance is to provide greater access to Oakland meetings and records.

During 2008, the Commission's Sunshine Committee convened meetings to
discuss and receive public comment on several potential policy areas pertaining to
the Sunshine Ordinance. Those areas include expanded meeting disclosure for
certain non-profit organizations, mandatory open government training for key City
employees and officials, remedies for Sunshine Ordinance violations, and the
development of a City-wide record retention policy.

The Committee is expected to consider specific proposals for amending the
Sunshine Ordinance during 2009.

Complaint Administration

Complaints are administered pursuant to the Commission's General Complaint
Procedures. Each formal complaint is reviewed by the Executive Director who
conducts a preliminary investigation and produces a staff report. Each report is
considered during an open public meeting at which time the Commission decides
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whether to dismiss the complaint, direct further investigation, explore settlement
with the respondent, or proceed to a formal administrative hearing on the merits of
the complaint.

During 2008, the Commission received a total of 20 formal complaints. This nine
complaints filed in 2007, 23 complaints filed in 2006, 11 complaints filed in 2005,
and nine complaints filed in 2004. Of the 20 complaints filed with the Commission
in 2008, there were 12 alleged violations of the Sunshine Ordinance, two alleged
violations of the Lobbyist Registration Act, five alleged violation of the City's conflict
of interest code, one alleged violation of the City Council's Code of Ethics. Nine
complaints filed in 2008 have been settled or dismissed without further action;
eleven are pending Commission review at the time of this writing.

Compensation For City Council Members

In March, 2004, Oakland voters adopted Measure P by a vote margin of 70 to 30
percent. Oakland City Charter Section 202(c) now authorizes the Public Ethics
Commission to annually adjust City Council salaries "by the increase in the
consumer price index over the preceding year." The Commission may also adjust
salaries beyond the increase in the consumer price index up to a total of five
percent. Any annual increase beyond five percent must be approved by the voters.

At its regular meeting of June 2, 2008, the Commission adopted a resolution which
approved a 2.9 percent salary increase for the Office of City Councilmember
effective as of the first pay period of FY 2008-2009. The increase was based on
the change in the consumer price index over the preceding year.

Pursuant to Measure P, the Commission will undertake its required review of City
Council salaries again in 2009.

Ethics Training

In 2005, the Governor signed into law AB 1234. Among the law's provisions is a
requirement that all local agencies that provide compensation, salary, or stipends
to, or reimburse the expenses of, members of a legislative body provide ethics
training to those members by January 1, 2007, and every two years thereafter.

Specifically, AB 1234 requires local agency officials to receive at least two hours of
training in "general ethics principles and ethics laws" relevant to his or her public
service. The "ethics laws" which must be covered include (but are not limited to):

1) laws relating to personal financial gain by public servants, including
laws prohibiting bribery and conflict of interest laws;
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2) laws relating to claiming the "prerequisites of office,” including gift and
travel restrictions, use of public resources, gifts of public funds, mass
mailings and acceptance of services from transportation companies;

3) "government transparency"” laws, such as financial interest disclosure
and open government laws; and,

4) laws relating to "fair processes", such as bias prohibition, due process
requirements, incompatible offices, competitive bidding, and
nepotism.

The law also requires instruction in the field of "general ethics principles," which is
not defined in AB 1234. A local agency may also provide training in "local ethics
policies" as part of its curricula.

Because of this state-mandated training requirement, Commission staff developed
and produced a training program for all of Oakland's elected and appointed officials
subject to the new law. Commission staff continues to present this material to
members of Oakland's many boards and commissions. Commission staff also
participates in regular training sessions for City staff on their obligations under the
City's Sunshine Ordinance.

Education, Public Outreach And Affiliations

The Commission currently maintains an active membership in COGEL, (Council on
Governmental Ethics Laws), a national organization of local, state and federal
ethics agencies.

The Commission's webpage, accessed through "oaklandnet.com”, offers links to all
legislation in the Commission's jurisdiction, past and current agendas with related
materials, Commission publications, public matching funds forms, lobbyist
registration forms, information on the Commissioners, and notification of
recruitment for vacancies when they occur.
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The Commission maintains and regularly distributes its publications of:

How To Notice A Public Meeting And Respond To Requests For
Public Information

A Guide To Lobbyist Registration
How To Apply For Limited Public Matching Funds
A Guide To Oakland's Campaign Reform Act

A Handbook For Members Of Oakland Boards And Commissions

14






CITY OF OAKLAND
Public Ethics Commission

Andrew Wiener, Chair
Mario Andrews, Vice-Chair
Barbara Green-Ajufo
Jonathan Stanley

Alaric Degrafinried OPENNESS
Alex Paul

Vacancy

FAIRNESS

¥
)

@.ﬂl TY
o

Daniel D. Purnell, Executive Director

One Frank Ogawa Plaza, 4™ Floor, Oakland, CA 94612 (510) 238-3593 Fax: (510) 238-3315
TO: Public Ethics Commission
FROM: Daniel Purnell
DATE: March 2, 2009
RE: A Report And Action To Be Taken From the Office Of The City Clerk
Pertaining To theDevelopment Of A City-wide Records Management
System

During 2008, the Commission joined with the Offices of the City Clerk, City Auditor and City
Attorney to support the adoption of an amendment to the Oakland Sunshine Ordinance that
would establish a City-wide records management program. The proposed amendment directed
the Commission to review and hold public hearings on any proposed records management
program before it was submitted to the City Council for adoption. At a hearing before the City
Council's Finance and Management Committee last October, the Committee directed the Office
of the City Clerk to begin implementation of a City-wide records management program
administratively, delaying at least temporarily the consideration of an amendment to the
Sunshine Ordinance.

The Commission will receive tonight a report from Al Gamino, Oakland's City-wide Records
Manager, who is coordinating the effort to develop a records management program among
Oakland's agencies, departments and offices. Attachment 1. At the end of the report the
Commission may wish to discuss ways in which the Commission can support the City Clerk's
efforts in this undertaking.

Respectfully submitted,

Daniel D. Purnell
Executive Director






CITY oF OAKLAND

CITY HALL + ONE FRANK H. OGAWA PLAZA + OAKLAND, CALIFORNIA 94612

Eleuterio Gamino (510) 238-7370
Office of the City Clerk — Records Management FAX (510) 238-6699
City Wide Records Manager TDD: (510) 839-6451

January 28, 2009

RECORDS MANAGEMENT COMMITTEE
HONORABLE CITY COUNCIL
Oakland, California

Re: A Report and Recommendation Updating Ordinance 11370. DRAFT
Dear Chairperson and Members of the Committee
SUMMARY

The City of Oakland and the City Council have adopted Ordinance 11370 CMS to
create a City Wide Records Management Program. This document provides an implementation
plan that will benefit the City Wide Records Management Program.

FISCAL IMPACT
No additional fiscal impact is expected by this waiver.
BACKGROUND

City Council Resolution 77659 CMS authorized a professional services contract with
Nancy A. Williams & Associates to implement a City Wide Records Management Program and
Records Retention Schedule. The City of Oakland Retention Schedule for Hard Copy Records
was developed and adopted under City Council Resolution 77659 CMS, dated February 25,
2003.

The City Wide Records Management Program has not been fully realized by the City of
Oakland and it has been requested that a plan be implemented that can be used to implement
the program.

KEY ISSUES AND IMPACTS

Nancy A. Williams & Associates developed an excellent records retention schedule,
under City Council Resolution 77659, for the City of Oakland that will provide current and
future guidance for the City Wide Records Management Program and the retention of
important City of Oakland business information.

The project plan for implementing the City Wide Records Management Program begins
with an assessment of the current state of records management practices at the City of Oakland.





The list below reflects critical areas that must be reviewed to determine the how to proceed
with the implementation project. The Records Management Committee is designated as the
forum for implementing the project plan. This project is outlined in phases to simplify the
implementation.

Phase 1: Assessment Criteria

The following areas have been reviewed by the City Wide Records Manager in
establishing reference points for implementing the project plan.
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Executive Buy-In

Records Retention Schedule
File Plans

Records Training Program
Policy and Procedures
Records Disposition
Records Storage

Electronic Records

Records Audit

10. Business Continuity/Disaster Recovery
11. Public Records

Phase 2: Assessment Results and Recommendations

1.

Executive Buy-In — A review of several business units within the City suggests
that there is an inconsistent effort to be in compliance with the requirements of
City Council Ordinance 11370 CMS, September 24, 1991 and Administrative
Instruction 141, February 27, 2008.

Goal: The goal is to establish a leadership position to effect change in the
record management practices of the City of Oakland.

Recommendation: Is to enlist the leadership of the City Council, Mayor’s
Office, City Administrator, and all Agency Executives in providing a qualified
individual that can impact change within their business function to participate in
the Records Management Committee (RMC) that has been formed under Al
141. The expectation is that each member be able to initiate activities that will
assist in aligning the business function with the City Wide Records Management
Program identified in City Council Ordinance 11370 CMS. Executive support
for the selected individual is required for effectiveness in meeting the
commitments of the Records Management Committee. It is also recommended
that Records Management be included as part of the Performance Appraisal
Process.

Current Status: Most of the Agency Executives have provided an individual to
participate in the RMC. City Council and the Mayor’s Office have not
recommended an individual to participate in this effort. Primary job function,
organizational culture, and resources of the individuals selected continue to
impact the successful progress of the RMC. Preliminary discussion has begun
with different departments on how to include records management into the
performance evaluation process.





2. Records Retention Schedule — A records retention schedule was created under
City Council Resolution 77659 CMS, City of Oakland Retention Schedule for
Hard Copy Records. The City Wide Records Manager has reviewed the
retention schedule and has documented several areas that are inconsistent with
industry standards for effective records retention schedules. The records
retention schedule of any organization is considered a living document and will
undergo period modification to address business changes.

Goal: The records retention schedule should be recognized as the governing
document for the retention of business information in compliance with the
records management program and should follow industry standards as closely as
possible. All city business functions should participate in making the retention
schedule a valuable tool for maintaining the business information of the City.

Recommendation: Correct all inconsistencies within the records retention
schedule to conform to industry standards.

1) Inconsistency: The title suggest the retention schedule is only applicable to
physical records, Solution: Rename the records retention schedule
appropriately so that it will apply to all records regardless of media, form or
characteristics;

2) Inconsistency: Fifteen instances exist where the disposition value does not
follow industry standards, Solution: Update all instances with the proper
disposition value;

3) Inconsistency: The records retention schedule does not reflect recent
organizational changes, Solution: Update schedule to reflect organizational
changes;

4) Inconsistency: Series numbering contains duplication, Solution: renumber
duplicate series numbers;

5) Inconsistency: General correspondence is not listed in the retention
schedule, Solution: Update schedule to include general correspondence
retention requirements.

Current Status: The necessary corrections have been completed and the report
and resolution have been submitted to the City Attorney’s Office for review, and
are currently waiting for submission to the City Council for adoption. Members
of the RMC are currently requested to submit changes to the retention schedule
as necessary so that the schedule is as thorough as possible.

3. File Plan — The file plan contains very specific information about a record series
and the manner in which the records, created or received, are maintained. The
file plans is a comprehensive document that determines the value of a record
series to the city. A file plan is used to support the information that is contained
within the records retention schedule. All city business functions should have a
file plan that lists all the records that are related to the business responsibilities.

Goal: The file plan recognizes the records that are maintained by the business
unit. Each business unit should have a completed file plan on hand and
submitted to the Office of the City Clerk — Records Management Division.

Recommendation: All departments and divisions within the City of Oakland
should complete a file plan for all records that are maintained by the business
unit. The file plan should be retained by the business unit and the Office of City
Clerk — Records Management Division to effectively control changes that may
occur to the file plan.





Current Status: The members of the RMC are responsible for creating and
delivering a completed file plan to the Office of the City Clerk - Records
Management Division. Training and a template has been provided to members
of the RMC to create the file plan for their respective business units. Due to the
complexity of this activity the due date for this has been extended to allow more
time to complete the file plan. There are only four file plans that have been
delivered to the RMC for review. The remaining business units are having
resource issues in completing the file plan.

Records Training Program — The establishment of an effective and efficient
records management training program is essential for the City of Oakland.
Records management should be recognized as a core responsibility for all
individuals that perform a service for the City of Oakland. Training has to be
appropriate for the responsibilities of each individual in the City. An efficient
records training program will provide three levels of training based on the
responsibilities of the individual in managing the business information of the
City; Advanced, Intermediate, and Basic. This should be required training for
everyone who is involved in the creation or receipt of business information.

Goal: The records training program will provide information to all City staff on
understanding the business and regulatory requirement for effectively and
efficiently managing vital and everyday business information.

Recommendation: The records training program should be required for all
individuals that engage in the creation or receipt of business information. The
training should be based on the responsibility of the individuals to manage
records for the City. A basic records management training course should focus
on all individuals that create or receive business information that must be
maintained in compliance with the retention schedule. This training should be
very broad in nature and cover basic records management responsibilities. An
intermediate training course should be developed to meet the informational
needs of individuals that are directly responsible for the daily management of
records, these individuals are normally the Records Coordinators assigned to
each business unit. An advanced training course should be delivered to the
individuals that are designated as the RMC representative and members of the
Office of the City Clerk — Records Management Division. This training will
provide extensive information on the management of records for the City.

Current Status: The records management training material is in development
with an expected delivery date of February 24, 2009. This advanced training
material will be provided to the staff of the Office of the City Clerk — Records
Management Division and the representatives of the RMC. The training
materials will then be revisited for specific Records Coordinator training and
later for all City staff. There has been initial contact with the Personnel
Department to add a Records Management Training course to the City Training
schedule.

Policy and Procedures — Policy and Procedures provide a basis for the records
management program and document the practices of the City in protecting
important business information. Internal policy statements assist in aligning the
agency with the City Wide Records Management Program. Procedures define
the repeatable practices that assist in the management of business information
and provide direct guidance for how records are managed by the business
function responsible for creating or receiving the business information.





Goal: To develop effective internal policy and procedures needed to maintain a
legally admissible records management program for the City of Oakland.

Recommendation: The need for effective and efficient policy and procedures
for the City cannot be overstated. An internal policy statement is required to
reinforce the executive commitment to support the City Wide Records
Management Program. Internal procedures provide evidence that the records
management practices of the agencies are clearly documented and aligned to the
City Wide Records Management Program. The procedures should clearly
describe the activities required to ensure the safeguarding and retention of
important business information.

Current Status: The members of the RMC are currently in the process of
reviewing and developing internal records management procedures. There has
been very little movement with this activity due to resource issues.

Records Disposition — When business information is no longer of value it must
be disposition. The records retention schedule is the tool that identifies the
correct disposition of records that have achieve the retention requirement of the
schedule. Disposition may be final destruction of the records or long term
preservation for historical or archival reference.

Goal — The goal is to establish a clear criterion for the retention of records that
must be maintained long term or retained for historical or archival preservation.

Recommendation - This will be established through the File Plan for all
business units of the City. The File Plan will identify records that are vital and
those that have historical significance.

Current Status — The development of an agency file plan is in progress through
the RMC. Resources and organizational culture are impacting the progress of
this activity and will impact the development of a City Wide File Plan.

Records Storage — Records storage supports the need to maintain records that
are no longer used for daily business operations, though must still be maintained
in compliance with the adopted records retention schedule. On-site records
storage should be considered for records that must be accessed frequently to
support business needs. The environment that records are maintained in on-site
locations should follow established industry requirements. Off-site storage of
business records should also adhere to industry standards. The storage of
electronic records should also conform to industry standards to protect the vital
electronic records of the City.

Goal: The goal for records storage is to identify all records that are stored in
on-site and off-site locations by agencies of the City. This will help ensure that
records management practices for the physical storage of records are adhered to

Recommendation: The number one priority is to identify the contents of all
record boxes maintained by City agencies, departments, and divisions. Each
business unit should accurately identify all records that are maintained in on-
site/off-site storage locations and provide a list of the record boxes with
identifying content to the Office of the City Clerk — Records Management
Division. Business units that cannot adequately verify the contents of records
boxes stored in on-site/off-site locations should perform a physical review of the
contents of all boxes without clear identification of contents. On-site storage
locations should be approved by the Office of the City Clerk — Records





Management Division for compliance with industry standards for on-site storage
of business information.

Current Status: The RMC will be addressing this matter in the next few
weeks. The same constraints of resources, budget, organizational culture, and
current business conditions impact the continuous progression of this activity.

Electronic Records — The management of electronically stored information
(ESI) should be a key focus of any business that uses electronic information to
conduct daily business. The need to manage electronic records is becoming one
of the single most important functions of records management. Electronic
records continue to be the highest profile form of record that is requested during
litigation. The implementation for FRCP 26, 37 and FRE 502, and California
Assembly Bill 5 all have an impact on the way that electronically stored
information is managed by an organization.

Goal: Establish clear records management guidelines for electronically stored
information that creates a legally admissible environment. This should include
the creation of a architect review committee to evaluate all software purchases
that create or receive new records.

Recommendation: Electronically stored information should be a collaborative
effort between the City business functions, Records Management, and DIT. All
electronic recordkeeping environments should be identified and the data mapped
to outline all the paths that the information travels during the life-cycle of the
business information. Procedures should be established that clearly documents
the infrastructure of the electronic recordkeeping environments with industry
standards under DOD 5015.2 or greater. Clear guidance should be established
to define the requirements for maintaining ESI for retention and preservation.

Current Status: Electronically stored information is not currently managed as
part of an effective records management strategy. The Records Management
Committee is focused on all records regardless of media or form. ESI is being
addressed in parallel to physical records as applicable.

Records Audit — The records audit is a follow-up process that is used to
reinforce the records management practices so that the City remains in
compliance. The audit process should address improvements in the practices of
managing business information and provide guidance to the areas that may be in
a regressive state.

Goal: The audit process should reinforce the records management practices that
have been developed to support the City Wide Records Management Program.

Recommendation: The Records Audit process is established with the
assistance of the City Auditor’s Office.

Current Status: The records audit has not yet been defined.

Business Continuity/Disaster Recovery — The Business Continuity/Disaster
Recovery Plan support the need to re-establish business immediately after a
natural or man-made disaster. The effort is to protect vital records that are
needed to provide continuity of operations in the case of a catastrophic event.

Goal - In collaboration with Risk Management establish a Business
Continuity/Disaster Recovery Plan that would assist the City of Oakland in





continuing to function as a service to the citizens of Oakland in the case of a
natural or man-made disaster.

10. Public Records — The Oakland Sunshine Ordinance and the California Public
Records Law require that records that are not exempt be provided upon request
to any person requesting the record. This process is current decentralized
throughout the City of Oakland with a direct impact to the ability of the City to
respond efficiently and economically to public record requests.

Goal - The goal of the public records process should be to establish a
centralized public records response function within the City.

Recommendation: The public records response function should be maintained
by one business unit that has the responsibility to reach out to all agencies within
the City to provide the public with quality service.

Current Status: This item is not even on the radar for consideration at this
time. Due to the impact of this process to the public perception of the
effectiveness of government this should be considered for future discussion.

SUSTAINABLE OPPORTUNITIES
There are no sustainable opportunities associated with this report.
DISABILITY AND SENIOR CITIZEN ACCESS

There are no ADA or senior citizen access issues contained in this report.





RECOMMENDATIONS

The City Clerk’s Office requests that the City Council adopt a resolution for the
revision to the City Council Ordinance 11370 CMS, The City Wide Records Management
Program to provide industry consistency in the management of important business information.
ACTION REQUESTED OF THE CITY COUNCIL

The City Clerk’s Office requests that the City Council adopt the resolution.

Respectfully submitted,

LATONDA SIMMONS
Office of the City Clerk

Individual Assigned:
Eleuterio Gamino
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Daniel D. Purnell, Executive Director

One Frank Ogawa Plaza, 4™ Floor, Oakland, CA 94612 (510) 238-3593 Fax: (510) 238-3315
TO: Public Ethics Commission
FROM: Daniel Purnell
DATE: February 2, 2009

RE: An Informational Report From The Office Of The City Attorney
Regarding Recently Adopted Regulations By The Fair Political
Practices Commission

During the past several months, the Fair Political Practices Commission (FPPC) has
published new regulations interpreting and implementing provisions of the California
Political Reform Act (PRA). Some of these new regulations deal with issues that the
Commission has addressed in past complaints and will possibly address in the future.
Among the new regulations staff considers to be significant to the Commission's work
are:

» Principal officers (Regs. 18402.1 and 18427): Requires non-candidate
committees to disclose the identities of their "principal officers” -- those
individuals primarily responsible for the committee's political activities.

» Use of campaign funds for gifts, meals or travel (Reg. 18421.7):
Requires candidates to disclose on campaign reports the "political,
legislative or governmental purpose" whenever expenditures for gifts,
meals or travel expenses are made.

» Public expenditures for ballot measure communications (Reg.
18420.1): Governmental agencies that qualify as a committee under the
PRA and use public funds to communicate to voters about a ballot
measure must disclose the payments as campaign expenditures unless





the communication provides a "fair and impartial presentation of facts" or
is otherwise permitted by law.

» Legal defense funds for local candidates and officials (Reg. 18530):
Sets forth specific requirements relating to the formation and termination
of a legal defense fund and the appropriate expenditure of contributions
received.

» Passes or tickets to events (Reg. 18944.1): Revises rules pertaining to
the receipt of tickets by a governmental agency and which are received
and/or used by an official of that agency.

For the benefit or the Commission and public, Commission counsel Alix Rosenthal will
provide a summary and explanation of each of the above regulations that govern
elected officials and candidates in California.

Respectfully submitted,

Daniel D. Purnell
Executive Director





§ 18402.1. Principal Officers.

(a) A committee, other than a committee controlled by a candidate, shall disclose
the full name, street address, and telephone number of the principal officer of the
committee in its statement of organization required by Section 84101(a) and any 24-hour
statement required by Section 84101(b) or (c).

(b) For purposes of subdivision (a), the "principal officer" of a committee is the
individual primarily responsible for approving the political activity of the committee
including, but not limited to, the following activities:

(1) Authorizing the content of the communications made by the committee.

(2) Authorizing expenditures, including contributions, on behalf of the committee.

(3) Determining the committee's campaign strategy.

(c) If more than one individual shares in the primary responsibility for approving
the political activities of the committee as set forth in subdivision (b), each individual is a
principal officer. As required in subdivision (a), committees with more than one principal
officer shall disclose the following in any filing required by Section 84101:

(1) A committee with three or fewer principal officers shall identify all principal
officers.

(2) A committee with more than three principal officers shall identify no fewer
than three principal officers.

(d) If no individual other than the committee treasurer has the primary
responsibility for approving the political activity of the committee as set forth in
subdivision (b), the treasurer shall be identified as both the committee treasurer and the
principal officer in any filing required by Section 84101.

(e) In the event of a change in the principal officer or officers identified in a
statement of organization, the committee shall file an amendment to the statement within
10 days of the change, pursuant to Section 84103.

Note: Authority cited: Section 83112, Government Code. Reference: Sections 84101,
84102, 84103 and 84108, Government Code.





§ 18427. Duties of Treasurers and Candidates with Respect to Campaign
Statements.

(a) Treasurers. The treasurer of a committee shall verify that to the best of his or
her knowledge the committee campaign statements are true and complete and use all
reasonable diligence in the preparation of the statements. To comply with these duties the
treasurer shall do all of the following:

(1) Establish a system of record keeping sufficient to ensure that receipts and
expenditures are recorded promptly and accurately, and sufficient to comply with
regulations established by the Commission related to record keeping.

(2) Either maintain the records personally or monitor record keeping by others.

(3) Take steps to ensure compliance with all requirements of the Act concerning
the receipt and expenditure of funds and the reporting of funds.

(4) Either prepare campaign statements personally or review with care the
campaign statements and underlying records prepared by others.

(5) Correct inaccuracies or omissions in campaign statements of which the
treasurer knows, and cause to be checked, and, if necessary, corrected, information in
campaign statements a person of reasonable prudence would question based on all the
surrounding circumstances of which the treasurer is aware or should be aware by reason
of his or her duties under this regulation and the Act.

(b) Candidates with respect to candidate campaign statements. A candidate shall
verify that to the best of his or her knowledge his or her own campaign statements are
true and complete and use all reasonable diligence in the preparation of the statements.
To comply with these duties the candidate shall be subject to the same duties imposed
upon treasurers as stated in subdivision (a).

(c) Candidates with respect to campaign statements of committees they control. A
candidate shall verify to the best of his or her knowledge that the campaign statements
filed by a committee he or she controls are true and complete and that the treasurer has
used all reasonable diligence in the preparation of the statements. To comply with these
duties, the candidate shall do all of the following:

(1) Ascertain whether the treasurer is exercising all reasonable diligence in the
performance of his or her duties including those duties specified under subdivision (a).

(2) Take whatever steps are necessary to replace the treasurer or raise the
treasurer's performance to required standards, if the candidate knows or has reason to
know that the treasurer is not exercising all reasonable diligence in the performance of his
or her duties.

(3) Review with care the campaign statements prepared for filing by the
committee.

(4) Correct any inaccuracies and omissions in campaign statements of which the
candidate knows, and cause to be checked, and, if necessary, corrected, any information
in campaign statements a person of reasonable prudence would question based on all the
surrounding circumstances of which the candidate is aware or should be aware by reason
of his or her duties under this regulation and the Act.

(5) Perform with due care any other tasks assumed in connection with the raising,
spending or recording of campaign funds insofar as the tasks relate to the accuracy of
information entered on campaign statements.





(6) Unless such steps are required to meet the standards set forth in subdivision
(c)(2) through (4), a candidate is not responsible for establishing a record keeping
procedure for a committee, monitoring committee record keeping, reviewing campaign
finance records other than campaign statements, or personally taking steps to corroborate
any information contained on a campaign statement.

(d) Committees where no treasurer is designated. If a committee fails to designate
a treasurer as required by Government Code Section 84100, the individual or group of
individuals primarily responsible for approving the political activity of the committee, as
defined in Regulation 18402.1(b), will be considered the treasurer or treasurers and will
be subject to all the duties set forth in subdivision (a).





§ 18421.7. Reporting an Expenditure for a Gift, a Meal, or Travel.

(a) When reporting an itemized expenditure under Section 84211(Kk) or Section 84303 for
a gift, a meal, or travel, a committee controlled by a candidate shall briefly describe the
political, legislative, or governmental purpose of the expenditure and the following:

(1) For an itemized expenditure on a gift, the date of the gift, the nature of the gift, and if
made to an individual recipient, the name of the recipient, or if made to a group of
recipients, the name of each recipient who received a benefit of $50 or more.

(2) For an itemized expenditure on a meal, other than a meal reported as an expenditure
for travel, the date of the meal, the number of individuals for whom the expenditure was
paid, and whether these individuals included the candidate, a member of the candidate’s
"household" as defined by Section 89511(b)(4), or an individual with the authority to
approve expenditures of the committee's campaign funds.

(3) For an itemized expenditure on travel, including lodging or a meal, the date or dates
of travel, the destination, the goods or services paid for by the expenditure, the number of
individuals for whom the expenditure was paid, and whether these individuals included
the candidate, a member of the candidate's "household™ as defined by Section
89511(b)(4), or an individual with authority to approve expenditures of the committee's
campaign funds.

(b) A committee required to identify the recipient of a gift under subdivision (a)(1) that
has not determined the recipient prior to the closing date of the reporting period in which
it made the expenditure for the gift shall identify the recipient as "undetermined
recipient” on the committee's campaign disclosure statement, and shall amend the
statement to disclose the name of the recipient within 45 calendar days of the date the
recipient receives the gift if the benefit to the recipient is $50 or more.

(c) The reporting requirements of this Regulation are in addition to the reporting
requirements of Section 84211(k)(1), (2), (3), (5), and (6).





§ 18530.45. Legal Defense Funds - Local Candidates and Officers.

(a) Application and Definitions.

(1) This regulation applies to the bank account permitted by Section 85304.5(a).

(2) For purposes of this regulation, the following definitions apply:

(A) "Legal defense funds™ means money in the legal defense account.

(B) "Legal defense account™ means the bank account established at a financial institution
located in the State of California pursuant to Section 85304.5(a).

(C) "Legal defense committee™ means a committee formed pursuant to subdivision (c) of
this regulation.

(D) "Candidate™ means a candidate for elective office in a local government agency.

(E) "Officer" means an elected officer in a local government agency.

(b) Local Regulation of Legal Defense Account.

(1) Except as provided in paragraphs (2) and (3), this regulation shall govern the legal
defense account and legal defense committee established by a candidate or officer under
Section 85304.5.

(2) A local government agency may impose different requirements, including a
contribution limit, on a legal defense account and legal defense committee maintained by
a candidate or officer in its jurisdiction if its requirements regarding establishment of the
committee, recordkeeping, and reporting are at least as strict as those provided in
subdivisions (c), (e), and (f) of this regulation.

(3) If the local government agency does not enact local contribution limits applicable to
legal defense funds, the local requirements must also be at least as strict as those provided
in subdivision (i).

(c) Establishing the Legal Defense Account and Legal Defense Committee. A candidate
or officer who raises legal defense funds under this regulation shall deposit the funds in
and expend the funds from a bank account separate from any other bank account held by
the candidate or officer, including a campaign bank account and a legal defense account
for a state official and a candidate under Section 85304. The candidate or officer shall
establish a controlled committee for the legal defense account by filing a statement of
organization pursuant to Section 84101. The statement of organization shall contain a
description of the specific legal dispute or disputes for which the account is established,
and shall be amended pursuant to Section 84103, as legal disputes are either resolved or
initiated. The words "Legal Defense Fund" and the candidate's or officer's last name shall
be included in the committee name.

(d) Separate Accounts For Each Local Elective Office. The candidate or officer shall
establish a separate legal defense account and legal defense committee for each local
elective office to which the legal proceeding or proceedings relate.

(e) Required Recordkeeping and Audits. The candidate or officer, and the treasurer of the
legal defense committee, are subject to recordkeeping requirements specified in Section
84104 and shall keep separate detailed accounts, records, bills, and receipts, for each
legal proceeding including documentation to support the basis and timing, as set forth in
subdivision (i)(3), for raising legal defense funds. The legal defense committee shall be
subject to audits under Chapter 10 of Title 9 of the Government Code. An audit under
Section 90001 of a candidate or officer, or





any controlled committee of the candidate or officer, shall include that candidate's or
officer's legal defense committee maintained during the audit period as described in
Section 90002(c).

(F) Reporting Requirements. The legal defense committee shall file campaign statements
and reports pursuant to Title 9 of the Government Code at the same times and in the same
places as it otherwise would be required to do for any other candidate controlled
committee in the jurisdiction in which the legal defense committee was established.

(9) Contributions and Expenditures Not Subject to Certain Provisions. A contribution to
and an expenditure from a legal defense account under Section 85304.5 is not subject to
the provisions of Sections 85200 or 85201.

(h) State Legal Defense Accounts. A candidate or officer who is also a state candidate or
officer may establish a legal defense committee under Section 85304.

(1) Limitations. For the purposes of Section 85304.5 the following limitations apply:

(1) Legal defense funds may only be raised in an amount reasonably calculated to pay,
and may only be expended for, attorney's fees and other related legal costs.

(A) "Attorney's fees and other related legal costs” includes only the following:

(i) Attorney's fees and other direct legal costs related to the defense of the candidate or
officer.

(it) Administrative costs directly related to compliance with the requirements of
subdivisions (c) and (f) and the recordkeeping requirements of subdivision (e) of this
regulation.

(B) "Attorney's fees and other related legal costs™ does not include for example expenses
for fundraising, media or political consulting fees, mass mailing or other advertising, or a
payment or reimbursement for a fine, penalty, judgment or settlement, or a payment to
return or disgorge contributions made to any other committee controlled by the candidate
or officer.

(2) A candidate or officer may only raise funds under this regulation for defense against a
civil or criminal proceeding, or for defense against a government agency's administrative
enforcement proceeding arising directly out of the conduct of an election campaign, the
electoral process, or the performance of the officer's governmental activities and duties.
An administrative enforcement proceeding includes a discretionary audit initiated under
Section 90003, but not an audit initiated under Section 90001 until the candidate or
officer reasonably concludes that a government agency has commenced an investigation
based upon the audit. A candidate or officer may raise funds under this regulation and
Section 85304.5 to defend against an election contest conducted pursuant to Division 16
(commencing with Section 16000) of the Elections Code, but may not raise or spend
legal defense funds for attorney's fees and other legal costs incurred in an election recount
conducted pursuant to Chapter 9 (commencing with Section 15600) of Division 15 of the
Elections Code.

(3) Legal defense funds may not be raised in connection with a proceeding until the
following has occurred:

(A) In a proceeding brought by a government agency, when the candidate or officer
reasonably concludes the agency has commenced an investigation or the agency formally
commences the proceeding, whichever is earlier.

(B) In a civil proceeding brought by a private person, after the person files the civil
action.





(1) Remaining Funds. Funds remaining in the legal defense account following payment of
all attorney's fees and other related legal costs for which the account and committee are
established shall be returned or disposed of as follows:





(1) If the total amount of remaining legal defense funds is more than $5,000, the entire sum shall
be returned to legal defense account donors on a pro rata basis.

(2) Remaining legal defense funds not required to be returned under subdivision (j)(1) shall be
disposed of for any of the purposes set forth in subdivisions (b)(1) through (b)(5) of Section 89519.
Remaining legal defense funds may not be transferred, except as permitted under subdivisions
(b)(1) through (b)(5) of Section 895109.

(k) Termination and Reopening of Committees. A legal defense account and legal defense
committee shall be terminated, and all attorney's fees and other related costs returned or disposed
of, within 90 days of the date the last legal dispute for which the account and committee are
established has been resolved. The local ethics agency, or in the absence of an agency, the FPPC
Executive Director, may for good cause, and consistent with the purposes of Section 85304.5 and
this regulation, extend the termination date or permit the candidate or officer to reopen the account.
The application to extend the termination date or to reopen the account shall be in writing and shall
include copies of all supporting documents including copies of billing statements.





8§ 18944.1. Recipient of the Gift: Passes or Tickets Given to an Agency. Passes or tickets which
provide admission or access to facilities, goods or services, or other tangible or intangible benefits
(including passes to motion picture theaters, amusement parks, parking facilities, country clubs,
and similar places or events, but not including travel or lodging), which are provided to an official
are not gifts to the official whenever (a), (b), (c), (d), or (e) applies:

(a) The donor gives the tickets or passes to the official's agency, through a responsible official of
the agency, for the sole purpose of distributing the passes or tickets to officials of the agency and
their spouses and immediate families and use of the tickets or passes is so limited by the agency;
and The tickets or passes are not earmarked by the donor for any specific officials of the agency;
and The agency retains a written public record of the terms under which the tickets were accepted
by the agency and the terms under which the tickets or passes were distributed and to whom they
were distributed.

(b) The tickets or passes are provided to the agency for an event at a publicly-owned facility under
the jurisdiction of the agency and neither the agency nor any official of the agency receiving or
distributing the tickets or passes for the agency gives any of the tickets or passes to any person
who is not an official of the agency, or not the official's spouse or immediate family member.

(c) The tickets or passes are provided to the agency as part of the contract for the use of the facility
and the distribution and use of the passes or tickets are regulated by an officially adopted policy of
the agency.

(d) The tickets or passes are provided to the official of the agency for use by the official and his or
her spouse and immediate family because the official has an official or ceremonial role or function
to perform on behalf of the agency at the event in question. (e) The tickets or passes are provided
to an agency or officials of the agency for use at an event at a publicly-owned facility constructed
or operated under the provisions of a joint exercise of powers agreement and such agency is a party
to the joint exercise of powers agreement, and the distribution and use of the passes or tickets are
regulated by an officially adopted policy of the agency.





§ 18420.1. Payments by State or Local Agencies for a Communication about a Measure.

(a) A payment of public moneys by a state or local governmental agency, or by an agent of the
agency, for communications directed to the voters of the jurisdiction, about a measure shall be
considered an expenditure, for purposes of Section 82025, unless the information provided about
the measure in the communications constitutes a fair and impartial presentation of facts relating to
the measure.

(b) As used in subdivision (a), a communication is about a measure if the communication clearly
identifies a measure as defined in Regulation 18225(b)(1)(C) or (D).

(c) Notwithstanding subdivision (a), a payment for the following communications shall not be
considered an expenditure:

(1) An agency report providing the agency’s internal evaluation of a measure made 13 available to
a member of the public upon the individual’s request.

(2) The announcement of an agency’s position at a public meeting or within the agenda or hearing
minutes prepared for the meeting.

(3) A written argument filed by the agency for publishing in the voter information pamphlet.

(4) A departmental view presented by an agency employee upon request by a public or private
organization, at a meeting of the organization.

(5) A communication required by law.

(d) A governmental agency that otherwise qualifies as a committee under Section 82013

shall report all contributions and expenditures, including any expenditure under subdivision (a),
pursuant to Chapter 4 of the Act.
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Daniel D. Purnell, Executive Director

One Frank Ogawa Plaza, 4™ Floor, Oakland, CA 94612 (510) 238-3593 Fax: (510) 238-3315
TO: Public Ethics Commission
FROM: Daniel Purnell
DATE: February 2, 2009
RE: Proposed Amendments To The Oakland Campaign Reform Act From
The Commission's Lobbyist Registration And Campaign Finance
Committee

Attached is a revised "redline" demonstrating the Committee's proposed changes to the Oakland
Campaign Reform Act ("OCRA"). The redline incorporates those modifications made by the
Committee during the past year in its review of the ordinance. The redline has been annotated
to provide the Commission with explanations and/or rationales for the proposed changes.
Attachment 1.

Commission staff would like to call the Commission's attention to three provisions contained in
the redline:

1) Proposed Section 3.12.070 ("Limitation On Contributions To Persons Making
Independent Expenditures")

Proposed Section 3.12.070 revises and consolidates existing provisions in
Sections 3.12.505(C)-(F) and 3.12.060(C)-(F). Those existing sections regulate
contributions to committees that make independent expenditures supporting or
opposing local candidates. The Committee has discussed revising those existing
sections to assist in their future interpretation and administration.

Currently, Sections 3.12.050(C)-(F) and 3.12.060(C)-(F) are subject to a stipulated
stay order issued by a federal district court that precludes their application and
enforcement pending the outcome of litigation in the matter of OAKPAC et al v.
City of Oakland, Public Ethics Commission. The lawsuit is challenging the
constitutionality of these subsections. Since it is possible that the lawsuit may still
be pending when and if the Commission requests the City Council to consider






2)

adoption of proposed Section 3.12.070, Commission staff recommends that the
Committee consider adding a new subparagraph 3.12.070(F) to read as follows:

(B Section 3.12.070 shall not become effective until 1) a final decision,
resolution or settlement is reached in the case of OAKPAC, Oakland Metropolitan
Chamber Of Commerce et al v. City Of Oakland, The City Of Oakland Public
Ethics Commission; U.S. District Court, Northern District Of California; Case. No.
C06-6366 and 2) the City Council specifies by resolution a date on which Section
3.12.070 shall become effective.

Proposed Section 3.12.180 ("Legal Expense Fund")

Proposed Section 3.12.180(E) would impose restrictions on what can be done with
any balance remaining in a so-called "legal expense fund" after the conclusion of
legal proceedings. Current OCRA provisions permit local officeholders and
candidates to establish a legal expense fund to defray costs associated with
defending actions challenging their conduct in a campaign, election or in the
performance of officeholder duties.

Proposed Section 3.12.180(E) currently provides:
3-12.1703.12.180 Legal Expense Funds

A. An elected city officeholder or candidate for city office may receive
contributions for a separate legal expense fund, for deposit into a separate
account, to be used solely to defray attorney's fees and other legal costs incurred
in the candidate's or officeholder's legal defense to any civil, criminal, or
administrative action or actions arising directly out of the conduct of the campaign
or election process, or the performance of the candidate's or officeholder's
governmental activities and duties. Contributions to the legal expense fund must
be earmarked by the contributor for contribution to the fund at the time the
contribution is made. All funds contributed to an officeholder or candidate for legal
expense fund must be deposited into the officeholder's appropriate campaign bank
account prior to being deposited into the legal expense fund. The legal expense
fund may be in the form of a certificate of deposit, interest-bearing savings
account, money market account, or similar account, which shall be established
only for the legal expense fund.

B. Centributionsreceived-by-ormade-to-theNo person shall make to any

elected City officeholder or candidate for City office, and no elected City
officeholder or candidate for City office shall accept from any person, a contribution
or contributions to a legal expense fund shall-nretbe-subject-to-the-contribution
limitations-of-Article- Hl-of- this-Acttotaling more than the amount permitted in
Section 3.12.050(B), as adjusted, during any calendar year.






C. Expenditures made from the legal expense fund shall not be subject to
the voluntary expenditure ceilings of Article IV of this Act.

D. Prior to the receipt of any contributions to a legal expense fund, the
officeholder or candidate shall file with the Office of the City Clerk a form entitled
"Statement Of Proceedings" that identifies the specific civil, criminal or
administrative proceedings for which the legal expense fund is established.
Information on the form shall include the case or administrative proceeding
number, the case name or title of proceedings, and the venue or location of the

proceedings.

E. No legal expense fund balance remaining after any court case or
proceeding in connection with which the funds were raised may be transferred to
any other person, fund or committee. Within six months after final conclusion of
the lawsuit or proceeding and the payment of all debts incurred in connection with
that lawsuit or proceeding, any surplus in the legal expense fund must be returned
to the donors on a pro rata basis or given to the City of Oakland general fund.

In October, 2008, the FPPC implemented a new administrative regulation that
directly addresses the creation and use of legal expense funds by local
jurisdictions. Administrative Regulation 18530.45 provides:

1. Candidates or officers must create and deposit legal defense funds deposit
in a separate bank account and create a controlled committee for each
account. The statement of organization shall for the new committee shall
describe the specific legal dispute(s) for which the account is established.

2. The candidate or officer must keep and maintain all records in connection
with the legal defense fund. Any random state audit of campaign records
shall include an audit of the legal defense funds.

3. The candidate or officer must file campaign statements for the legal defense
at the same time and manner as any other candidate committee.

4, Local jurisdictions may impose different requirements, including a
contribution limit, on a legal defense fund or legal defense committee as
long as the local requirements are at least as strict as the state law
pertaining to the establishment of the committee, recordkeeping and
reporting.

5. Candidates may only raise legal defense funds "reasonably calculated to
pay, and may only be expended for, attorney's fees and other related legal
costs.” The regulation defines what constitutes "attorney's fees" and "legal
costs" and places further limitations on when a candidate or officer can
begin raising legal defense funds.





3)

6. If the total remaining funds exceed $5,000, the entire sum shall be returned
to the donors on a pro rata basis. Remaining funds totaling less than
$5,000 may be disposed in a manner similar to "surplus campaign funds" as
provided under the Political Reform Act.

The new administrative regulation directly affects existing Section 3.12.170 and
proposed Section 3.12.180. Commission staff will return at a subsequent meeting
with language harmonizing the new state administrative requirements with the
Committee's proposed changes.

Proposed Section 3.12.230 ("Expenditure Ceilings Lifted")

The Committee is proposing slight modifications to existing law that lifts the
voluntary expenditure ceiling in situations where a committee making independent
expenditures expends more than specified amounts in a given campaign. The
Committee's current proposal reads as follows:

3-12.2203.12.230 Expenditure Ceilings Lifted

A. If a candidate declines to accept expenditure ceilings and receives
contributions or makes qualified campaign expenditures equal to fifty (50) percent
or more of the expenditure ceiling, or if ara committee makes independent
expenditure-committee-in-the-aggregate-spendsexpenditures of more than
fifteentwenty thousand dollars ($15,606-00)-6r($20,000.00) in a District City
Council or School Board election or seventyninety thousand dollars
{$76,000-00)($90,000.00) in a City Attorney, Auditor, Councilmember-at-Large or
Mayoral election, the applicable expenditure ceiling shall no longer be binding on
any candidate running for the same office, and any candidate running for the same
office who accepted expenditure ceilings shall be permitted to continue receiving
contributions at the amounts set for such candidates in Sections 3—LZ—959€—and

theusand—de#apss 12. 050(B) and 3. 12 O60(B) of thls Act The amounts of twenty

thousand dollars ($20,000.00) and ninety thousand {$15,000-00)-and-seventy
thousand-dellars($70,;000.-00)dollars ($90,000.00) respectively, shall be increased

in proportion to any increase of the voluntary expenditure ceiling amounts resulting
from an increase in the CPI as provided by Section 3-12:1803.12.210 of this
chapter.

One of the potential "loopholes” in the existing and proposed version of Section
3.12.230 is a situation in which two or more committees support or oppose a
candidate but no one committee reaches the $20,000/$90,000 independent
expenditure threshold necessary to lift the expenditure ceiling. While admittedly a
weak remedy to the perplexing problem of independent expenditures, the
expenditure ceilings should arguably be lifted when independent expenditures in





the aggregate (as well as by an individual committee) reach the threshold level in
a particular campaign. A modified proposed Section 3.12.230 could read as
follows:

3.12.2203.12.230 Expenditure Ceilings Lifted

A. If a candidate declines to accept expenditure ceilings and receives
contributions or makes qualified campaign expenditures equal to fifty (50) percent
or more of the expenditure ceiling, or if arone or more committees make

independent expenditure-committee-ir-the-aggregate-spendsexpenditures in the

aggregate of more than fifteentwenty thousand dollars {$15,000-00}
o1($20,000.00) in a District City Council or School Board election or seventyninety
thousand dollars {$70;000-00}($90,000.00) in a City Attorney, Auditor,
Councilmember-at-Large or Mayoral election, the applicable expenditure ceiling
shall no longer be binding on any candidate running for the same office, and any
candidate running for the same office who accepted expenditure ceilings shall be
permitted to continue receiving contributions at the amounts set for such

candidates in Sections 3:-12.050C-and-3-12.060C-of this- Act—The-independent
expenditure committee amounts of fifteen thousand dollars3.12.050(B) and
3.12.060(B) of this Act. The amounts of twenty thousand doIIars ($20,000.00) and
ninety thousand ($ .
($90,000.00) respectlvely shall be mcreased in proportlon to any increase of the
voluntary expenditure ceiling amounts resulting from an increase in the CPI as
provided by Section 3-12:1803.12.210 of this chapter.

Tonight Commission staff will provide an overview of the Committee's wide-ranging
recommendations. The Office of the City Attorney strongly recommends the Commission to
establish a complete and thorough factual record addressing the need and public interests
involved for the proposed amendments. To that end, Commission staff recommends that the
Commission direct staff to agendize the proposed amendments for public input and discussion
at each successive Commission meeting until all the proposed changes are fully and thoroughly

considered.

Finally, Commission staff would like to publicly thank Commissioners Ashburn, Stanley and Love
for their diligent work on this project during the past year.

Respectfully submitted,

Daniel D. Purnell
Executive Director






Article I. Findings and Purpose

3.12.010 Title

This ordinance shall be known as the city of Oakland Campaign Reform Act,
hereinafter "the Act."

3.12.020 Findings and Declarations
The Oakland City Council finds and declares each of the following:

A. Monetary contributions to political campaigns are a legitimate form of
participation in our political process, but the financial strength of certain individuals or
organizations should not enable them to exercise a disproportionate or controlling
influence on the election of candidates.

B. The rapidly increasing costs of political campaigns have forced many
candidates to raise larger and larger percentages of money from interest groups with a
specific financial stake in matters under consideration by city government. This has
caused the public perception that votes are being improperly influenced by monetary
contributions. This perception is undermining the credibility and integrity of the
governmental process.

C. Candidates are raising less money in small contributions and more money in
large individual and organizational contributions. This has created the public impression
that the small contributor has an insignificant role to play in political campaigns.

D. High campaign costs are forcing officeholders to spend more time on
fundraising and less time on the public's business. The constant pressure to raise
contributions is distracting officeholders from urgent governmental matters.

E. Officeholders are responding to high campaign costs by raising larger
amounts of money. This fundraising distracts them from important public matters,
encourages contributions, which may have a corrupting influence, and gives incumbents
an overwhelming and patently unfair fundraising advantage over potential challengers.

F. The integrity of the governmental process, the competitiveness of campaigns
and public confidence in local officials are all diminishing.

3.12.030 Purpose of this Act
The purpose of this Act is to accomplish the following:

A. To ensure that all individuals and interest groups in our city have a fair and
equal opportunity to participate in elective and governmental processes.





B. To reduce the influence of large contributors with a specific financial stake in
matters under consideration by the city, and to counter the perception that decisions are
influenced more by the size of contributions than by the best interests of the people of
Oakland.

C. To limit overall expenditures in campaigns, thereby reducing the pressure on
candidates to raise large campaign war chests for defensive purposes, beyond the
amount necessary to communicate reasonably with voters.

D. To reduce the advantage of incumbents and thus encourage competition for
elective office.

E. To allow candidates and officeholders to spend a smaller proportion of their
time on fundraising and a greater proportion of their time dealing with issues of
importance to their constituents and the community.

F. To ensure thatserious candidates are able to raise enough money to
communicate their views and positions adequately to the public, thereby promoting
public discussion of the important issues involved in political campaigns.

G. To help restore public trust in governmental and electoral institutions.

H. To avoid corruption and the appearance of corruption that unrequlated
political contributions and expenditures can cause.

I. To provide the Oakland electorate with information about the sources of
contributions and the uses of funds in order to aid voters in evaluating those who seek
elective office.

J. To imposes recordkeeping, reporting and disclosure requirements as an
essential means of gathering the data necessary to ensure compliance with campaign
laws.

» COMMENT: Avoidance of corruption and/or the appearance of corruption
are governmental interests that the courts have recognized as sufficient to
Justify certain forms of regulation of political speech and activities. The
language proposed in subparagrapbhs (1) and (J) have been recognized as
interests justifying reasonable regulations pertaining to campaign
disclosures.

Article ll. Definitions

3.12.040 Interpretation of This Act

Unless the term is specifically defined in this Act or the contrary is stated or
clearly appears from the context, the definitions set forth in Government Code Sections





81000 et seq., asthey-appearin1998and the requlations issued pursuant thereto, shall
govern the interpretation of this Act.

» COMMENT: OCRA's use and application of so-called "broad-based
political committees" was adapted from the California Political Reform Act
(CPRA) at the time OCRA was originally drafted. Broad-based political
committees no longer exist as a recognized entity under the CPRA and
have been replaced by comparable "small contributor committees” (see
definition below).

"City offices" for the purposes of this Act include: Mayor, City Attorney, City
Auditor, City Councilmembers and School Board Directors.

"Election” means any primary or general election held in the city of Oakland for
city office. Primary and general elections are separate elections for purposes of this
Act. The primary election period shall extend from January 1st of the first year of an
election cycle up to and including MarehJune 30th of the fourth year of the election
cycle, and the general election period shall extend from AprilJuly 1st of the fourth year
of the election cycle up to and including December 31st of the fourth year of the election
cycle.

"Election communication” means any written, electronic or broadcasted
communication that refers to a clearly identfied candidate for the office of Mayor, City
Attorney, City Auditor, City Councilmember or School Board Director that is made within
180 before a primary, general or special election for the office being sought by the
candidate. "Election communication" does not include (1) communications that
constitute qualified campaign expenditures by a local candidate or his or her controlled
committee provided the candidate identifies himself or herself in the communication; (2)
communications paid for by the City of Oakland or any other governmental agency:; (3)
communications made by any labor union, club, group, association, or organization,
other than a political party, intended for the primary use of its membership; (4)
communications made by a corporation or partnership intended for the primary use of
its shareholders, partners or employees; (5) communications made solely to promote a
candidate debate or forum made by or on behalf of the person sponsoring the debate or
forum; (6) news stories, editorials or commentaries made by any newspaper, radio and
television station or other news medium in the regular course of doing business; (7)
communications made by a candidate in the regular course of a candidate's business,
profession, or occupation; and (8) communications that expressly advocate the election
or defeat of a clearly identified candidate.

» COMMENT: The proposed definition of "election communication” is an
essential term used in proposed Sections 3.12.220 and 3. 12.221. The





above definition and exceptions are adapted from comparable federal and
local definitions of this term.

"Election cycle" means a four-year period preceding a term of office as defined
by the Oakland City Charter, beginning on January 1st, and ending on December 31st
of the fourth year thereatfter.

"Person” means an individual, proprietorship, firm, partnership, joint venture,
| syndicate, business, trust, company, corporation, limited liability company, association,
committee, and any other organization or group of persons acting in concert.

» COMMENT: Inclusion of "limited liability company" merely conforms
OCRA with existing CPRA definition.

a—Any'Qualified Campaign Expenditure” means (1) any expenditure made by a

candidate, officeholder or committee controlled by the candidate or officeholder, for the
purpose of influencing or attempting to influence the actions of the voters for or against

| the election of any candidate for city effice-office,b—Aor (2) any nonmonetary
contribution provided at the request of or with the approval of the candidate, officeholder

| or committee controlled by the candidate orefficehelder.2.officeholder. "Qualified
campaign expenditure" does not include any payment if it is clear from the surrounding
circumstances that it was not made in any part for pelitical-purpeses.election-related
activities.

» COMMENT: The above proposed amendments to "qualified campaign
expenditure"” conform OCRA to the prevailing definition of what constitutes
a legitimate campaign expenditure as conlained in the CPRA and other
local campaign finance laws. (See proposed Section 3. 12. 160 for specific
"in-kind" contributions of office space that would not be subject to the limit
on contributions.)

"Redevelopment Agency" means the Oakland Redevelopment Agency.

"Small contributor committee" means any committee that meets all of the
following criteria:

1. The committee has been in existence for at least six months.
2. The committee receives contributions from 100 or more persons.
3. No one person has contributed to the committee more than two hundred

dollars ($200) per calendar year.






4, The committee makes contributions to five or more candidates.

> COMMENT: As stated above, the Committee proposes fo substitute the
CPRA's current definition of "small contributor committee” for the obsolete
"broad-based political committee.” Both committees are identical except
that under current state law, a small contributor committee may not
receive contributions from any person of more than $200 per year.

Article lll. Contribution Limitations
3.12.050 Limitations On Contributions From Persons

A. No person shall make to any candidate for city office and the controlled
committee of such a candidate, and no such candidate for city office and the candidate's
controlled committee shall accept from any such person, a contribution or contributions
totaling more than enethree hundred dollars {($1006-00)($300.00) for each election
except as stated in subsection B of this section.

B. For candidates who adopt the expenditure ceilings as defined in Article IV of
this Act, no person shall make to a candidate for city office and the controlled committee
of such candidate, and no such candidate for city office and the controlled committee of
such candidate shall accept contributions totaling more than fivesix hundred dollars

{$500-00)($600.00) from any person for each election.

» COMMENT: The change in subsection A reflects a desire by the
Committee to ensure that the maximum amount a candidate who does not
agree lo voluntary spending caps can receive is sufficient to fund a viable
campaign and not create the appearance that candidates are coerced into
accepting voluntary expenditure limits. The change in subsection (B)
merely reflects previous inflationary adjustments in the contribution
amount.






» COMMENT: Subsections (C) through (F) were added to OCRA in June,
2000, to regulate the flow of contributions into committees that make
independent expenditures supporting or opposing candidates for Cily
office. These sections are currently suspended in response to a pending
legal challenge. Should the court rule that these provisions are
constitutional, the Committee proposes several amendments contained in
Section 3.12.070, below.

G. Beginning January 1, 2001, theThe City Clerk shallonce annually, on a
calendaryear-basis; increase the contribution limitation amounts upen-a-finding-thatin

the January following every year in which a municipal election is held in the City of
Oakland for city office. The increase shall be equal to the increase in the cost of livingin
the-immediate-San-Francisco-Bay-Area; as shown on the Consumer Price Index (CPI)
for all items in the San Francisco Bay Area as published by the U.S. Department of
Labor, Bureau of Statistics, ha&rnereased—'Fheurnereaseeef—meeeem%uuen—Hmﬂauen

aeljtus%men{—shau—be rounded to the nearest one hundred Q}QQ}dollars ($100) The City
Clerk shall publish the adjusted contribution limitation amounts no later than February
1stofeachyear—January 31% of the year in which the adjustment is made.

> COMMENT: The purpose of adjusting the contribution limits in the
January following the year after a municipal election for Cily office is to
avoid having the contribution amounts change during the campaign
period.

D. The provisions of this section do not apply to a candidate's contributions of
his or her personal funds to his or her own campaign.

> COMMENT: The U.S. Supreme Court has prohibited restrictions on a
candidate's personal contributions since 1976. The above language
merely memorializes this well-established rule.

3.12.060 Limitations On Contributions From Bread-BasedPRoliticalSmall
Contributor Committees

A. No bread-basedpeoliticalsmall contributor committee shall make to any
candidate for city office and the controlled committee of such a candidate, nor shall a
candidate and the candidate's controlled committee accept from a broad-based
peliticalsmall contributor committee, a contribution or contributions totaling more than






two-hundred-fifty-dellars($2506-00)six hundred dollars ($600.00) for each election except

as stated in subsection B of this section.

B. For candidates who adopt the expenditure ceilings as defined in Article IV of
this Act, no bread-basedpeliticalsmall contributor committee shall make to any
candidate for city office and the controlled committee of such candidate, nor shall a
candidate and the candidate's controlled committee accept from a broad-based
peliticalsmall contributor committee, a contribution or contributions totaling more than

one thousand dellars{$1,000.00)two hundred dollars ($1,200.00) for each election.

» COMMENT: See proposed Section 3.12.070 pertaining to contributions to
persons making independent expenditures.

G. Beginning January 1, 2001, theThe City Clerk shallonce annually, on a calendar
year-basis; increase the contribution limitation amounts upen-a-finding-thatin the

January following every year in which a primary election is held in the City of Oakland
for city office. The increase shall be equal to the increase in the cost of livinginthe
immediate-San-Franeiseo-Bay-Area; as shown on the Consumer Price Index (CPI) for
all items in the San Francisco Bay Area as published by the U.S. Department of Labor,
Bureau of Statistics, has—mereasedﬁre—n%rease—ef—the—eemﬁbu{ren#mﬂauen—ameemfes

Iee rounded to the nearest one hundred &9@)—dollars ($100) The City Clerk shall






publish the adjusted contribution limitation amounts no later than February-istofeach
year—January 31% of the year in which the adjustment is made.

3.12.070 Limitation On Contributions To Persons Making Independent
Expenditures

A. Any person who makes independent expenditures supporting or opposing a
candidate for city office shall not accept any contribution for the purpose of influencing
elections for city office in excess of two hundred dollars ($200) from any person per
candidate supported or opposed by an independent expenditure made during an
election.

B. This section is not intended to prohibit or requlate contributions to persons or
political committees for the purpose of influencing elections for offices other than city
offices.

C. Persons making independent expenditures supporting or opposing a
candidate for city office shall separately account for contributions received and
contributions or expenditures made for the purpose of influencing elections for city
office. Where a person has separately accounted for such contributions and
expenditures for elections for city office, contributors to that person may contribute more
than two hundred dollars ($200) so long as any amount received in excess of two
hundred dollars ($200) from any contributor per election is not used to make
independent expenditures supporting or opposing a candidate for city office.

D. For purposes of this section, a person separately accounts for contributions
received and contributions or expenditures made for the purpose of influencing
elections for city office by timely filing an accurate and properly completed campaign
statement with the appropriate filing officer. An independent expenditure will be
deemed to have been made from contributions of two hundred dollars ($200) or less if
the person making the independent expenditure has received, before or during the
reporting period in which the independent expenditure is disclosed, an aggregate
amount of contributions each totaling two hundred dollars ($200) or less in an amount at
least equal to or exceeding the cost of the independent expenditure(s) that support or
oppose each candidate.

E. Candidates for city office shall not be held responsible for violations of this
provision by any person.

> COMMENT: The above section re-states and consolidates the original
language of current Sections 3. 12.050(C)-(F) and 3. 12.060(C)-(F). It
addresses long-standing questions arising from the current language by 1)
specifying that a person making independent expendiitures to influence an
election for local office may satisfy the "separate accounting” provisions by
timely filing a properly completed campaign statement with the appropriate
filing officer; and, 2) providing that an independent expenditure will be
considered to have been made from "qualifying contributions” (i.e.,





contributions of $200 or less) if the person making the independent
expenditure has received an amount of qualifying contributions at least
equal to the amount of the independent expenditure before or during the
reporting period in which the independent expendiiture is disclosed.

3.12.075 Reqgulation Of Local Fundraising Activity

A. No elected City officeholder, candidate for elected City office, or any person
acting as an agent or on behalf of such officeholder or candidate, shall solicit campaign
contributions from any City officer or employee to support or oppose the candidacy of
any person for elective City office, for any officeholder or legal expense fund, or for any
local ballot measure. Nothing in this section shall prohibit an elected City officeholder,
candidate for elected City office, or any person acting as an agent or on behalf of such
officeholder or candidate, from soliciting campaign contributions in mass mailings or in
mass media directed to a significant segment of the public that may include a City
officer or employee of the City.

B. No member of an Oakland board or commission who must file an annual
Statement of Economic Interests may perform any of the following activities on behalf or
for the benefit of an elected City officer, candidate for elected City office, or for any of
his or her controlled committees or officeholder or legal expense funds:

1. Request either orally or in writing that another person make a campaign
contribution;

2. Invite a person to a fundraising event;
3. Supply names to be used for invitations to a fundraising event;
4. Allow his or her name, City title or signature to appear on a solicitation for

contributions or to a fundraising event;

5. Provide the use of his or her home or business to hold a fundraising event;

6. Act as an agent or intermediary in connection with the making of a
contribution.

C. The provisions of subsection B shall not apply to a member of a City board or
commission who is engaging in fundraising activity on his or her own behalf.

» COMMENT: The Committee sought to add this section to 1) promote
public confidence in the impartiality of government decisions, and 2)
protect government employees and appointed officials against the
perception that contributions are being coerced or made as a reward or
payment for hiring or appointment.





3.12.076 Payments Made At The Behest Of Oakland Elected Officials

A. Oakland elected officials shall report all payments made at their behest for any
legislative, governmental or charitable purpose within 30 days following the date on
which the payment or payments equal or exceed $1,000 in the aggregate from the
same source in the same calendar year in which the payment or payments are made.

B. The report identified in Subsection A shall be filed by the Oakland elected official
with the Office of the City Clerk on a form prescribed by the Public Ethics Commission.
The report shall contain the following information: (1) The name of the payer, (2)
address of the payer, (3) amount of the payment, (4) date or dates the payment or
payments were made, (5) the name and address of the payee, (6) a brief description of
the goods or services provided or purchased, if any, and (7) a description of the specific
purpose or event for which the payment or payments were made.

C. Once the $1,000 aggregate threshold from a single source has been reached for
a calendar year, all payments for the calendar year made by that source must be
disclosed within 30 days after the date the threshold was reached or the payment was
made, whichever occurs later.

» COMMENT: The above-proposed Subsections A through C require
Oakland elected officials to report whenever persons make payments at
their suggestion or behest. The above-proposed Subsections closely
mirror state law (Government Code Section 82015) in terms of the
information required, although the proposed reporting threshold of $1,000
is less than the $5,000 reporting threshold contained in state law. The
Committee believes that a lower payment threshold will provide Oakiland
residents with more infornmation about the fundraising activities of elected
officials.

| 3.42.0703.12.080 Return of Contributions

A. A contribution shall not be considered received if it is not negotiated;
depeosited.-erutilized—and-in-additionitcashed, negotiated or deposited and is returned

to the donor before the closing date of the campaign statement on which the

contribution would otherwise be reperted—In-the-case-of-a-late-contribution-as-defined-in
reported.

B. If a candidate for city office or the controlled committee for such a candidate
receives a contribution prohibited under this chapter, neither the candidate nor the
controlled committee shall be subject to any enforcement proceedings pursuant to this
chapter if the candidate or controlled committee 1) does not deposit the contribution into
his or her campaign account and returns the contribution to the donor within thirty days
from the day the contribution was received; or 2) deposits the contribution but






reimburses the total amount of the contribution to the donor within fourteen (14) days
after the date of deposit.

> COMMENT: The Committee noted several problems with the current
OCRA language, most significantly its confiict with state law regarding the
time permitted to return a late contribution and what actions may be taken
with regard fo a contribution before it is returned. The proposed language
in Subsection (A) conforms OCRA to the CPRA. The proposed language
in Subsection (B) reflects a desire by the Committee to permit a candidate
to correct the receipt of a locally prohibited contribution (e.g., a
contribution exceeding the contribution limit) without being subject to
enforcement proceedings before the Ethics Commission.

3-12.0803.12.090 Aggregation of Payments

For purposes of the contribution limitations enumerated in this Act,the-fellewing-shall

singleperson, committee or broad based politicalcommittee.

B—Fwo-ormore-entities-shall-be-treated-as-ene person whenin any of the following
cireumstances-apphrapplicable circumstances:

- ties.cl : orib of : ¢ hoir boards of di _

2—TFhe-entities-share-two-ormere-officers-A. Contributions made by a person
that are directed, controlled or financed by any other person or group of persons.

B. Contributions made by an entity shall be aggregated with another entity if the
entities:

1. have the same individuals constituting a majority of the members of
each entity's board of directors;

2. share two or more officers:

3. The-entities-are owned or controlled by the same majority shareholder
or shareholders-shareholders; or






4. The-entities-are-in-a-parent-subsidiary relationship.are a parent or

subsidiary of the other.

corporationContributions made by an individual shall be aggregated and treated as
being made by or with any corporation, firm, partnership, joint venture or trust in which

the individual owns a controlling interest (more than fifty (50) percent), shall be treated
as-ene-persen.an investment of fifty percent or more or holds a majority of voting rights.

» COMMENT: The proposed amendments to subsections (A) through (C)
are intended to clarify the current circumstances in which contributions
from one person will also be treated as coming from another person.

Feeav&eemﬂbuﬂensrContrlbutlons bv a I|m|ted Ilabllltv company (LLC) or bv the person
managing the LLC shall be aggregated and treated as being made by or with all the
members of the LLC which hold an interest of greater than twenty-five percent.

| > COMMENT: The Committee noted that a number of local contributions
are made by LLCs whose individual members also make campaign
contributions. The Committee wanted the aggregation provisions only to
| apply, however, to members whose interests in the LLC are substantial.

E. Contributions made by an individual shall be aggregated and treated as being
made by or with any sole proprietorship the individual owns.

| 3.42.0903.12.100 Loans

A. A loan shall be considered a contribution from the maker and the guarantor of
the loan and shall be subject to the contribution limitations of this Act.

B. Every loan to a candidate or the candidate's controlled committee from
another person shall be by written agreement and shall be filed with the candidate'ser
committee campaign statement on which the loan is first reported.

C. The proceeds of a loan made to a candidate by a commercial lending
institution in the regular course of business on the same terms available to members of





the public and which-is-secured-erguaranteedfor which the candidate is personally

liable shall not be subject to the contribution limitations of this Act.

» COMMENT: The Committee did not see the significance of requiring
commercial loans to be "secured or guaranteed” so long as the candidate
was personally liable for its repayment.

D. A candidate shall not charge interest on any loan he or she made to his or her
campaign.

> COMMENT: Subsection (D) reflects existing state law.

3.12.105 Extensions Of Vendor Credit

A. Vendors may extend credit to candidates and their controlled committees in

the ordinary course of business in the same manner they extend it to other persons.

mnety—ege)—daySﬁFe B Goods and services recelved from a vendor by a candldate or
hrs or her controlled committee on credlt shall not be subject to the contrrbutlon

set forth in Sectlon 3 12 050(B) so long as the candrdate or commlttee pays for those

qoods and services |n fuII no Iater than one vear after anJrntent—terepay—threthﬂa—set

eredt%en%regat&r—basr&the qoods were dellvered or the services rendered

C. Vendors, candidates and their controlled committees shall not be liable for
violating the contribution limits of Section 3.12.050(B) if the failure to pay a claimed
balance within one year is reasonably based on a good faith dispute with the vendor
and the candidate or his or her representative protested payment of the bill within 30
calendar days of notice that payment was due. Vendors shall not be liable for violating
the contribution limits of Section 3.12.050(B) if the candidate terminates his or her
controlled committee before any unprotested balance has been paid in full.

D. Any reduction or forgiveness of the amount owed to the vendor, other than
pursuant to a resolution of a good faith dispute over the amount owed for goods or
services described in subsection (C), shall constitute a contribution from the vendor to
the candidate subject to the contribution limits of Section 3.12.050(B).

E. The provisions of this section shall not apply to debt owed to a financial
institution for an outstanding credit card balance.

» COMMENT: The Committee sought to clarify and address a number of
issues arising from the current language pertaining to so-called "vendor





credit”. The Committee proposes that a campaign may receive goods and
services from a vender "on credit” without regard to the current
contribution limit if 1) the vender makes the same credit available to other
customers; and 2) the candidate pays the balance off within one year. To
protect against abuses, vendor credit will be subject to the contribution
limit if 1) the candlidate terminates his or her committee before the debt is
paid, or 2) the candidate receives a gratuitous reduction or forgiveness of
the debt. The Committee determined the above restrictions were not
necessary for debt incurred by use of a crediit card since the vendors have
already been paid for their goods or services and credit card companies
are not likely to reduce or forgive debt.

3-12.1003.12.110 Family Contributions

A. Contributions by a husband and wife shall be treated as separate
contributions and shall not be aggregated.

B. Contributions by children under eighteen (18) years of age shall be treated as
contributions by their parents and attributed proportionately to each parent (one-half to
each parent or the total amount to a single custodial parent).

3.142.1103.12.120 One Campaign Committee And One Checking Account Per
Candidate For City Office

A candidate for city office shall have no more than one campaign committee and one
cheekinrgcampaign bank account per election for the city office being sought, out of
which all expenditures for that office shall be made. This section sheuld-net
prehibitdoes not limit the establishment of savings accounts to the extent
aceounts;permitted by law, but no qualified campaign expenditures shall be made out of
these savings accounts.

3-12.1203.12.130 Money Received By City Officials And Candidates Treated As
Contributions, Income Or Gifts

Any funds received by any elected city official or candidate running in the jurisdiction or
any committee controlled by such an official or candidate shall be considered either a

campalgn contrlbutlon income or a glft Au—eampargﬂ—eemnbuﬂens—reeeﬂ&d-by—sueh

&Feﬁsed—exelaswely—tepeleenens—heldﬂ%srde%heﬂﬁﬂsdmnen— AII income and glfts shall

be subject to the disqualification provisions of the Political Reform Act, Government
Code Sections 87100 et seq.

» COMMENT: The Committee decided to strike the second sentence
because it is unnecessary and creates confusion whether OCRA applies
to contributions received by an elected Cily official or candidate running for





elective office that includes the City of Oakland but is not a local office,
e.g., county supervisor or state assemblyperson.

3.12.1303.12.140 Identification Of Contributor Required

NoA. A candidate or his or her controlled committee shall return not later than 60
days of receipt by the candidate or his or her controlled committee any contribution of
one hundred dollars ($100.00) or more for which the candidate or controlled committee

does not have on file in the records of shallbe-deposited-inte-a-campaign-checking
acecount-of-a-candidate-for-city-office-unlessthe candidate or committee the name,

address, occupation, and employer of the contributor.

contributoris B. The failure of a candidate or his or her controlled committee to disclose
the name, address, occupation and employer of any contribution of one hundred dollars
($100) or more on a campaign statement shall create a rebuttable presumption that the

information was not on file in the records of the recipient ef-the-contribution-

at the time the contribution was received.

> COMMENT: The proposed language in Subsection (A) merely conforms
existing language to state law, which requires candidales to return
contributions of $100 or more for which the candidates do not possess the
contributor's address, occupation and employer. The proposed language
in Subsection (B) creates a rebuttable presumption that the candidate
does not possess the required information if he or she does not report it on
a campalign statement.

3.12.145 Transfer Of Contributions

A. A candidate for City office may transfer campaign funds from one
controlled committee to a controlled committee for elective City office of the same
candidate. Contributions transferred shall be attributed to specific contributors using a
"last-in, first-out" or "first-in, first-out" accounting method, and these attributed
contributions when aggregated with all other contributions from the same contributor
shall not exceed the limits set forth in Section 3.12.050 or Section 3.12.060, as

applicable.

B. It is the intent of this section that transfers of a candidate's campaign
funds be consistent with the applicable provisions of Title 2, Section 18536 of the
California Code of Reqgulations.

» COMMENT: Local officeholders and candidates occasionally transfer
fund's between one controlled committee to another. A federal court has
ruled that local jurisdictions may not prohibit the transfer of funds between
a candidate's controlled committees, but may ensure that local restrictions
on contributions are preserved. The above language is similar to slale





and other local laws designed to ensure that contributions limits are
respected in the event of a transfer of campaign funds.

312140 Contractors Doeing3.12.150 Persons Negotiating Business With
The City Of Oakland;Oakland Or The Oakland Redevelopment

Agencyo+TFhe-Oakland-Unitied-School Distriet Prohibited From
Making Contributions

A. No prospective contractor shall make to any elected city official,

candidate for city office, or to any of his or her controlled committees, and no elected
city official or candidate for city office shall receive from a prospective contractor, a
contrlbutlon at any time between the the-completion-of-orthe-termination-of;

commencement of neqgotiations on a requlated contract and
one hundred eighty (180) days after the completion of negotiations or termination of
negotiations for such a requlated contract.

» COMMENT: The proposed re-write of Section 3. 12. 150 reflects the
Committee's desire to. 1) simplify and clarify the current contractor-
contribution language and 2) create an on-line database that officeholders
and candidates can use to determine from which contractors they can and
cannot receive campaign contributions.





The proposed language in subsection (A) retains the current prohibition
pertaining to contractor contributions. No prospective contractor may make
(and no candidate may receive) contributions during the time certain
contracts are being negotiated, as defined below.

B. No prospective contractor that was awarded a regulated contract shall
make to any elected city official, candidate for city office, or to any of his or her
controlled committees, and no elected city official or candidate for city office shall
receive from a prospective contractor that was awarded a requlated contract, a
contribution within one hundred eighty (180) days after the completion of neqgotiations
or termination of neqgotiations for such a requlated contract.

> COMMENT: The Committee decided that the 180-day "blackout period”
for contributions made after negotiations are completed should only apply
to the successful prospective contractor and not those who failed to obtain
the desired contract.






C. For purposes of this section, the following definitions shall apply:

1. "Regulated contract" means any agreement or an amendment to an
agreement for the rendition of services, materials, supplies commodities or equipment,
or for the transfer of any interest in real property or the fixtures thereon to or from the
City of Oakland or the Oakland Redevelopment Agency, whenever the value or nature
of such agreement or amendment requires or receives the approval of the City Council
or Redevelopment Agency, respectively. A requlated contract does not include any
contract or agreement awarded pursuant to a competitive bid.

> COMMENT: The proposed definition of a "regulated contract" contains
the same elements currently conlained in existing OCRA language except
that contracts awarded pursuant to a competitive bids would not be
subject to the contractor restriction.

2. "Prospective contractor" means any person that submits a written
bid, proposal, or statement of qualifications for the purpose of entering into a requlated
contract For purposes of the contribution restriction in subsection A, prospective
contractor also means, where applicable, all corporate officers, managing person if the
prospective contractor is a limited liability company, and any person(s) having a majority
ownership interest in the prospective contractor.

> COMMENT: OCRA currently applies to the persons negotiating regulated
contracts. If that "person” is a corporate entity, for example, then only
contributions from that corporate entity are restricted unless aggregation
rules apply. The above proposed definition would expand the restriction





on contractor contributions to the corporate officers, the managers of an
LLC, and any person having a majority ownership interest in the
prospective contractor.

3. "Services" means and includes labor and any services including,
without limitation, professional, technical and scientific services, or a combination of
services and materials, supplies, commodities and equipment.

4. "Commencement of negotiations" on a requlated contract occurs on
the date when a prospective contractor submits a written bid, proposal, or statement of
qualifications for the purpose of entering into a requlated contract to any elected or
appointed Oakland officer or employee. "Commencement of negotiations” does not
include the unsolicited receipt of marketing or advertising materials, a request to be
placed on mailing lists, routine inquiries for information about a requlated contract, or
attendance at an informational meeting.

5. "Completion of negotiations" occurs for a prospective contractor
that is awarded the requlated contract when such prospective contractor or prospective
contractor's agent executes the requlated contract. "Completion of negotiations" occurs
for a prospective contractor that is not awarded the requlated contract on the date the
City Council or Redevelopment Agency votes to award the requlated contract to the
successful prospective contractor.

6. "Termination of negotiations" occurs for a prospective contractor
when the prospective contractor provides written notice that it is withdrawing from
negotiations on the requlated contract.

D. A prospective contractor shall, at the time it submits a written bid,
proposal, or statement of qualifications for the purpose of entering into a requlated
contract, file a form with the appropriate City agency, department or office and the
Public Ethics Commission that contains the following information and representations:

1. The name, business address and business telephone number of
the prospective contractor:;

2. A brief description of the requlated contract being sought, the City
agency, division, department or office responsible for administering the contract, and
the name of an Oakland officer or employee with knowledge of the contract
specifications or provisions;

3. Where applicable, the name and title of the prospective contractor's
corporate officers, the agent(s) authorized to represent the prospective contractor in
regard to the requlated contract, the name of the managing person if the prospective
contractor is a limited liability company, and the name and title of the person(s) having a
majority ownership interest in the prospective contractor;






4. The date when the prospective contractor submitted its written bid,
proposal, or statement of qualifications for the purpose of entering into a requlated
contract to any elected or appointed Oakland agency officer or employee; and

5. An acknowledgement that the person signing the form is authorized
by the prospective contractor to do so, that he or she has read this section, and that the
prospective contractor has not made and will not make contributions prohibited pursuant
to this section.

» COMMENT: OCRA currently provides that 1) contractors must sign an
acknowledgement that they have read the OCRA section on contractor
restrictions, 2) no contract may be awarded to a contractor that has not
signed the acknowledgement, and 3) the City Clerk shall keep a current
list of contractors. While City staff typically provides prospective
contractors with the acknowledgment form as part of any contract
submission, current law and practice do not require any further information
from the conlractor to assist in the administration of these provisions. The
proposed language is subsection (D) would require prospective
contractors to provide the necessary information needed to implement this
provision and to provide a copy of the form to the Public Ethics
Commission.











E. The form referenced in subsection D shall be developed and approved by

the Public Ethics Commission and signed under penalty of perjury by the prospective
contractor or the person authorized by the prospective contractor to make the
representations contained in the form. Neither the City nor Redevelopment Agency
shall award a regulated contract to any prospective contractor that has not executed
and filed the form referenced in subsection D.

F. The Public Ethics Commission shall post on its website the information
submitted on the form referenced in subsection D. All information shall be posted within
72 hours of receipt by the Public Ethics Commission, excluding holidays and weekends.






» COMMENT: Proposed subsection (F) would require the Commission to
post the information provided by all prospective contractors within 72
hours of receipt. This information can then be accessed by officeholders
and candidates to determine which contractors (and their respective
officers and owners) from whom they may not accept contributions.

G. Elected city officials and candidates for City office who reasonably rely on
the list of prospective contractors maintained on the Public Ethics Commission website
shall not be in violation of receiving a contribution regulated pursuant to subsections A
or B if the name of the prospective contractor is not posted to the Public Ethics
Commission website at the time the contribution is deposited into their campaign bank
accounts.

» COMMENT: Once a list of contractors is in place, the Committee believes
that officeholders and candidates should be entitled to rely upon such a list
to decide whether they can accept a contribution from a potential
contributor.

» The current OCRA provisions requiring candidates to place a statement on
their campaign fundraising material has been moved to Section 3. 12.223.

3.12.160 Officeholder Fund

A. Every elected city officeholder shall be permitted to establish one officeholder
expense fund. All contributions deposited into the officeholder expense fund shall be
deemed to be held in trust for expenses associated with holding the office currently held
by the elected city officer. Contributions to the officeholder fund must be made by a
separate check or other separate written instrument. Single contributions may not be
divided between the officeholder fund and any other candidate committee. For District
Councilmembers, City Auditor and School Board Directors total contributions to an
officeholder fund shall not exceed thlrtv thousand dollars ($30 000.00) per Menfey—nve

ﬁ#ﬁy%heusaneLdeHam{%%@@@&@Q%peeye&ememeecalendar year in offlce For

Councilmember-At-Large and City Attorney, total contributions to an officeholder fund
shall not exceed thirty-eight thousand dollars ($38,000.00) per calendar year in office.
For the office of the Mayor, total contributions to an officeholder fund shall not exceed
sixty-two thousand dollars ($62,000.00) per calendar year in office.

> COMMENT: The proposed changes in the above amount reflect the
approximate change in the Consumer Price Index between 1998 and
2007.

B. Expenditures from an officeholder fund may be made for any political,
governmental or other lawful purpose, but may not be used for any of the purposes
prohibited in subsection (C)(1) through (5) of this section. Such allowable expenditures
shall include, but are not limited to the following categories:





1. Expenditures for fundraising (including solicitations by mail) for the
officeholder expense fund;

2. Expenditures for office equipment, furnishings and office supplies;
3. Expenditures for office rent;

4. Expenditures for salaries of part-time or full-time staff employed by the
officeholder for officeholder activities;

5. Expenditures for consulting, research, polling, photographic or similar
services except for campaign expenditures for any city, county, regional,
state or federal elective office;

6. Expenditures for conferences, meetings, receptions, and events
attended in the performance of government duties by (1) the officeholder
(2) a member of the officeholder's staff; or (3) such other person
designated by the officeholder who is authorized to perform such
government duties;

7. Expenditures for travel, including lodging, meals and other related
disbursements, incurred in the performance of governmental duties by (1)
the officeholder, (2) a member of the officeholder's staff, (3) such other
person designated by the officeholder who is authorized to perform such
government duties, or a member of such person's household
accompanying the person on such travel;

8. Expenditures for meals and entertainment directly preceding, during or
following a governmental or legislative activity;

9. Expenditures for donations to tax-exempt educational institutions or tax
exempt charitable, civic or service organizations, including the purchase of
tickets to charitable or civic events, where no substantial part of the
proceeds will have a material financial effect on the elected officer, any
member of his or her immediate family, or his or her committee treasurer;

10. Expenditures for memberships to civic, service or professional
organizations, if such membership bears a reasonable relationship to a
governmental, legislative or political purpose;

11. Expenditures for an educational course or educational seminar if the
course or seminar maintains or improves skills which are employed by the
officeholder or a member of the officeholder's staff in the performance of
his or her governmental responsibilities;





12. Expenditures for advertisements in programs, books, testimonials,
souvenir books, or other publications if the advertisement does not
support or oppose the nominations or election of a candidate for city,
county, regional, state or federal elective office;

13. Expenditures for mailing to persons within the city which provide
information related to city-sponsored events, school district-sponsored
events, an official's governmental duties or an official's position on a
particular matter pending before the Council, Mayor, or School Board;

14. Expenditures for expressions of congratulations, appreciation or
condolences sent to constituents, employees, governmental officials, or
other persons with whom the officeholder communicates in his or her
official capacity;

15. Expenditures for payment of tax liabilities incurred as a result of
authorized officeholder expense fund transactions;

16. Expenditures for accounting, professional and administrative services
provided to the officeholder fund;

17. Expenditures for ballot measures.
C. Officeholder expense funds shall not be used for the following:

1. Expenditures in connection with a future election for any city, county,
regional, state or federal elective office;

2. Expenditures for campaign consulting, research, polling, photographic
or similar services for election to city, county, regional, state or federal
elective office;

3. Membership in any athletic, social, fraternal, veteran or religious
organization;

4. Supplemental compensation for employees for performance of an act
which would be required or expected of the person in the regular course or
hours of his or her duties as a city official or employee;

5. Any expenditure that would violate the provisions the California State
Political Reform Act, including Government Code Sections 89506 and
89512 through 89519.

D. No funds may be transferred from the officeholder fund of an elected city
officeholder to any other candidate committee.





E. No person shall make to any elected city officeholder, and no elected city

officeholder shall accept from any person, a contribution or contributions to an
officeholder fund totaling more than the amount permitted in Section 3.12.050(B), as
adjusted, during any calendar vear.

» COMMENT: Existing subsection (E) appears to limit contributions to an
officeholder account depending on whether the officeholder agreed to
accept a voluntary expenditure ceiling during the course of his or her
campaign. The Committee concluded that officeholders should be able to
raise officeholder funds in the same contribution amounts, regardless of
how they chose to finance their campaigns.

F. Expenditures made from the officeholder fund shallret-be-subjectto-the
voluhtary-expenditure-ceilings-of-Article N-of-this-Aet:not, during a calendar year,
exceed the amount permitted to be contributed to the officeholder fund in a calendar
year. At no time shall the account balance in any officeholder fund exceed the amount
permitted to be contributed to the officeholder fund in a calendar year.

» COMMENT: OCRA currently does not limit the amount that an
officeholder may spend from his or her officeholder account or limit the
total balance in such an account. The Committee was concerned that
without such limits officeholders could create a "war chest” of officeholder
funds that could be used fo support re-election efforts. The proposed
language in subsection (F) would limit the amount officeholders could
spend in a given calendar year and prohibits the account balance to
exceed the permitted annual amount for contributions.

G. During the six months prior to the date of the election on which the elected
officeholder's name shall appear on the ballot for any city, county, regional, state or
federal office, no officeholder funds shall be expended for the following purposes, goods
or services:

1. Consulting, research, polling, photographs or image recording;

2. Mass mailings to persons within the city which (a) contain the
officeholder's photograph or visual representation, or (b) the name of the officeholder
other than as part of a letterhead, signature line or return address and in no event larger
than a font size of 12 points; and

3. Expenditures for donations to tax-exempt educational institutions or
tax-exempt charitable, civic or service organizations, except for the purchase of tickets
to charitable or civic events sponsored by such institutions or organizations.






» COMMENT: The proposed language in subsection (G) reflects the
Committee's desire to limit those officeholder expenditures that could be
used to coordinate with re-election efforts. The Committee also discussed
prohibiting officeholder accounts altogether, which the Commission will
need to consider as part of its final recommendation to the City Council.

3-12.1603.12.170 Allowance For Donation Of Office Space

0 a-€3 ! . Candidates for
City elected office shall be permitted to receive non-monetary contributions of office
space that are not subject to the contribution limitations of Section 3.12.050 or 3.12.060
provided that:

space, consisting of one contiguous premises, per election;

2. The candidate accurately and timely reports the fair market value of
the contribution of office space on his or her campaign statements;

3. The candidate does not take possession of make use of the office
space any earlier than the date the candidate files nomination papers with the City Clerk
for the office being sought and no later than the end of the semi-annual reporting period
following the election for the office being sought;

4. The premises is not used for any purpose other than for election-
related activities by the candidate; and

5. The fair market value of the premises shall constitute a qualified
campaign expenditure subject to the voluntary expenditure ceiling of Section 3.12.210.

> COMMENT: The Committee concluded that existing Section 3.12.170 is
unclear and does not adequately address the issue regarding donations of
campalign office space. The Committee proposes to permit donations of





office space not subject to the $600 contribution limit, but constituting a
qualified campaign expenditure subject to the voluntary expenditure
ceifing.

3.12.1703.12.180 Legal Expense Funds

A. An elected city officeholder or candidate for city office may receive
contributions for a separate legal expense fund, for deposit into a separate account, to
be used solely to defray attorney's fees and other legal costs incurred in the candidate's
or officeholder's legal defense to any civil, criminal, or administrative action or actions
arising directly out of the conduct of the campaign or election process, or the
performance of the candidate's or officeholder's governmental activities and duties.
Contributions to the legal expense fund must be earmarked by the contributor for
contribution to the fund at the time the contribution is made. All funds contributed to an
officeholder or candidate for legal expense fund must be deposited into the
officeholder's appropriate campaign bank account prior to being deposited into the legal
expense fund. The legal expense fund may be in the form of a certificate of deposit,
interest-bearing savings account, money market account, or similar account, which shall
be established only for the legal expense fund.

B. Centributions+eceived-by-ormade-to-theNo person shall make to any elected

City officeholder or candidate for City office, and no elected City officeholder or
candidate for City office shall accept from any person, a contribution or contributions to
a legal expense fund shal-ret-be-subjectto-the-contributionlimitations-of-Article-H-of
this-Acttotaling more than the amount permitted in Section 3.12.050(B), as adjusted,
during any calendar year.

C. Expenditures made from the legal expense fund shall not be subject to the
voluntary expenditure ceilings of Article IV of this Act.

D. Prior to the receipt of any contributions to a legal expense fund, the
officeholder or candidate shall file with the Office of the City Clerk a form entitled
"Statement Of Proceedings" that identifies the specific civil, criminal or administrative
proceedings for which the legal expense fund is established. Information on the form
shall include the case or administrative proceeding number, the case nhame or title of
proceedings, and the venue or location of the proceedings.

» COMMENT: The Committee believes that officeholders and candidates
should be required to disclose basic information about the legal
proceedings justifying the initiation of a legal defense fund.

E. No legal expense fund balance remaining after any court case or proceeding
in_ connection with which the funds were raised may be transferred to any other person,
fund or committee. Within six months after final conclusion of the lawsuit or proceeding
and the payment of all debts incurred in connection with that lawsuit or proceeding, any
surplus in the legal expense fund must be returned to the donors on a pro rata basis or
given to the City of Oakland general fund.






» COMMENT: The Committee notes that current law permits any person to
make a contribution in any amount to a local legal defense fund. The
Committee concluded that contributions to a legal defense fund should be
subject to the same limits as contributions to a campaign account or an
officeholder account.

3.12.1803.12.190 Volunteer Services Exemption

Volunteer personal services, and payments made by an individual for his or her
own travel expenses if such payments are made voluntarily without any understanding
or agreement that they shall be directly or indirectly repaid to him or her, are not
contributions or expenditures subject to this Act.

3.12.195 Restriction On Hiring Family Members By Candidates And
Officeholders

Campaign and officeholder funds shall not be used to pay for services rendered
to or on behalf of an elected City officeholder or candidate for elected City office by such
officeholder's or candidate's spouse, domestic partner, child, parent, grandparent,
grandchild, brother, sister, parent-in-law, brother-in-law, sister-in-law, nephew, niece,
aunt, uncle or first cousin.

> COMMENT: The Committee seeks fo avoid abuses reportedly occurring
in other jurisdictions in which campaign funds are used to make payments
to family members for vaguely defined or questionable professional
services.

Article IV. Expenditure Ceilings
3.12.1903.12.200 Expenditure Ceilings

All candidates for city office who adopt campaign expenditure ceilings as defined
below are permitted the higher contribution limit as defined in Sections 3-12.050C-and
3-12.060€3.12.050(B) and 3.12.060(B) of this Act. Before aeceptingreceiving any
contributions at the higher contribution limit, candidates who adopt voluntary
expenditure ceilings must first file a statement with the City Clerk on a form approved for
such purpose indicating acceptance of the expenditure ceiling. Said statement shall be
filed no later than the time for filing a Candidate Intention Statement for the office being
sought or before the receipt of any fercandidacy-with-the-City-Clerk-contribution in
excess of the contribution limits set forth in Sections 3.12.050(A) and 3.12.060(A),
respectively, whichever occurs first. This statement willbe-madepublic.shall be a
public record subject to public inspection and copying.

» COMMENT: The proposed amendments above are intended to clarify
existing language.





| 342.2003.12.210 Amount Of Expenditure Ceilings

| A. A candidate for office of Mayor who voluntarily agrees to expenditure
ceilings shall not make qualified expenditures exceeding seventy cents ($.70) per
resident for each election in which the candidate is seeking elective office. A candidate
for other citywide offices who voluntarily agrees to expenditure ceilings shall not make
qualified expenditures exceeding fifty cents ($.50) per resident for each election in
which the candidate is seeking office. A candidate for District City Councilmember who
voluntarily agrees to expenditure ceilings shall not make qualified expenditures
exceeding one dollar and fifty cents ($1.50) per resident in the electoral district for each
election in which the candidate is seeking elective office. A candidate for School Board
Director who voluntarily agrees to expenditure ceilings shall not make qualified
campaign expenditures exceeding one dollar ($1.00) per resident for each election in
the electoral district for each election for which the candidate is seeking office.
Residency of each electoral district shall be determined by the latest decennial census
population figures available for that district.

Beginning in 1999, theB.  The City Clerk shall once annually on a calendar year
basis-inereaseadjust the expenditure ceiling amounts dpen-a-finding-thatin the January

following every year in which an election is held in the City of Oakland for city office.
Any increase shall be equal to the increase in the cost of livingin-the-immediate-San
Franeiseo-Bay-Area; as shown on the Consumer Price Index (CPI) for all items in the
San Francisco Bay Area as published by the U.S. Department of Labor, Bureau of
Statistics,has increased. The increase of the expenditure ceiling amounts shall not
exceed-the- CPHnerease using-1998-as-the-index-year—The-increase-shall-be rounded
to the nearest thousand-one hundred dollars. The City Clerk shall publish the adjusted
expenditure ceiling amounts no later than February-dstofeach-year—January 31° of

the year in which the adjustment is made.

C. Payments made to a professional bookkeeper, accountant or campaign
treasurer to perform the duties and tasks necessary to comply with the requirements of
the California Political Reform Act and this Act shall shall constitute a qualified
expenditure not subject to the voluntary expenditure ceilings for the election in which the
candidate is seeking office.

> COMMENT: The above language is intended to create an incentive for
officeholders and candidates to relain professional bookkeepers,
accountants or campaign treasurers. The Committee noted that state and
local campaign finance laws are complex. The Committee concluded that
public disclosure is best served when candidates and officeholders are
able to comply with these requirements without competing with other
expenditures for a place within the expenditure ceiling.

3.142.2103.12.220 Time Periods For Expenditures

For purposes of the expenditure ceilings, qualified campaign expenditures made
| at any time on or before Mareh-31stJune 30th of the election year shall be considered





primary election expenditures, and qualified campaign expenditures made from
ApritJuly 1st until December 31st of the election year shall be considered general
election expenditures. However, in the event that payments are made but the goods or
services are not used during the period purchased, the payments shall be considered
qualified campaign expenditures for the time period in which they are used. Payments
for goods or services used in both time periods shall be prorated.

3-12.2203.12.230 Expenditure Ceilings Lifted

A. If a candidate declines to accept expenditure ceilings and receives
contributions or makes qualified campaign expenditures equal to fifty (50) percent or
more of the expenditure ceiling, or if ana_ committee makes independent expenditure

committee-in-the-aggregate-spendsexpenditures of more than fifteentwenty thousand
dollars {$15,000.00}-6n($20,000.00) in a District City Council or School Board election

or seventyninety thousand dollars {$76,660-00)($90,000.00) in a City Attorney, Auditor,
Councilmember-at-Large or Mayoral election, the applicable expenditure ceiling shall no
longer be binding on any candidate running for the same office, and any candidate
running for the same office who accepted expenditure ceilings shall be permitted to
continue receiving contributions at the amounts set for such candidates in Sections

ef—ﬁ#een—theusanel—eleuaps?; 12 050(B) and 3. 12 060(B) of this Act The amounts of

twenty thousand dollars ($20,000.00) and ninety thousand ($15,000-00)-and-seventy
thousand-dellars{$70,000.00)dollars ($90,000.00) respectively, shall be increased in

proportion to any increase of the voluntary expenditure ceiling amounts resulting from
an increase in the CPI as provided by Section 3-12.1803.12.210 of this chapter.

> COMMENT: The Committee recognized that subsection A is limited
merely to "independent expenditure committees.” Such committees use
their own money to make independent expenditures and technically do not
include committees that receive contributions from other persons to make
independent expenditures. The Committee desired that Subsection A
apply to all committees that make independent expenditures and not to the
narrow class of so-called "independent expenditure committees.” The
proposed changes in the amounts set forth in Subsection A reflect the
approximate change in the CP/ since OCRA was initially adopted.

B. Any candidate or committee that fails to timely file or accurately report
campaign contributions or expenditures pursuant to state law and such failure results in
a delay or failure in the lifting of the expenditure ceilings as specified in Subsection
3.12.230(A), shall be subject to enforcement proceedings before the Public Ethics
Commission pursuant to Article VII of this Chapter.

> COMMENT: The Commission'’s ability fo administer this section is wholly
dependent on the timely filing and accurate completion of appropriate
campaign financial statements. The Committee believes the Commission





should have a local enforcement mechanism to ensure timely and
accurate filing.

| Article V. Independent Expenditures, Campaign Disclosures And Recordkeeping

Communications

A. Any person who makes a payment or promise of payment in an aggregate
amount of $1,000 or more during any calendar year for an election communication shall
file a statement with the Office of the City Clerk on a form developed by the Public
Ethics Commission disclosing (1) the name and street address of the person making the

payment or promise of payment; (2) the name and street address of all recipients of any
payment or promise of payment exceeding $100 or more; (3) the date and amount of
payment or promise of payment for each recipient of $100 or more; (4) the name of the
candidate mentioned in the election communication; and (5) a brief description of the
goods and services provided for each payment or promise of payment exceeding $100
or more.

B. The person filing the statement required under this section shall verify,
under penalty of perjury, that he or she has used reasonable diligence in preparing the
statement and that to the best of his or her knowledge the information contained in the
statement is true and complete.

C. The statement specified in subsection (A) shall be filed within 72 hours
after paying or promising to pay $1,000 or more during a calendar year for an election
communication. The statement shall be amended within 72 hours thereafter whenever
the filer pays or promises to pay an additional amount of $100 or more to any person for
| an election communication.

| » COMMENT: This and the following sections implement the Committee's
goal of regulating so-called "election communications.” (See Section
3.12.040 for a proposed definition of an "election communication."”) The
Committee noted that current law does not require the disclosure of any
information regarding the maker of an election communication or its
source of funding. The above proposed Section 3. 12.240 would require
persons who pay more than $1,000 per year for an election

| communication fto file a disclosure document with the Office of the City
Clerk.

3.12.241 Disclosures For Certain Election Communications and Independent

Expenditures

The following provisions shall apply to any election communication or independent
expenditure pertaining to an election for the office of Mayor, City Attorney, City Auditor,






City Councilmember or School Board Director whose cost equals or exceeds one
thousand ($1,000) dollars:

contained in printed materials designed to be distributed personally or through the mail
(e.q., letters, brochures, handbills) and that are distributed to 200 or more persons shall
contain the following disclosure statement: "Paid

Neoticeto-\oters

for by (insert the name and address of the person or persons who paid
for the communication.)" The disclosure statement shall be printed in type no less than
12 points in size and printed in contrasting color to the background on which it appears.

B. All election communications and independent expenditures contained in a
recorded telephone message distributed to 200 or more persons or households shall
include a disclosure statement that identifies the name of the person or persons paying
for the recorded telephone election communication.

1. The disclosure statement shall be spoken in a clearly audible
manner and spoken at the same speed and volume as the rest of the recorded
telephone message.

2. All persons who make or hire others to make election
communications or independent expenditures contained in a recorded telephone
message distributed to 200 or more persons or households shall maintain, for a period
of at least four years, a transcript of each communication and a record indicating the
date and number of calls made for each recorded telephone message.

3. Within forty-eight (48) hours of making an election communication
or independent expenditure contained in a recorded telephone message distributed to
200 or more persons or households, the person making or hiring others to make the
recorded telephone message shall file a copy of the transcript of the message with the
Office of the City Clerk. Any transcript filed with the Office of the City Clerk shall be a

public record.






C. All election communications and independent expenditures contained in
printed signs or billboards with a minimum surface area of one hundred twenty (120)
square feet shall contain the following disclosure statement: "Paid for by
(insert the name and address of the person or persons who paid for the
communication.)" The disclosure statement shall be printed in typeface no smaller than
five percent (5%) of the height of the sign or billboard and in contrasting color to the
background on which it appears.

D. All election communications and independent expenditures contained in a
televised or broadcast video communication shall contain the following disclosure
statement: "Paid for by (insert the name and address of the person or
persons who paid for the communication.)" The disclosure statement shall be both
written and spoken either at the beginning or at the end of the communication, except
that if the disclosure statement is written for at least five seconds of a broadcast of thirty
seconds or less or ten seconds of a sixty second broadcast, a spoken disclosure
statement is not required. The written disclosure statement shall be of sufficient size to
be readily legible to an average viewer and air for not less than four seconds.

E. For all disclosure statements required pursuant to the section, the
following shall apply:

1. If there is more than one person paying for the election
communication or independent expenditure, the disclosure statement shall disclose the
two highest payors.

2. If the person paying for the election communication or independent
expenditure qualifies as a committee pursuant to Government Code Section 82013, the
disclosure shall identify the exact name of the committee and its identification number.

3. No acronyms are permitted in any disclosure statement.

> COMMENT: The changes proposed to above Section 3.12.241 would
expand OCRA's current minimal disclosure requirements for independent
expenditures to include "elections communications." It would also apply
the disclosure requirement for independent expenditures and elections
communications to other forms of communications not expressly identified
under current law, specifically, telephone communications, printed signs
and billboards, and televised broadcasts. Unidentified billboard and
telephone messages have been a source of concern during previous
elections.

3.12.242 Certification Of Independent Expenditures

A. Any person who incurs a campaiqgn filing obligation on account of making
an independent expenditure supporting or opposing a local candidate shall file with the
Office of the City Clerk on a form developed by the Public Ethics Commission a






declaration signed under penalty of perjury that all independent expenditures made
during a reporting period was not made to or at the behest of a candidate.

B. The form specified in subsection A shall be filed with the Office of the City
Clerk no later than the campaign statement required for each reporting period.

> COMMENT: The CPRA generally defines an "independent expenditure”
as an expense made in connection with a communication which urges a
particular result in an election but which is not made to or at the behest of
the affected candidate or committee. Occasionally concerns are raised
whether an independent expenditure is truly "independent” of an affected
candidate. This proposed section would require makers of independent
expenditures to verify they have complied with existing law.

3.12.243 Campaign Fundraising Notice

Elected city officeholders, candidates for city office and their controlled committees shall
include a notice on all campaign fundraising materials equivalent to eight point roman
boldface type, which shall be in a color or print which contrasts with the background so
as to be easily legible. The notice shall consist of the following statement:

"The Oakland Campaign Reform Act limits campaign contributions by all persons (OMC
88 3.12.050 and 3.12.060) and prohibits contributions during specified time periods from
persons negotiating certain contracts with the City of Oakland, the Oakland
Redevelopment Agency or the Port of Oakland (OMC § 3.12.140)."

» COMMENT. This proposed section is a re-statement of existing Sections
3.12. 140(M-0).

3.12.244 Record Keeping And Local Filing Reguirements

A. Elected city officeholders, candidates for city office and the treasurers for
such officeholders and candidates shall maintain detailed accounts, records, bills and
receipts necessary to prepare all campaign statements required pursuant to the
California Political Reform Act, establish that campaign statements were properly filed,
and to comply with the California Political Reform Act and this Act. The detailed
accounts, records, bills and receipts shall be retained by the filer for a period of four
years following the date that the campaign statement to which they relate is filed.

B. Elected city officeholders and candidates for city office shall timely file,
and completely and accurately execute, all campaign statements required pursuant to
the California Political Reform Act.






3.12.245 Audits Of Campaign Finances

A. Every candidate for election to City office shall be subject to an audit of his
or her campaign statements and campaign finances as provided in this Section.

B. The Office of the City Auditor shall conduct audits with respect to the
campaign statements and campaign finances of candidates who seek election to City
office for whom the Public Ethics Commission determines has 1) received or expended
an amount equaling more than twenty-five (25) percent of the voluntary expenditure
ceiling applicable to the office sought, 2) failed to file one or more campaign statements
for the office sought, or 3) raised a reasonable doubt over the accuracy or
completeness of his or her campaign statements. Audits of candidates for the Office of
City Auditor shall be conducted by an audit provider selected by the Public Ethics
Commission and which is not currently employed by the City of Oakland.

C. No audit shall begin until after the last date for filing the first campaign
statement following the general, runoff or special election for the office for which the
candidate ran. The audit shall cover the campaign statements and campaign finances
pertaining to the election for the office sought by the candidate and shall exclude
campaign statements or campaign finances which have already been audited pursuant
to this Section or Section 3.13.100(D) of the Limited Public Financing Act.

D. All completed audit reports shall be transmitted to the Public Ethics
Commission and to the Office of the City Clerk. All completed audit reports shall be
public documents and made available for public inspection and copying.

» COMMENT: The proposed amendments in subsections A through D
would institute a mandatory audit program affecting only candidates who
raise or expend significant amounts of money, fail to file required
campaign statements, or whose own campaign statements raise a
"reasonable doubt” over the accuracy or completeness of their financial
reporting. The Committee noted that even though campaign statements
are executed under penally of perjury, there exists no other mechanism for
reconciling reported financial information with actual transactions. This is
especially significance in Oakland where contributions are regulated and
expenditures voluntarily limited.

Article VI. Agency Responsibility

| 342.2403.12.250 Duties Of The Public Ethics Commission And City Clerk

The Public Ethics Commission shal:shall monitor, administer and enforce the
provisions of this Act as specified herein. The Office of the City Clerk shall perform the
duties specified herein.






Article VII. Enforcement
3.12.260 Public Ethics Commission As Enforcing Body

The Public Ethics Commission is the sole body for civil enforcement of this Act. In the
event criminal violations of the Act come to the attention of the Public Ethics
Commission, the eemmissierCommission shall promptly advise in writing the City
Attorney and the appropriate prosecuting enforcement ageney-agencies.

3.12.270 Criminal Misdemeanor Actions

Any person who knowingly or willfully violates Articles Ill, IV or V of this Act is guilty of a
misdemeanor. Any person who knowingly or willfully causes any other person to violate
any provision of the Act, or who knowingly or willfully aids and abets any other person in
violation of any provision of this Act, shall be liable under the provisions of this section.
Prosecution for violation of any provision of this Act shall be commenced within four
years after the date on which the violation occurred.

3.12.280 Civil Enforcement Actions

A. Any person who intentionally or negligently violates Articles Ill, IV or V of this
Act is subject to enforcement proceedings before the Public Ethics Commission
pursuant to the Public Ethics Commission's General Rules of Procedure.

B. If two or more persons are responsible for any violation, they shall be jointly
and severally liable.






te—semean%aetlenﬂfﬂeel—b%er—enlf the Comm|SS|on determlnes a V|0Iat|on has occurred

the Commission is authorized to impose appropriate penalties and fines in an amount
not to exceed $1,000 per violation or three times the amount of the unlawful contribution
or expenditure, whichever is greater. behalf-ofthe-Commission-in-the-interest The
Commission is authorized to settle any proceeding in the interests of justice.

F. No complaint alleging a violation of any provision of this Act shall be filed with
the Public Ethics Commission more than two years after the date the violation occurred.

> COMMENT: The proposed changes to the above section seek to conform
the complaint process under OCRA to the Commission'’s existing General
Complaint Procedures. All other local laws under the Commission’s
Jurisdiction are governed by the General Complaint Procedures.

3.12.290 Injunctive Relief

The Public Ethics Commission may sue for injunctive relief to enjoin violations or to
compel compliance with the provisions of this Act.

3.12.300 Cost Of Litigation

The court may award to a complainant or respondent who prevails in any action for
injunctive relief, his or her costs of litigation, including reasonable attorney's fees.

3.12.310 Disqualification

In addition to any other penalties prescribed by law, if an-efficiala candidate or elected
city officeholder receives a contribution in violation of Sections 3-12.050-anrd-3-12.066;
the-offieial3.12.050, 3.12.060 or 3.12.140, the candidate or officeholder shall not be
permitted to make, participate in making or in any way attempt touse-his-er-her-official
pesitien-te influence a governmental decision in which the contributor has a financial
interest—Theinterest as defined by the provisions of Government Code Sections 87100
et seq. and the administrative regulations efthe-FairPolitical- Practices-Commission

shall-apply-to-interpretations-of this-seetion-adopted thereto.

> COMMENT: The proposed changes to the above section intend to clarify
that the "financial interest" of a contributor be defined by the same
threshold financial interests as currently existing in the CPRA.






Article VIIl. Miscellaneous Provisions
3.12.320 Applicability Of Other Laws

Nothing in this Act shall exempt any person from applicable provisions of any other laws
of this state or jurisdiction.

3.12.330 Severability

If any provision of this Act, or the application of any such provision to any person or
circumstances, shall be held invalid, the remainder of this Act to the extent it can be
given effect, or the application of such provision to persons or circumstances other than
those as to which it is held invalid, shall not be affected thereby, and to this extent the
provisions of this Act are severable.
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Public Ethics Commission

Stamp Date/Time Received:

COMPLAINT FORM ,
Complaint Number: OC% T O‘

Please Type or Print in Ink and Complete this Form.

This complaint concerns a possible violation of: (please check all that apply)

[ ] The Oakland Sunshine Ordinance, California Public Records Act or >
Brown Act. (Access to public meetings or documents.) ]

[ ] Oakland Campaign Reform Act
ﬂ,@akland City Council's Rules of Procedure/Code of Ethics
[ ] Oakland Limited Public Financing Act
Mland Conflict of Interest regulations
[ ] Oakland Lobbyist Registration Act
[ ] Oakland False Endorsement In Campaign Literature Act

[ 11 am/We are not sure which specific law, ordinance or regulations apply. Date3/2/09
However, I am/We are requesting that the Ethics Commission determine if Pane 7 . 27

4 '1 ‘ s

1 of 3 \TTACH EA"A; E NT l 1/22/2009 9:22 AM





City of Oakland http://www.o 1dnet.com/government/public_ethics/complaint.html

my/our complaint is within its jurisdiction.

“Lakpzéb;/(ﬁmd% ;A CEDA Dk
Tuare. 2COY gy fretf % f/ 4C/MMQ
The alleged violation occurred at the following place:

< ee a,/é(/cméa of

Please provide specific facts describing your complaint. (Or attach additional
pages as necessary.)

The persons you allege to be respon51b r the Vlolatlon(s) are:

Wf\ya/z Q——/(A/V\S

Any witnesses who were involved and/or who can provide additional
information are: (Please indicate names and phone numbers, if available.)

PLEASE NOTE:

There may be other laws that apply to the violation(s) you are alleging. The
time limit to commence a legal proceeding to enforce those laws may not be
extended by filing this complaint. You should contact an attorney
immediately to protect any rights available to you under the law.

By filing this complaint with the Public Ethics Commission it, and all other

materials submitted with it, becomes a public record available for
inspection and copying by the public.

NAME: ﬂ}&wi (A 2¢ UPHONE NO.(Day):( )

ADDRESS: PHONENO.(Eve)( )___ .
ary: (R )\ @vi staTs A zip: 7‘{4&/ gcjeé—lloq
o
FAXNO.:( ) . Page §___of 21
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PLEASE RETURN THIS FORM TO:

Public Ethics Commission Phone: (510) 238-3593
One Frank Ogawa Plaza, 4™ floor FAX:(510) 238-3315
Oakland, CA 94612

Back
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January 22, 2009

Mr. Dan Purnell

Director, Public Ethics Commission
1 Frank Ogawa Plaza

Oakland, CA 94612

RE: Filing of Complaint against Mayor Ron Dellums for Acts of cronyism by appointing an unqualified person,
Dan Lindheim, as Interim City Administrator, as well as Interim Director of Economic Development, based on
a 25-year political relationship, irrespective of Mr. Lindheim being unqualified for both positions.

Background Statement:

Oakland residents deserve excellent leadership at all levels, and in all departments. Given the challenges of the
worsening economy, high crime rates, and increasing budget deficits, there have been few other time in our
history when we so desperately needed effective leadership, particularly in “Director” and “Administrator”
positions. Our greatest hope for making a positive and smooth recovery from the economic crisis is to have
excellent and proven leadership in these positions. Without strong leadership, the likelihood that Oakland will
suffer more dire consequences and remain in a state of prolonged budget deficits is increased. Our residents
cannot, and should not, have to face these circumstances.

Mr. Lindheim served as Mr. Dellums’ legislative aide in Congress for over 20 years, as a policy person at the
World Bank, and has also run a small business. But he does not have anywhere close to “12 to 15 years of
senior level executive management experience preferably in a large sophisticated diverse urban governmental
organization” (a primary qualification excerpted from the Mayor’s own job description for the City
Administrator position).

While serving as a council aide for almost seven years, | observed that the most important job a mayor can do
is hire great administrators and department heads. One of the reasons that Jerry Brown was so successful at
achieving his goals of attracting downtown housing, building two pioneering charter schools (School for the
Arts and the Oakland Military Institute), reducing crime, and growing Oakland’s budget was because he was
surrounded by national leaders in municipal management; people like Robert Bobb, known as a top leader in
his field of government administration and management; Claudia Cappio, a top administrator in economic
development; and Raul Godinez, Oakland’s current Public Works Director who is winning awards for his
innovative management efforts.

In turn, Robert Bobb surrounded himself with highly competent staff assistants, with advanced degrees in
public administration, who were highly motivated and ambitious; people like Edward Reiskin (then his deputy
administrator) who is now Director of Public Works in San Francisco, and Rosie Rios (then Director of Economic
Development) who now works for the MacFarlane Partners, an investment group that manages over 11 billion
dollars in assets.

People often forget that Oakland had relatively low crime rates in 2003, 2004, 2005, even though our police
department was severely understaffed at the time. In 2004, for example Oakland had 82 homicides and less
than 730 officers. This success was based on the fact that we had excellent managemenlt that demanded
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Much of this success began to deteriorate after Robert Bobb left, and then Mrs. Rios, and then Mr. Reiskin, and
finally Mrs. Cappio. As a result, the management of our city is in shambles, and no restructuring plan will save
us. The only thing that will save us is decisive leadership, which Mayor Dellums is incapable of; and effective
management, which Mr. Lindheim has no experience in.

Oakland has an opportunity to neutralize the ineffective leadership of the Mayor by filling the key positions of
the city--City Administrator, Director of CEDA, Fire Chief, Police Chief--with proven leaders in their respective
fields.

The appointment of Dan Lindheim as Interim City Administrator and interim Director of CEDA was a slap-in-
the-face to Oaklanders in that it exemplifies the worst kind of crony-based governing, where it is more
important to reward your friends, then it is to deliver excellent services to residents. Making Mr. Lindheim the
permanent City Administrator, particularly at a time when Oakland is in crisis, would be unconscionable.

Oakland residents must demand excellent management of its city.

Complaint:
Acts of cronyism, by Mayor Dellums, by appointing an unqualified person, Dan Lindheim, as Interim City

Administrator and Interim Director of Economic Development based on a 25-year political relationship,
irrespective of Mr. Lindheim being unqualified for both positions.

Facts:

On December 9™, the Oakland City Council voted unanimously to pass Ordinance No. 12908, “An Ordinance
Amending Title 9 of the City of Oakland Municipal Code by Adding A New Chapter, 2.38, Entitled Anti-
Nepotism Policy, to Prevent Nepotism and Cronyism in Hiring and Administration.”

Section 2.38 of the Ordinance defines “Cronyism” as “participating in any employment decision that may be
viewed as a conflict of interest, such as one involving a close friend, a business partner, and/or professional,
political, or commercial relationship, that would lead to preferential treatment or compromise the appearance
of fairness.”

Sitting next to Councilmember Nadel, the sponsor of the Cronyism amendment, as the council passed this
Ordinance unanimously, was Mr. Dan Lindheim, Interim City Administrator and Interim Director of Economic
Development, a 30 year political ally of Mayor Dellums, who lacks the qualifications, identified in the Mayor’s
own job description for the City Administrator’s Position, to serve as Interim City Administrator or Interim
Director of Economic Development.

Merriam-Webster defines Crony as “a close friend especially of long standing”.

Merriam-Webster defines Cronyism as “partiality to cronies especially as evidenced in the appointment of
political hangers-on to office without regard to their qualifications”.

Dan Lindheim is certainly a “political hanger-on” of Mayor Dellums, having served as his political aide in
Congress since the 1970'’s.
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Since it can easily be established that Mr. Lindheim has a long political relationship with Mr. Dellums, the
litmus test of whether or not Mr. Lindheim’s appointment as Interim City Administrator constitutes Cronyism is
whether or not Mr. Lindheim is qualified to even apply for the position under Mayor Dellums own list of
qualifications posted in the job announcement for the position (Attachment A). In fact, it states:

Qualifications

“The City Administrator must be a dynamic, creative and results oriented executive capable of working
effectively in a large, diverse and complex Mayor-Council form of government. The Mayor is seeking a
City Administrator who can assist in implementing his vision. Candidates must be team oriented and
able to work well with all city elected officials, a diverse staff, a highly active and diverse community
and numerous business, civic and neighborhood organizations. A generalist background is desirable
with strong f/sca/ adm/n/strat/ve management and econom/c/communlty development expertlse

or umvers:ty in publlc or bu51hess adm/n/strat/‘on ora re/ated field is required with an advanced degree
being highly desirable.”

Mr. Linhdeim does not have “12 to 15 years of senior level executive management experience preferably in a
large sophisticated diverse urban governmental organization.” He has been a political aide, an economist at
the World Bank, and ran his own small business. But he has never had “senior level executive management
experience in a large sophisticated diverse urban governmental organization”.

Furthermore, the January 2009 Strategic Planning Report to the Mayor by The PFM Group clarifies that the
Charter of Oakland has the following language relative to the Mayor’s appointment of the City Administrator:

“The Mayor shall appoint a City Administrator, subject to the confirmation by the City Council, who shall be the
chief administrative officer of the City. He shall be a person of demonstrated administrative ability with
experience in a responsible, important executive capacity and shall be chosen by the Mayor solely on the basis
of his executive and administrative qualifications.”

Therefore, the appointment of Mr. Linhdeim as Interim City Administrator and as Interim Director of Economic
Development, and any potential consideration of appointing him as permanent City Administrator can only be
construed as “Cronyism”, an act that the City Council, led by Councilmember Nadel, unanimously voted to
prohibit in the City of Oakland hiring procedures in December 2008.

Action Requested:

| formally request that the Public Ethics Commission, the Director of Personnel, and the City Attorney
immediately begin investigating whether the Mayor’s appointment of Mr. Lindheim as Interim City
Administrator and Interim Director of Economic Development constitutes Cronyism, and whether the possible
appointment of Mr. Lindheim to Permanent City Administrator would also constitute Cronyism.

Respectfully,

Carlos Plazola
Oakland Resident , (
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ATTACHMENT A
City of Oakland, California
City Administrator

Position Profile

The City of Oakland is the metropolitan focal point of the exciting East Bay Area and the 8 largest city
in

California with a population of 420,183. The City boasts a rich tapestry of many races and cultures, and is
the

most integrated city in the United States. Oakland is the administrative headquarters for Alameda County,
the

regional seat for the federal government, the district location of primary state offices and the center of
commerce for the East Bay.

The Mayor and City Council are the governing bodies of the City. The Mayor, eight (8) City Council
Members, City Attorney and City Auditor are each elected to four year terms. In 1998, the citizens of
Oakland passed Measure X which changed Oakland from a Council-Manager to a Mayor-Council form of
government. The Council has legislative authority and the executive authority for running the City is
vested

with the Mayor. Mayor Ronald V. Dellums serves as the chief executive officer for the City and appoints
a

City Administrator, subject to City Council confirmation, who serves as the chief operating officer and
administers the day to day affairs of the City under Mayor Dellums’ and City Council direction.

The focus of Mayor Dellums’ vision to transform Oakland as a 21st Century Model City is:

* To foster sustainable economic growth and development for the benefit of Oakland and Oakland
residents;

* To create a sense of hope and empowerment, especially among the youth;

* To give Oakland residents the opportunity to lead a healthy life; and

* To deliver City services in an open, transparent, effective and efficient manner.

The Position

The City Administrator reports to the Mayor and is responsible for carrying out the policies and directives
of the Mayor and City Council in accordance with the City’s charter, ordinances, rules and regulations.
The

City Administrator provides policy advice to the Mayor and City Council, and direct leadership to City
staff

to meet the Mayor’s and Council’s goals and objectives. The City Administrator, under the guidance and
leadership of the Mayor and City Council directives, administers a municipal government with a two-year
budget of approximately $2.1 billion and 3,676 employees. As the City’s chief operating officer, the City
Administrator provides leadership and direction in formulating strategic, community and economic plans
and programs; developing management policies and procedures; formulating the City’s budget;
establishing

performance standards and measures; evaluating service contracts, programs and employee effectiveness;
conducting organizational analysis; monitoring revenues and expenditures; and ensuring that the City has
sound management, fiscal and personnel systems.

Major Duties and Responsibilities

* Under the direction of the Mayor and City Council, the City Administrator ensures that policy decisions
are implemented efficiently.

* Works closely with the Mayor to fully incorporate the “Mayor Council” form of government into city
operations and structures.

* Assists the Mayor in establishing and prioritizing goals, strategies and time lines.

» Works with City Council; attends Council meetings; staffs Council Committees; prepares and presents
reports to the Council; provides information, and makes recommendations regarding policies and
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programs; and implements Council mandates.

* Directs the development and preparation of the City’s annual budget under the direction of the Mayor
for submission to the Council. Directs the preparation, administration and evaluation of all
agency/department budgets to ensure cost-effective operations and sound resource management, while
maintaining high levels of service to the community. Advises the Mayor and Council regarding
financial condition and needs of the City.

* Directs the City’s financial affairs and recommends to the Mayor and Council appropriate action to
ensure financial stability, asset protection, fiscal controls, cash management, strong bond ratings, and
financial reporting to meet all local, state and federal legal and regulatory requirements.

* Develops comprehensive performance based evaluation systems for all agencies/departments, programs
and staff to ensure the City’s goals and objectives as outlined by the Mayor are being achieved.

* Directs the City’s personnel and labor relations activities to ensure selection, development and retention
of a productive, well trained, highly motivated, customer service focused workforce. Ensures a strong
labor/management collaborative environment throughout the City that stresses cooperation with all
employee groups. Ensures equal opportunity in hiring and promotional practices in accordance with
applicable city, state and federal laws and regulations. Appoints, assigns, reassigns, disciplines and
removes all directors or heads of departments and all employees under the jurisdiction of the City
Administrator.

* Works with all communities in the City to strengthen neighborhoods, improve city services and
infrastructures, and respond to the diverse needs of individuals and groups. Ensures that Community
Oriented Policing is the cornerstone of the City public safety programs in conjunction with various
youth and family centered programs.

* Directs economic, community and job development efforts aimed at job creation, attracting new
businesses, marketing to key industries, retaining and strengthening existing businesses, increasing the
City’s tax base and creating viable economic opportunities consistent with the City’s goal of job
development, job training and sustainable economic development.

* Works with the Mayor and Council to promote the interests of the City at federal, state and regional
levels.

* Directs the City’s contracting and purchasing activities to ensure best practices are utilized and that all
contracts are awarded on a fair and competitive basis with strong emphasis on contracting with
MBE’s/WBW?’s and local businesses. Makes recommendations to the Council in connection with the
awarding of public contracts to ensure that all City contracts under the City Administrator or the
Council are faithfully performed.

* Oversees the City’s information technology activities to increase operational effectiveness, cost savings
and access to reliable, timely information.

* Evaluates the efficiency and effectiveness of business services and evaluates administrative and
executive personnel.

* Assumes other duties as assigned by the Mayor and mandated by the City Charter.

Qualifications

The City Administrator must be a dynamic, creative and results oriented executive capable of working
effectively in a large, diverse and complex Mayor-Council form of government. The Mayor is seeking a
City Administrator who can assist in implementing his vision. Candidates must be team oriented and
able to work well with all city elected officials, a diverse staff, a highly active and diverse community
and numerous business, civic and neighborhood organizations. A generalist background is desirable
with strong fiscal, administrative management, and economic/community development expertise.
Twelve (12) to fifteen (15) years of senior level executive management experience preferably in a large
sophisticated diverse urban governmental organization. A Bachelor’s degree from an accredited college
or university in public or business administration or a related field is required with an advanced degree
being highly desirable.

Key Attributes:

* Track record of outstanding accomplishments and superior performance including excellent ’
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judgment and decision making skills.

* Exceptional interpersonal and communication skills; straightforward and candid, yet flexible. Good
listening skills. Ability to be firm, yet cooperative and approachable. Able to interact with people

at various levels, and of diverse ethnic, social, economic and political backgrounds; outgoing
personality; and friendly demeanor.

* Creative, intelligent, innovative and results oriented with excellent problem solving skills and a
record of successfully implementing organizational change. Strong strategic skills. Willing to take
risks to advance organizational objectives.

* Strong analytical skills and the ability to recommend alternative courses of action in a thorough,
logical, objective, concise and accurate fashion thus enabling the Mayor and other elected officials

to make informed decisions. Seeks to facilitate not manipulate decision making process. Calm

under pressure, yet assertive and self-confident.

* Excellent negotiating skills and the ability to represent the interests of the City. Skilled in working
with represented and non-represented employees. Politically astute.

* Strong coaching, mentoring and nurturing skills. Comfortable surrounding themselves with people
that will challenge them as well as conventional approaches. Strong team builder with the ability to
attract talent to the City.

* High standards of personal and professional ethics, honesty and integrity. Ability to gain trust
quickly with a sense of character.

* Qutstanding sense of personal accountability and highly motivated to succeed.

Selection Process:

Candidates for this position will initially be evaluated by The PFM Group and The Hawkins Company.
The most qualified individuals will be invited to participate in the next phase of the selection process. We
will begin the interviewing process as soon as we have a pool of highly qualified candidates. To be
considered for this outstanding opportunity, individuals should submit a resume and cover letter
electronically, as soon as possible, Bill Hawkins, The Hawkins Company, 6080 Center Drive, 6t Floor,
Los

Angeles, CA 90045 bill@thehawkinscompany.com For additional information or questions, please
contact

Bill Hawkins at 310-242-5672.
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