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Public Ethics Commission Pending Complaints

Date |Complaint| Name of Complainant Respondents Date of Issues Status
Received | Number Occurrence
12/11/08 | 08-20 [John Klein Carlos Plazola et al Various 2008  |Allegations under the Oakland Lobbyist |Staff is investigating
Registration Act
11/25/08 08-19 |David Mix City Attorney’s Office November 2008 |Allegations involving Oakland Sunshine |Staff is investigating
Ordinance -- Closed session
11/6/08 08-18 |David Mix Raul Godinez August 2008 Public Records Request Staff is investigating
11/6/08 08-17 |David Mix Councilmembers July 2008 Public Records Request Staff is investigating
Brunner, Kernighan,
Quan, De La Fuente,
Brooks, Reid, Chang
11/6/08 08-16 |David Mix Raul Godinez September Public Records Request Staff is investigating
2008
11/6/08 08-15 |David Mix David Chai July 2008 Public Records Request Staff is investigating
11/6/08 08-14 |David Mix Mark Morodomi July 2008 Public Records Request Staff is investigating






11/6/08 08-13 |David Mix Leroy Griffin August 2008 Public Records Request Staff is investigating
11/3/08 08-12 |PEC Community And September 12, |Allegations involving the Oakland Staff is investigating.
Economic Development (2008 Sunshine Ordinance
Committee
10/31/08 | 08-11 |David Mix City of Oakland Sept 2008 and |Use of public resources for political Staff is investigating.
ongoing purposes.
10/22/2008 08-10 [John Klein Mayor’s Office, City September Public Records Request Staff is investigating
Council Member offices 2008
3/28/08 08-04 |Daniel Vanderpriem Bill Noland, Deborah Ongoing since |Allegations involving production of City  |Staff is investigating.
Edgerly 12/07 records
2/26/08 08-02 |Sanjiv Handa \Various members of the |February 26,  |Allegations involving the Oakland Commission
Oakland City Council 2008 Sunshine Ordinance and Brown Act jurisdiction reserved.
2/20/07 07-03 |Sanjiv Handa Ignacio De La Fuente, [December 19, [Speaker cards not accepted because Matter referred to
Larry Reid, Jane 2006 they were submitted after the 8 p.m. Sunshine Committee;
Brunner and Jean Quan deadline for turning in cards. Commission
jurisdiction reserved.
3/18/03 03-02 |David Mix Oakland Museum Dept. [3/11/03 Allegation of Sunshine Ordinance and Commission

Public Records Act violation.

jurisdiction reserved.
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Daniel D. Purnell, Executive Director

One Frank Ogawa Plaza, 4™ Floor, Oakland, CA 94612 (510) 238-3593 Fax: (510) 238-3315
TO: Public Ethics Commission
FROM: Daniel Purnell
DATE: January 5, 2009

RE: Final Interviews And Selection Of Candidates For Two Seats On The
Public Ethics Commission

BACKGROUND

The Public Ethics Commission is required to select a Commissioner for the term being
vacated by Doug Love. The new term will begin on January 22, 2009, and will end on January
21, 2012.

The Commission received a total of six applications for this vacancy. The ad hoc
nominating committee reviewed the applications and interviewed all six candidates. The
committee decided to submit the names of the following candidates for final interviews and
selection by the Commission:

Patricia Rocha Fernandez
Michael Ornstil
Alex Paul

In past selection procedures the Commission has used a public ballot method for
choosing Commissioners. The following reviews that public ballot voting procedure:

. SELECTION PROCEDURE
Each Commissioner shall receive a ballot that lists each of the candidates. Each

Commissioner shall make a mark next to the name of the candidate he or she selects to fill the
term. Commissioners will then print their last names and initial the ballot. The ballots will be





collected by staff and tallied. Pursuant to the Commission's governing ordinance, the candidate
who receives at least four affirmative votes shall be selected to fill the term. If no candidate
receives four affirmative votes, then the top two candidates receiving the most votes (or top
three candidates if there is a tie for second place) shall be considered in a subsequent round of
voting for the open seat. This procedure shall repeat itself as necessary until a candidate
receives four affirmative votes.

Respectfully submitted,

Daniel D. Purnell
Executive Director





OAKLAND PUBLIC ETHICS COMMISSION BALLOT

For the selection of Commissioner
for the seat vacated by Doug Love
which new term begins on January 22, 2009, and ends on
January 21, 2012

VOTE FOR ONE
PATRICIA ROCHA FERNANDEZ
MICHAEL ORNSTIL

ALEX PAUL

/
Commissioner Name Initials











OAKLAND PUBLIC ETHICS COMMISSION

CERTIFICATION OF ELECTION OF COMMISSIONER

At a duly noticed meeting held on January 5, 2009, the Oakland Public
Ethics Commission did select, pursuant to City Charter Section 202(b)(3)
[Non-Mayoral Appointments], the following person to fill the seat vacated

by Doug Love, which term shall begin on January 22, 2009, and end on
January 21, 2012:

[NAME OF SELECTED CANDIDATE]

| hereby certify that the foregoing is true and correct.

Dated:

Daniel D. Purnell, Executive Director
Oakland Public Ethics Commission





		One Frank Ogawa Plaza, 4th Floor, Oakland, CA  94612                (510) 238-3593             Fax: (510) 238-3315
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REGULAR MEETING EE’ f"%
One Frank Ogawa Plaza (City Hall) Eg ‘E %E
Monday, December 1, 2008 E % = 3

Hearing Room One W

6:30 p.m. QPENNESS

Commission Membership: Andrew Wiener (Chair), Douglas Love, (Vice-Chair)
Mario Andrews, John Ashford, Barbara Green-Ajufo,
Jonathan Stanley, Alaric Degrafinried

Staff Members: Commission Staff:
Daniel Purnell, Executive Director
Tamika Thomas, Executive Assistant
City Attorney Representative:
Mark Morodomi, Deputy City Attorney
Alix Rosenthal, Deputy City Attorney

MINUTES OF MEETING

A. Roll Call And Determination Of Quorum
The meeting was called to order at 6:32 p.m.
Members present: Wiener, Love, Andrews, Green-Ajufo, Stanley, Degrafinried

B. Approval Of Draft Minutes Of The Special Meeting Of November 3, 2008, And Of
The Regular Meeting Of November 3, 2008

The Commission moved, seconded and adopted a motion to approve the
minutes of the November 3, 2008, special meeting and the November 3, 2008,
regular meeting with one modification to the November 3, 2008, regular meeting
minutes as follows:

G. A Report And Action To Be Taken Regarding Proposed
Amendments To The Lobbyist Registration Act, Specifically
Proposed Exemptions For Persons 1) Communicating On Behalf Of
Certain Non-Profit Corporations, And 2) Communicating At A
Publicly Noticed Meeting

The Commission moved, seconded and adopted a motion to
approve the two proposed exceptions to the Lobbyist Registration
Act, with modifications, and directed the Executive Director to
communicate those recommendations to the City Council for
consideration.

(Ayes: All)
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Executive Director And Commission Announcements

Mr. Morodomi introduced Alix Rosenthal as the Commission's new legal counsel.
Ms. Rosenthal brings a legal background in election and open government law to
the Commission. Mr. Morodomi said he will continue to stay apprised of
Commission activities in his role as Ms. Rosenthal's supervisor.

The Executive Director reported that the Campaign Finance and Lobbyist
Registration Committee will conduct a meeting on Thursday, December 4, 2008,
to review proposed amendments to the Oakland Campaign Reform Act.
Commission staff thanked Commissioners Stanley, Love and Ashford for their
work on the review and revision of OCRA.

The Commission's ad hoc nominating committee has completed its interview of
applicants for a seat on the Commission and will submit a list of three candidates
for selection at the Commission's January 5, 2009, meeting.

The Commission's proposed revision to the Sunshine Ordinance's definition of
"meeting" will go before the City Council's Finance and Management Committee
on December 12, 2008. The proposal would conform provisions of the Sunshine
Ordinance to recent legislative changes in the Ralph M. Brown Act.

Third Quarter Lobbyist Registration Disclosures have been posted to the
Commission's website.

The Executive Director reported that the anticipated shut-down of City Hall during
the New Years' Holiday should not affect production of the Commission's
January agenda.

Open Forum

There were two speakers: Jay Ashford, Barbara Newcombe
(Note arrival of Commissioner Ashford.)

Complaints

1. A Staff Report And Action To Be Taken Regarding 1) Complaint
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No. 08-12 (PEC-Initiated) And 2) Whether To Initiate A Commission
Complaint Against One Or More Individuals For Possible Violation Of

Oakland's Lobbyist Registration Act

As to allegations pertaining to violations of the Oakland Sunshine
Ordinance contained in Complaint No. 08-12, the Commission directed
staff to schedule an evidentiary hearing to determine the issues raised in
the complaint and to agendize at the Commission's January 5, 2009,
meeting 1) whether the Commission shall sit as a hearing panel or to
delegate its authority to gather and hear evidence to one or more of its
members or to an independent hearing examiner and 2) an update on
efforts by the Community and Economic Development Committee to

voluntarily cure and correct any alleged violations.

As to potential issues involving one or more representatives of the
Oakland Builders Alliance under the Lobbyist Registration Act, the
Commission directed staff to prepare an analysis of the current definition
of "local governmental lobbyist” and other relevant terms as contained in
the Lobbyist Registration Act and report back to the Commission at a

subsequent meeting.

There were three speakers: Sanjiv Handa, John Klein, Ralph Kanz
(Additional written materials were received from Mr. Klein and Jenny

Kassan.)

F. A Report And Action To Be Taken From The Office Of The City Clerk
Pertaining To Electronic Campaign Filing In The City Of Oakland

The Commission received an oral report from Deputy City Clerk Marjo Keller who

advised the Commission that efforts to institute an electronic filing system were
likely to be delayed in the foreseeable future due to budget reductions in the City
Clerk's Office. The Commission directed staff to prepare and send a letter to the

Office of the City Clerk offering the Commission's support for any funding request

necessary to effect electronic filing in the budget process for FY 2009-2011.

There were three speakers: Marjo Keller, Sanjiv Handa, Ralph Kanz
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G. A Report And Action To Be Taken Regarding The Office Of The City Attorney's
Objection To The Commission's Proposed Amendments To O.M.C. Section
2.24.090 (Legal Assistance For The Public Ethics Commission)

The Commission received a written staff report and directed staff to develop with
the City Attorney's Office alternative language to proposed Section 2.24.090 that
would reconcile the concerns of the Commission and the City Attorney over the
retention and selection of independent legal counsel in the event of a conflict.
There were two speakers: Sanjiv Handa, Barbara Newcombe

H. A Report And Action To Be Taken Regarding Proposed 2009 Meeting
Schedule

The Commission moved, seconded and adopted a motion to approve the
proposed regular meeting schedule for 2009.

The meeting adjourned at 9:05 p.m.






Approved as to Form and Legality™

City Attorney
City of Oakland
Public Ethics Commission
January 5, 2009
In the Matter of )
) Complaint No. 08-10
)

John Klein filed Complaint No. 08-10 on October 22, 2008.
l. SUMMARY OF COMPLAINT

John Klein filed Complaint No. 08-10 alleging that various City offices had not
responded to his written requests for copies of public records in violation of the Public
Records Act and the Oakland Sunshine Ordinance. Attachment 1.

Il. FACTUAL SUMMARY

This complaint arises from three separate requests for records Mr. Klein made in
September, 2008:

1) An email dated September 13, 2008, requesting the Office of the City
Clerk to provide records of "all communications with the Mayor's Office regarding the
nomination of Ada Chan" to the City Planning Commission during the period January 1,
2008, to the present. Attachment 2A

2) An email dated September 15, 2008, requesting the Office of the City
Clerk to provide records from the Offices of City Councilmembers Ignacio De La Fuente,
Jane Brunner, Henry Chang and Larry Reid pertaining to a proposal for so-called
"entitlement extensions" during the period January 1, 2008, to the present.*
Attachment 2B

3) An email dated September 23, 2008, requesting the Office of the City
Clerk to provide records of "all communications to or from all City Councilmembers
regarding the nomination of Ada Chan as a commissioner on the Oakland Planning
Commission.” Attachment 2C

Ms. Simmons forwarded the email requests to representatives of the Office of the
Mayor, Office of the City Attorney, and various offices of the City Council. According to

! The proposal for "entitlement extensions" would grant a one-year extension for all planning approvals
that are due to expire before January 1, 2010.





Michelle Abney, Open Government Coordinator for the Office of the City Attorney,
requests for records of City Councilmembers are coordinated through her office.

On September 26, 2008, Mr. Klein sent an email to Ms. Simmons inquiring about
the status of his record requests. Ms. Simmons responded the same day to advise him
that his initial request was forwarded to members of the City Council and was still in the
process of being handled. Mr. Klein filed his complaint more than three weeks later
alleging that he had not received any records pursuant to his requests.

Commission staff contacted Ms. Abney shortly after receipt of the complaint.
She said she was still coordinating a response from various City Council offices. She
said some records had already been produced from some of the City Council members
while others were still outstanding. Commission staff contacted Mr. Klein by telephone
in mid-November who confirmed the receipt of some of the requested records, noting in
particular that he had not received a response from the offices of City Councilmembers
Quan, Reid and Brooks. Based on assurances from Ms. Abney and the fact that
records were being produced, he agreed to wait a while longer before seeking
Commission assistance in demanding a response.

On December 10, 2008, Ms. Abney was able to forward the final, outstanding
records to Mr. Klein. Apparently some of the records were mis-handled in the City's
interoffice mail but were ultimately recovered and provided to Mr. Klein. Other email
records were apparently deleted upon receipt and were unable to be recovered. Mr.
Klein notified Commission staff on December 12, 2008, that the City had made its final
response and that his complaint could be closed.

[I. ANALYSIS

The Oakland Sunshine Ordinance provides that the release of public records by
any local body, agency or department of the City shall be governed by the California
Public Records Act unless the ordinance provides otherwise. [O.M.C. 82.20.190] The
Public Records Act provides that members of the public shall have the right to inspect
and obtain copies of public records. [Government Code Section 5263] A public record
includes any writing "containing information relating to the conduct of the public's
business prepared, owned, used or retained by any state or local agency regardless of
physical form or characteristics.” [Government Code Section 6252(d)] E-mails are
expressly defined as a "writing" under the Public Records Act. [Government Code
Section 6252(g)] Upon any request for public records, a local agency shall make the
records available "promptly,” subject to a number of legal exemptions that justify
withholding the records from public disclosure. [Government Code Section 6257]

While Mr. Klein ultimately received the existing records he requested, it is not
clear that all the records were produced "promptly" as the law requires. Part of the
problem appears to be the lack of record retention procedures for elected officials,
particularly regarding emails. Some Councilmembers reportedly leave them in their
computer's "inbox"; others delete them after various periods of time. Once deleted, the





City has only a limited capacity to retrieve them. This situation is currently being
addressed by the City Clerk's Office which is currently developing a Citywide records
retention program. A draft proposal is expected by April, 2009; the Commission will
review and conduct public hearings on the proposal at that time.

V. STAFF RECOMMENDATION

Commission staff recommends that the Commission dismiss Complaint No. 08-
10 at Mr. Klein's request.

Respectfully submitted,

Daniel D. Purnell
Executive Director

* City Attorney approval as to form and legality relates specifically to the legal issues raised in the staff
report. The City Attorney's approval is not an endorsement of any policy issues expressed or of the
conclusions reached by staff on the merits of the underlying complaint.

Attachment E-1






Approved as to Form and Legality™

City Attorney
City of Oakland
Public Ethics Commission
January 5, 2009
In the Matter of )
) Complaint No. 08-11
)

David Mix filed Complaint No. 08-11 on October 31, 2008.
l. SUMMARY OF COMPLAINT

Mr. Mix filed Complaint No. 08-11 alleging that the City of Oakland violated laws
prohibiting the use of public resources for campaign purposes by posting or allowing the
posting of campaign signs on City property. He also claims that opponents of City-wide
ballot measure "OQ" failed to file any campaign finance reports as required under the
California Political Reform Act. Attachment 1.

Il. COMMISSION JURISDICTION

The Commission's authorizing ordinance directs the Commission to "review all
policies and programs which relate to elections and campaigns in Oakland and to report
to the City Council regarding the impact of such policies and programs on City of
Oakland elections and campaigns.” [O.M.C. Section 2.24.020] While Commission staff
guestions whether this authorization is sufficient to confer Commission jurisdiction over
the issues Mr. Mix raises in his complaint, the Commission has previously undertaken
review of specific election and campaign practices to determine whether to refer a
matter to another governmental or law enforcement agency for further investigation.

It is not settled that the Commission has jursidiction through its enforcement procedures
over the issues raised.

1. FACTUAL SUMMARY
A. Political Signs

Mr. Mix alleges that during a period of time preceding the November 4,
2008, municipal election (and for at least a month thereafter), he observed campaign
signs posted on City-owned property. Specifically, he said he observed signs
supporting the passage of Measure NN (proposed police parcel tax); Measure WW
(bond authorization for park acquisition and restoration); and Measure OO (mandatory
budget set-asides for youth-oriented programs); as well as signs supporting the
candidacies of Kerry Hamill (at-large City Council) and Phil Daly (Superior Court Judge),
at various locations throughout the City. He said some of the signs were located on





City-owned property such as parking garages operated by Douglas Parking, street
medians and parking strips. He also said he observed some of the signs on private
property, presumably without the owners' permission and in violation of the City's "sign
ordinance."

Mr. Mix told Commission staff that he had made several calls to the City's
public works department during the course of the campaign to have signs removed. He
claims he spoke with several City employees who recorded the locations of the
offending signs and who said they would be removed. He claims many of them were
never removed and that some were still posted weeks after the election.

Commission staff spoke with Brooke Levin, Assistant Director for the
Public Works Agency ("PWA"). Ms. Levin said the PWA typically receives a number of
complaints about political sign posting during any given election. She said her
department is guided by a set of operating procedures that direct City field crews to
remove political signs posted on public property and structures. Attachment 2. City
field crews are directed to remove signs posted on City property and structures and
transport them to the City's corporation yard where they are stored until retrieved by the
respective campaigns. According to Ms. Levin, signs on private and state property,
including the perimeter fencing, are not removed by City personnel.

Commission staff spoke with Arthur Watson and Sabrina Jones from the
PWA. Mr. Watson says that he recalls getting a few calls for sign removal but was
unable to recall anything specific about the nature of the complaints. Ms. Jones
manages PWA's call center which receives hundreds of complaints for graffiti and trash
removal. She was unable to search a database of call records to verify the type and
location of any specific sign removal request. Both Mr. Watson and Ms. Jones said they
never received any direction or order not to remove political signs from City property.

Commission staff spoke to Eugene Zahas, treasurer for "The Oakland
Fund," a ballot measure committee formed for the purpose of opposing Measure OO.
He said the "No on Measure OO" campaign purchased signs that were distributed
throughout the City by volunteers, some of which may have ended-up on City property.
He said there was absolutely no agreement between the campaign and any City
representative or official for posting "No On Measure OO" signs on City property.

Commission staff contacted Doug Linney, the campaign coordinator for
the "Yes on Measure NN" campaign. Mr. Linney told Commission staff that he was
asked by Mayor Dellums and several councilmembers if he would be able to manage
the campaign in support of Measure NN. He said he was asked to serve as a paid
coordinator "late in the game."” He said as part of the campaign he ordered and had
posted approximately 1,000 campaign signs throughout the City. He said he retained
Mario Juarez to help coordinate the sign distribution. Mr. Juarez told Commission staff

1 0.M.C. Section 5.06.020 make it unlawful for any "person, candidate or political committee" to post a
sign upon public property or on private property without the owner's written permission. The City may
remove any sign posted on public property.





that the "Yes on Measure NN" were distributed mainly by volunteers who were
instructed not to post signs on public property. Both Mr. Linney and Mr. Juarez denied
that there was any kind of deal or agreement with the City to permit campaign signs on
City property. In fact, Mr. Juarez said that approximately 70 percent of the Yes On
Measure NN signs were removed within five days of their posting. He suspects a good
portion of them to have been removed by PWA field crews.

B. Absence Of Formal Campaign Committee

Mr. Mix states in a letter supplementing his complaint that he could find no
record of any campaign committee formed to oppose Measure OO, despite the
presence of numerous campaign signs to that effect. Attachment 3. Commission staff
was able to obtain copies from the Office of the City Clerk for "The Oakland Fund"
which demonstrates the receipt of $15,254 in contributions and $7,526 in expenditures
as of the last pre-election statement filed before the November 4, 2008, election.
(Reporting for the final two weeks before the election will be a part of the committee's
semi-annual filing due no later than January 31, 2009.) Commission staff cannot
identify any irregularity, error or omission on the face of "The Oakland Fund's" current
campaign filings.

Similarly, Mr. Mix asserts that the campaign committee in support of
Measure NN, "Citizens For A Better Oakland", is a "sham" and a "hoax." The campaign
statements demonstrate that the "Citizens For A Better Oakland" committee received a
total of $19,500 in contributions and, as of October 18, 2008, had spent $3,330. (Again,
a final report for all pre-election contributions and expenditures will be filed with the
Committee's semi-annual filing due no later than January 1, 2009.) Commission staff
cannot identify any irregularity, error or omission on the face of "Citizens For A Better
Oakland's" current campaign filings.

1. ANALYSIS
A. Applicable Law

Penal Code Section 424(a) makes it unlawful for any city officer to
appropriate public funds or resources, without authority of law, to his or her own use or
to the use of another. Government Code 88314 makes it unlawful for local officers and
employees to use public resources for campaign activities or other purposes which are
not authorized by law. Both Penal Code 8424 and Government Code 88314 do not
apply to the "incidental or minimal" use of public resources.

The California Supreme Court has ruled that in the absence of "clear and
explicit legislative authorization" a public agency may not expend public funds or
resources to promote a partisan position in an election campaign. Public agencies may,
however, provide educational information to the voters to assist them in making
informed decisions about public matters. [Stanson v. Mott, (1976) 17 Cal.3d 206.]






B. Political Signs

Mr. Mix alleges that the City "allowed and probably encouraged if not
participated in" the posting of signs in support of Measure NN and in opposition to
Measure OO. He bases this allegation not on any factual showing of City involvement,
but on the City's asserted "interest" in having Measure NN pass and Measure OO fail.
He also argues that the City improperly promoted a partisan position in an election
campaign by allowing campaign signs to remain on City property after he and others
requested to have them removed.

There is little written record of the City's abatement of political signs in the
November, 2008, election. But even if the City failed to respond to specific requests to
remove campaign signs, this alone is inadequate proof that City representatives
condoned or promoted a partisan position on Measures OO and NN. There is no
information from any source that City representatives deliberately waived or relaxed
sign enforcement measures for campaign signs on City property. Such a showing is
necessary, in Commission staff's opinion, to support the type of allegation that Mr. Mix
is making.

C. Campaign Statements

The Oakland Campaign Reform Act (OCRA) does not regulate the filing or
adequacy of ballot measure campaign statements. Such matters are regulated under
the California Political Reform Act and generally enforced by the Fair Political Practices
Commission. Commission staff cannot perceive any defects or deficiencies on the face
of either campaign filings to date.

IV.  STAFF RECOMMENDATION

Commission staff recommends that the Commission dismiss Complaint No. 08-
11 on grounds there is no information to support a violation of local law over which the
Commission has jurisdiction.
Respectfully submitted,

Daniel D. Purnell
Executive Director

: City Attorney approval as to form and legality relates specifically to the legal issues raised in the staff
report. The City Attorney's approval is not an endorsement of any policy issues expressed or of the
conclusions reached by staff on the merits of the underlying complaint.

Attachment E-2






Approved as to Form and Legality™

City Attorney
City of Oakland
Public Ethics Commission
January 5, 2009
In the Matter of )

) Complaint No. 08-12
) SUPPLEMENTAL

The Public Ethics Commission initiated Complaint No. 08-12 at its regular meeting of
November 3, 2008.

SUMMARY OF COMPLAINT

The Commission initiated Complaint No. 08-12 to determine whether the City
Council's Community And Economic Development Committee ("CED Committee”)
conducted a meeting on September 12, 2008, without providing public notice pursuant
to Section 2.20.070 of the Oakland Sunshine Ordinance.

Il. UPDATE AND ACTION TO BE TAKEN

At its regular meeting of December 1, 2008, the Commission directed staff to
schedule an evidentiary hearing to determine the issues raised in the complaint and to
agendize at the Commission's January 5, 2009, meeting 1) whether the Commission
shall sit as a hearing panel or to delegate its authority to gather and hear evidence to
one or more of its members or to an independent hearing examiner and 2) an update on
efforts by the CED Committee to voluntarily cure and correct the alleged violations.

On December 11, 2008, the City Council's Rules and Legislation Committee
directed the CED Committee to schedule a "cure and correction" of the alleged
violations arising from the September 12, 2008, gathering. The CED Committee is
scheduled to conduct the cure and correction at its regular meeting of January 13, 2009.

[I. STAFF RECOMMENDATION

Commission staff recommends that the Commission direct staff to dismiss
Complaint No. 08-12 conditioned upon the successful completion of the cure and
correction at the CED Committee meeting of January 13, 2009. In the event the CED
Committee fails to consider or take action on the cure and correction, Commission staff
recommends that the Commission agendize Complaint No. 08-12 at the Commission's
February 2, 2009, regular meeting for the appointment of a hearing panel or hearing





examiner, and to direct staff to convene a formal evidentiary hearing to determine the
issues raised in the complaint.

Respectfully submitted,

Daniel D. Purnell
Executive Director

* City Attorney approval as to form and legality relates specifically to the legal issues raised in the staff
report. The City Attorney's approval is not an endorsement of any policy issues expressed or of the
conclusions reached by staff on the merits of the underlying complaint.






Approved as to Form and Legality™

City Attorney
City of Oakland
Public Ethics Commission
January 5, 2009
In the Matter of )
) Complaint No. 08-19
)

David Mix filed Complaint No. 08-19 on November 25, 2008.
l. SUMMARY OF COMPLAINT

Mr. Mix filed Complaint No. 08-19 alleging that the City of Oakland violated the
Brown Act and Oakland Sunshine Ordinance by convening a closed session to consider
whether to join pending litigation seeking to enjoin enforcement of Proposition 8 (same
sex marriage). Mr. Mix also alleges that the City Council violated its own Code of Ethics
by challenging a Constitutional amendment recently adopted by California voters.
Attachment 1.

Il. FACTUAL SUMMARY

On November 4, 2008, California voters amended Article 1l of the California
Constitution to provide that "Only marriage between a man and a woman is valid or
recognized in California."

On November 5, 2008, the City and County of San Francisco, County of Santa
Clara and the City of Los Angeles announced the filing of a lawsuit to ultimately
invalidate the amendment on grounds that the amendment deprives same-sex couples
of the right to equal protection of law. In a press release issued by San Francisco City
Attorney Dennis Herrera, Mr. Herrera "pledged to enlist additional support and
participation from other California cities and counties." Attachment 2.

On November 18, 2008, the City Council agendized for a closed session hearing
the following item:

1. Conference with its City Attorney pursuant to California Government
Code Section 54956.9(c) regarding:

Anticipated Litigation in one (1) matter.
Attachment 3.

When the City Council convened in open session later that evening, Chief
Deputy City Attorney Barbara Parker announced that the City Council had taken final





action in closed session regarding the agendized matter of anticipated litigation. Ms.
Parker announced that the City of Oakland was authorized to join as a party-petitioner
in litigation with the City and County of San Francisco, City of Los Angeles, and County
of Santa Clara. She reported that the petition was filed to invalidate Proposition 8 on
grounds that the California Constitution does not permit a "bare majority"” to divest a
"politically unpopular group of people the rights that are conferred by the equal
protection clause of the California Constitution.”

1. ANALYSIS
A. Alleged Brown Act And Sunshine Ordinance Violation

Mr. Mix alleges that taking action to authorize the City to join this litigation
in closed session constitutes a "blatant violation of the Ralph M. Brown Act".

The Brown Act permits local legislative bodies to discuss certain matters
in closed session. Government Code Section 54954.5 provides special agenda
language to describe the items that may permissibly be considered in closed session.
Local legislative bodies are provided a "safe harbor” from legal challenges over the
description of a closed session item if they substantially comply with the descriptions
provided in Section 54954.5. The Sunshine Ordinance requires that Oakland local
bodies use the specific, pre-approved language of Government Code Section 54954.5
when noticing a permitted closed session agenda item. [O.M.C. Section 2.20.100] It
further states that the failure to do so could result in the invalidation of any action not
properly noticed. [ld.]

One of the permissible items a legislative body may consider in closed
session is to "confer with or receive advice from" its legal counsel regarding "pending
litigation." Government Code 54956.9(c) provides that litigation is "pending" when,
"[blased on existing facts and circumstances, the legislative body of the local agency
has decided to initiate or is deciding to initiate litigation." (Emphasis added.)
Government Code Section 54954.5 expressly authorizes a local legislative body to use
the "safe harbor" language of "Anticipated Litigation in one [or more] matter" whenever a
local legislative body is considering whether to initiate litigation pursuant to Government
Code Section 54956.9(c). No other information is required on the agenda. The City's
decision to add itself as a "party-petitioner” in the case of San Francisco v. Horton
"initiated" litigation on behalf of the City of Oakland and subjects the City to the same
rights and liabilities as any of the other local agencies challenging Proposition 8.

Based on the extremely broad agenda descriptions permitted under the
Brown Act to describe closed session matters, Commission staff concludes that the City
Council met the minimum requirements for agendizing and taking action under the
"anticipated litigation" exception.





B. Alleged Violation Of The City Council Code Of Ethics

Mr. Mix alleges that the City Council action "is contrary to their sworn duty
to abide by the law." He argues that the City has "absolutely no legitimate reason to be
involved and cannot possibly justify spending any of the public's money, or exerting any
time or energy on this issue." He alleges the City's decision violates the City Council's
Rules of Procedures/Code of Conduct.

1. Commission Jurisdiction

Section 2.24.020(B) of the Commission's enabling ordinance states
that it shall be the "function and duty" of the Commission to "oversee compliance with
the City Code of Ethics." Section | of the Commission’'s General Complaint Procedures
states that the procedures shall apply to "the review, investigation and hearing" of
alleged violations of "The City Council Code of Conduct" and the "City of Oakland Code
of Ethics, if adopted by the City Council." Based on these authorities, the Commission
has historically considered complaints alleging violations of the City Council's "Code of
Conduct."

2. City Council's Code Of Conduct/Code of Ethics

Contained in the City Council's Rules of Procedures is the City
Council's "Code of Conduct." ' The Code of Conduct provides in relevant part:

Each member of the City Council has the duty to:

1. Respect and adhere to the American ideals of government, the rule
of law, the principles of public administration and high ethical conduct in
the performance of public duties. . .

it

12.  Maintain the highest standard of public conduct by refusing to
condone breaches of public trust or improper attempts to influence
legislation, and by being willing to censure any member who willfully
violates the rules of conduct contained in this Code of Ethics."

In past complaints, Commission staff has expressed reservations
about the administrative enforceability of the City Council Code of Conduct/Code of
Ethics. While several provisions are reasonably specific (though not relevant to this
complaint), most of the Code is too vague and/or ambiguous to give adequate notice of
what type of conduct will or will not constitute a violation. For example, what type of

! The current Code of Conduct has previously been designated as the City Council's "Code of Ethics" in
prior versions of the City Council's Rules of Procedure. The current "Code of Conduct" also refers to itself
as the "Code of Ethics" in Paragraph 12.





conduct in Paragraph 1 constitutes proper "respect” for the "rule of law" or the
"American ideals of government?"

More to the point, the City of Oakland arguably does not abrogate
its respect for the rule of law by challenging it in court. The history of American
jurisprudence is but a series of legal challenges to legislative and voter-enacted law.
Furthermore, there is undoubtedly a significant number of Oakland residents whose
rights and/or interests will be affected by a judicial ruling on the merits of this case.
Commission staff cannot conclude that there is an issue of whether the Oakland City
Council violated its Code of Conduct by initiating this litigation on behalf of its residents
and the municipal corporation itself.

V. STAFF RECOMMENDATION

Commission staff recommends that the Commission dismiss Complaint No. 08-
19 on grounds that there is no legal or factual basis supporting the allegation that the
City Council 1) violated the Brown Act or Sunshine Ordinance in agendizing and taking
action in closed session on November 18, 2008, to initiate litigation pertaining to
Proposition 8, and 2) violated its Code of Conduct/Code of Ethics in connection with that
action.

Respectfully submitted,

Daniel D. Purnell
Executive Director

* City Attorney approval as to form and legality relates specifically to the legal issues raised in the staff
report. The City Attorney's approval is not an endorsement of any policy issues expressed or of the
conclusions reached by staff on the merits of the underlying complaint.
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One Frank Ogawa Plaza, 4™ Floor, Oakland, CA 94612 (510) 238-3593 Fax: (510) 238-3315
TO: Public Ethics Commission
FROM: Daniel Purnell
DATE: January 5, 2009
RE: Analysis Of Key Terms In The Oakland Lobbyist Registration Act

PROCEDURAL HISTORY AND BACKGROUND

At its regular meeting of December 1, 2008, the Commission considered a staff report
pertaining to allegations that a majority of the City Council's Community and Economic
Development Committee ("CED Committee") gathered to hear a presentation on September 12,
2008. The allegations focused on whether the gathering constituted a meeting under the Brown
Act and Sunshine Ordinance for which public notice should have been provided. Attachment 1.

The presentation was conducted by representatives of the Oakland Builders Alliance
("OBA"), a non-profit corporation founded in 2007. According to people in attendance, the OBA
representatives were Carlos Plazola, Kathy Kuhner and Joe DeCredico. All three are listed as
current members of OBA's Board of Directors. The presentation consisted of a PowerPoint that
discussed the status of affordable housing in Oakland and made specific recommendations to
encourage the development and purchase of housing. Among the recommendations was a
specific proposal to modify an existing City program known as the Mortgage Assistance Program
("MAP"). The MAP was established in 1993 to assist lower-income, first-time homebuyers. In
2005, the CED Committee considered a resolution to modify the MAP program and passed its
recommendations to the full City Council for approval.

The PowerPoint presentation appears to be consistent with OBA's self-described mission.
The OBA website contains the following greeting to visitors:

"The Oakland Builders Alliance (OBA) was formed in late 2007 as a non-profit
organization focused on the economic growth and revitalization of Oakland, and to
advocate for the needs of the building trades people and professionals of Oakland. The





OBA is committed to promoting and advocating for innovative policies and practices that
support smart-growth and urban infill; that lead to livable communities; and that create
mixed-income, mixed-use communities that reduce dependency on automobiles, and
encourage safe, walkable streets. Our members are small and medium sized builders
and affiliated trades and professions who live or do considerable work in Oakland."

At the Commission's request, staff prepared a report investigating and analyzing
allegations arising under the Sunshine Ordinance in connection with the September 12, 2008,
gathering. As part of that investigation, Commission staff contacted Mr. Plazola to ask him
guestions about the presentation. Commission staff also asked why, as a previously registered
lobbyist under the City's Lobbyist Registration Act (LRA), he had not listed OBA as a client or
disclosed the presentation on his Quarterly Disclosure of lobbying activities. Mr. Plazola told
Commission staff he did not believe he was required to registered OBA as a client and objected
to Commission staff even raising the question in the context of a Sunshine Ordinance
investigation. In subsequent communications, Mr. Plazola, his spouse Monica Plazola, business
associate Laura Blair, and local attorney Jenny Kassan have argued that provisions of the LRA
are vague and that any effort to enforce the LRA against OBA representatives would "open a
can of worms" as to other non-profit entities which may engage in non-reported lobbying.

At its meeting of December 1, 2008, the Commission considered whether to initiate a
formal complaint against Mr. Plazola, Ms. Kuhner and/or Mr. DeCredico for failing to register and
disclose lobbying activities under the LRA. Several members of the public addressed the
Commission to assert that Mr. Plazola has lobbied on other items before the City Council that
have not been previously disclosed.

The Commission directed staff to prepare this memorandum describing and analyzing
relevant provisions of the LRA -- in particular the definition of "local governmental lobbyist" -- to
assist it in considering future action with respect to OBA and/or future policy changes.

Il. CURRENT LANGUAGE
The relevant provisions of the LRA for purposes of this memorandum are as follows:
Definition Of "Lobbyist":

“Local governmental lobbyist” means any individual who: 1) receives or is entitled
to receive one thousand dollars ($1,000) or more in economic consideration in a
calendar month, other than reimbursement for reasonable travel expenses, or 2)
whose duties as a salaried employee, officer or director of any corporation,
organization or association include communication directly or through agents with
any public official, officer or designated employee, for the purpose of influencing
any proposed or pending governmental action of the city or the redevelopment
agency. No person is a local governmental lobbyist by reason of activities
described in Section 3.20.030(A). In case of any ambiguity, the definition of "local
governmental lobbyist" shall be interpreted broadly. [3.20.030(D)]





Definition of "Client":

“Client” means the real party in interest for whose benefit the services of a local
governmental lobbyist are actually performed. An individual member of an
organization shall not be deemed to be a “client” solely by reason of the fact that
such member is individually represented by an employee or agent of the
organization as a regular part of such employee's or agent's duties with the
organization as long as such member does not pay an amount of money or other
consideration in addition to the usual membership fees for such representation.
[3.20.030(A)]

If a person qualifies as a "local governmental lobbyist,” then he or she must first
register with the Office of the City Clerk before attempting to lobby. [LRA 83.20.040(A)] The
LRA also prohibits local governmental lobbyists from "engag[ing] in any activity on behalf of a
client as a local governmental lobbyist unless such lobbyist is registered and has listed such
client with the City Clerk." [LRA §3.20.120(A)]

[I. LEGISLATIVE HISTORY OF THE LRA

An initial proposal for a lobbying ordinance originated in the late 1990's from a "Lobbyist
Registration Task Force" formed by the Commission. The Commission submitted several
versions of a proposed ordinance to the City Council's Rules and Legislation Committee
between 1999 and 2001 without success. The proposed drafts contained substantially similar
versions of the following definition of "lobbyist" and "lobbying":

"Lobbyist™ means. . . (1) "any individual who, during a consecutive three month period,
(a) has received or is entitled to receive $3,200 to lobby City officials on behalf of
one or more clients ("contract lobbyist"), or (2) is a salaried employee who has
lobbied City officials on behalf of his or her employer 25 or more times or whose
written job duties include lobbying ("in-house lobbyist"). . .

(2) Any person that makes payment or incurs expenditures of $5,000
or more during any calendar year in connection with carrying out public relations,
advertising or similar activities with the intent of soliciting or urging employees or
other persons to communicate directly with any City officials in order to attempt to
influence legislative or administrative action ("expenditure lobbyist")."

"Lobbying™ means influencing or attempting to influence legislative or administrative
action.” (Terms in bold were further defined in the proposed ordinance.)

In January, 2002, the Rules Committee considered a draft lobbyist registration proposal that also
contained an exception made at the request of the Rules Committee for representatives of non-
profit organizations:

"The officers or employees of a not-for-profit organization, who do not otherwise qualify
as contract or expenditure lobbyists, and who communicate with City officials to promote





the general interests of the organization or of its members. No exemption is created by
this section if the communication relates to: (1) future City or Redevelopment Agency
funding for the organization or its programs; (2) any [collective bargaining] contract or
agreement. . .or, (3) any formally proposed legislative or administrative action that would
directly regulate the activities of the organization or its members. For purposes of this
subsection, a "not-for-profit" organization generally includes corporations registered under
26 U.S.C. 501(c)(3), 501(c)(4), or 501(c)(6), labor unions, business and merchant
associations, and other similar entities."

At its meeting of February 28, 2002, the Rules Committee expressed its preference for a
lobbyist registration ordinance then in effect in the City of San Jose. It directed staff to make
minimal changes to the "San Jose" ordinance to conform its language for use in Oakland.
Former Councilmember Danny Wan proposed an additional series of amendments to the "San
Jose" ordinance, many of which were adopted at the Rules Committee meeting of April 9, 2002,
and at the full City Council meeting of May 14, 2002. The various Committee and City Council
amendments resulted in the current definitions of "local governmental lobbyist”, "client" and the
removal of a number of the originally proposed exceptions, including the exception for non-profit
representatives set forth above. Since 2002, there has been only a slight change to the
definition of "local governmental lobbyist"! and no change to the definition of “client.”

IV.  ANALYSIS AND ASSESSMENT

The Commission requested staff to examine and analyze the definitions of "lobbyist" and
“client" for policy and legal ramifications.

A. Examination Of The Term "Lobbyist"

As part of its membership in COGEL [The Council On Governmental Ethics Laws],
Commission staff was part of a study group formed to research and develop a "model" lobbyist
registration ordinance. As part of that effort, Commission staff reviewed numerous state and
local laws currently regulating lobbying activities.

In general, most of the surveyed laws make a distinction between so-called
"contract” lobbyists (those retained as an independent contractor), and so-called "in-house”
lobbyists (employees whose job duties entail lobbying for their employer). Oakland's current
definition of a "contract" lobbyist is fairly typical: It uses a dollar threshold ($1,000) over a period
of time (one month) as a threshold criteria for those who are retained to lobby for others. On the
other hand, Oakland's current definition of "in-house" lobbyist is somewhat rare in the sense that
most definitions of "in-house" lobbyist contains a minimum "contacts" threshold (e.g., 10
lobbying contacts per month) or a minimum "hours" threshold (e.g., 5 hours spent lobbying per

! «Local governmental lobbyist” means any individual who: 1) receives or is entitled to receive one thousand dollars
($1,000) or more in economic consideration in a calendar month, other than reimbursement for reasonable travel
expenses, or 2) whose duties as a salaried employee, officer or director of any corporation, organization or association
include communication directly or through agents with any public official, officer or designated employee, for the
purpose of influencing any proposed or pending governmental, legislative or administrative action of the city or the
redevelopment agency. No person is a local governmental lobbyist by reason of activities described in Section
3.20.030(A). In case of any ambiguity, the definition of "local governmental lobbyist" shall be interpreted broadly.






month) or a "significant” or "substantial" job-duties threshold (e.g., an employee for whom a
"significant/substantial” amount of time is spent lobbying).

Oakland's definition of "in-house" lobbyist has none of the above threshold
triggers, stating that a "local governmental lobbyist" is a "salaried employee, officer or director of
any corporation, organization or association [whose duties] include. . . [lobbying]." While rare,
Oakland's absence of threshold triggers is not unique -- The COGEL research noted that the
federal statutes of Canada, the state code of North Carolina, and the ordinances of Miami-Dade
County in Florida also provide a "zero threshold" definition of lobbyist.

The primary objection and argument pertaining to Oakland's definition of "in-
house" lobbyists is that it is too vague to know whether the law applies to an individual or not.
One issue is whether the modifier "salaried" applies only to "employee" or to "officer” or
"director" as well. If so, the applicable scope of the ordinance would be narrowed since few
directors in a company are "salaried" -- in the case of a non-profit corporation, it is even rarer to
see salaried "officers" or "directors". If, on the other hand, "salaried" modifies only "employee",
then the LRA could apply to any organization's "officers” or "directors" if their job duties "include
influencing any proposed or pending governmental action. . ." Another issue is the phrase
"whose duties. . .include [lobbying]." Are these the written duties of a salaried employee, officer
or director? Does the mere fact that a salaried employee, officer or director attempted to
influence an Oakland official mean, ipso facto, that his or her job duties include lobbying? Or
can salaried employees, officers or directors engage in an occasional or incidental amount of
lobbying if it is not part of their "job duties?"

Further guiding the Commission's interpretation in determining who qualifies as a
local governmental lobbyist is the last sentence of Section 3.20.030(D) which states: "In case of
any ambiguity, the definition of "local governmental lobbyist" shall be interpreted broadly." As
used in this context and giving the word its common meaning, the term "ambiguity” means
"doubtfulness or uncertainty as regards interpretation" (American Heritage Dictionary, 3d Ed.)
Thus the LRA intends for the term "lobbyist" to be broadly applied in situations where there may
exist doubt or uncertainty as to whether an individual meets the definition of "lobbyist."

B. Examination Of The Term "Client"

The COGEL research did not survey definitions of who or what a "client" is.
Commission staff cannot appreciate any vagueness or ambiguity over the current definition of
client: "The real party in interest for whose benefit the services of a local governmental lobbyist
are actually performed.” Ms. Plazola and Ms. Kassan make a policy argument that the current
definition of "client" and/or "lobbyist" be amended so that a registration requirement is triggered
only if a salaried employee, officer or director seeks to influence a decision-maker on an issue
that results in a "direct or indirect benefit" to a client. Thus they argue that there should be no
"lobbyist-client” relationship established if a representative seeks to influence specific City
policies or decisions on matters of general concern to the organization or the City. This
argument is similar to the rationale supporting the 2002 proposed exception for representatives
of non-profit entities (see above).





C. Legal Sufficiency Of The Ordinance

Commission staff could find no controlling legal authority that would indicate the
LRA would be subiject to judicial invalidation on First Amendment grounds. Courts have
generally upheld lobbyist registration and disclosure provisions as serving important
governmental interests, such as providing the electorate with useful information. In United
States v. Harriss (1954) 347 U.S. 612, 625-626, the U.S. Supreme Court upheld the Federal
Regulation of Lobbying Act which required lobbyists to report lobbying receipts and expenditures
against challenges that it violated the guarantees of freedom to speak, publish, and petition. The
court concluded that Congress has a valid interest in determining the source of voices seeking to
influence legislation and could reasonably require the professional lobbyist to identify himself
and disclose his lobbying activities.

V. DISCUSSION

Based on the foregoing, there appears to be no significant defect in the current language
defining "lobbyist" or "client” that would preclude its enforcement by the Commission. There are
some opportunities to clarify the definition of "in-house" lobbyist as it pertains to "salaried
employee, officer or director" and the reference to whether the individual's "job duties” include
lobbying. The Commission could also consider adding a minimum threshold requirement to the
definition of "in-house" lobbyist as many other jurisdictions provide (e.g., a "minimum contacts
per month" test or an "hours spent lobbying per month" test). The problem with such minimum
threshold tests however is that they may fail to capture significant communications that pass
"below the radar" of the minimum thresholds. Commission staff has historically recommended
retaining a broad definition of "lobbyist” and then create whatever exceptions are necessary for
those whom, for policy or practical reasons, arguably should stand outside the LRA's registration
and disclosure requirements.

Earlier this year, the Commission approved for City Council consideration two additional
exemptions from the LRA's registration requirements: One would exempt representatives of non-
profit organizations that perform a public function or service on City-owned property; and the
other would exempt individuals whose only communication is speaking at a noticed public
meeting. Attachment 2. Commission staff has postponed the submission of these two
exceptions to the City Council in the event the Commission desires to make any further
recommendation as a result of the issues presented in this memorandum.

VI. FURTHER ACTION

The following is a non-exclusive list of options the Commission may wish to consider as a
result of the December 1, 2008, staff memorandum, the public testimony taken at that meeting,
and this memorandum:

1) Whether to direct staff to collect more information, initiate a formal complaint or
issue an order to show cause pertaining to whether representatives of the OBA violated the
registration and disclosure provisions of the LRA in connection with its September 12, 2008,
presentation to the CED Committee.





2) Whether to direct staff to explore any additional instances of lobbying by Mr.
Plazola as alleged by members of the public at the Commission's December 1, 2008, meeting.
(Note: On December 11, 2008, Oakland resident John Klein filed a complaint against Mr.
Plazola, Ms. Kuhner, Mr. DeCredico and Jay Dodson for acting as local governmental lobbyists
on behalf of OBA without first registering or disclosing their lobbying activities. The complaint
essentially incorporates the allegations Mr. Klein presented at the December 1, 2008, meeting.
Since there is now a formal complaint before the Commission regarding an alleged lobbying
relationship between Mr. Plazola and others on behalf of OBA, Commission staff recommends
that the Commission makes no further comment on the merits of these allegations until
Commission staff completes its written report pursuant to the Commission's General Complaint
Procedures.)

3) Whether to consider any additional amendments to the LRA pertaining to the
definition of "lobbyist" or "client”, as well as consider any additional exceptions for
representatives of non-profit corporations such as the 2002 proposal. Such a legislative
approach can be pursued concurrently with, or in lieu of, any enforcement proceedings the
Commission may wish to pursue.

Respectfully submitted,

Daniel D. Purnell
Executive Director





Approved as to Form and Legality

City Attorney
City of Oakland
Public Ethics Commission
December 1, 2008
In the Matter of )
) Complaint No. 08-12
)

The Public Ethics Commission initiated Complaint No. 08-12 at its regular meeting of
November 3, 2008.

l. SUMMARY OF COMPLAINT

The Commission initiated Complaint No. 08-12 to determine whether the City
Council's Community And Economic Development Committee ("CED Committee")
conducted a meeting on September 12, 2008, without providing public notice pursuant to
Section 2.20.070 of the Oakland Sunshine Ordinance.

Il. FACTS

According to a memorandum circulated on September 19, 2008, from City
Councilmember Nancy Nadel, Oakland City Councilmembers Ignacio De La Fuente, Larry
Reid and Henry Chang met in a City Hall conference room to hear a presentation from
Carlos Plazola, Kathy Kuhner and an "unknown third male.” Councilmembers De La
Fuente, Reid and Chang comprise three of the four current members of the CED
Committee. The fourth member, Committee Chairperson Jane Brunner, reportedly did
not attend the gathering. Attachment 1.

Commission staff spoke with Ratna Amin, an aide to Mr. De La Fuente. Ms. Amin
said she was contacted by Mr. Plazola during the City Council's summer recess. She
said he told her that a group of local developers had completed some research that they
wanted to share with interested members of the City Council pertaining to affordable
housing in the City. Ms. Amin said Mr. De La Fuente asked her to invite Councilmembers
Chang and Reid to attend the presentation. She said she did not consider the possible
application of the Brown Act or Sunshine Ordinance in bringing together members of the
City Council. City officials and staff attending the presentation were: Councilmembers De
La Fuente, Larry Reid and Henry Chang, and staff members Ms. Amin and Ray Leon, an
aide to Mr. Reid.

Ms. Amin said that at no time during the course of the presentation did anyone
raise the issue that an un-noticed meeting might be taking place. She says in retrospect
that calling the gathering was an "unintentional oversight." She also emphasized that no
actions were taken and no decisions were made at the gathering.





Commission staff also spoke to Carlos Plazola about the presentation. Mr. Plazola
confirmed that he had contacted Ms. Amin about some research and a proposal he and
others had prepared about the City's affordable housing issues. He said he wanted to
share a presentation with Mr. De La Fuente and any other councilmembers who might be
interested. Mr. Plazola said he was accompanied by Kathy Kuhner, a principle with
Dogtown Development Company, and Joe DeCredico, a principle with GarciaDeCredico
Architecture and Design Studios. He said the only material distributed at the gathering
was a PowerPoint presentation. Attachment 2. The presentation is entitled "Oakland
Economic And Neighborhood Recovery Program -- A Proposal By The Oakland Builders
Alliance." The presentation identifies the Oakland Builders Alliance as a "new
organization in Oakland made up of over 75 Oakland-based architects, engineers,
contractors, subcontractors, small and medium builders, and affiliated trades and
professions.” The presentation articulates a series of proposals to increase home
ownership within the City through current and newly proposed City programs.

Among the existing City programs identified in the presentation is the Mortgage
Assistance Program ("MAP"). The MAP was established by City Council Resolution No.
70274 in 1993. The MAP assists lower-income, first-time homebuyers to purchase
homes in the City by providing secured loans to qualifying homebuyers. In 2005, the
CED Committee considered a proposed resolution to modify the MAP. The CED
Committee voted to recommend adoption of the proposed resolution to the full City
Council.

Mr. Plazola told Commission staff that Oakland Builders Alliance was incorporated
as a non-profit corporation last year. He said he serves as chair of its board of directors
and that Ms. Kuhner serves as its vice-chair. Mr. DeCredico is listed on OBA's website
as a member of the board of directors. Attachment 3.

1. ANALYSIS
A. Alleged Failure To Notice A Special Meeting
1. Was there a "meeting"?

A "meeting" is defined under the Sunshine Ordinance as:
" (1) a congregation of a majority of the members of any local body in
which any item within its subject matter jurisdiction is heard, discussed or
deliberated,

(2) any use of direct communication, personal intermediaries or
communications media to cause a majority of the members of a local body
to become aware of an item of business and of the views or positions of
other members with respect thereto, and to negotiate consensus thereon;
and,





(3) any meal or social gathering of a majority of the members of a
local body immediately before, during, or after a meeting of a local body."
[O.M.C. §2.20.030(F)]

A "local body" includes any "standing committee" of the City Council. [O.M.C.
§2.20.030(E)]

There appears to be a factual and legal issue that the September 12,
2008, gathering of Councilmembers De La Fuente, Reid and Chang constituted a
"congregation of a majority of the members" of the CED Committee to "hear, discuss or
deliberate” on an item within the CED Committee's subject matter jurisdiction. The fact
that persons representing the Oakland Builders Alliance were proposing a specific
modification to the MAP, and the fact that the CED Committee had considered a previous
proposal to modify the MAP, raises an issue that the item being discussed was within the
CED Committee's "subject matter jurisdiction.”

2. Was the "meeting" noticed?

The Brown Act requires local legislative bodies to provide public
notice of all special meetings by posting and distributing a copy of the agenda to each
member of the local body and to the news media no less than 24 hours before the
meeting. [Government Code 854956] The Oakland Sunshine Ordinance extends this
posting and distribution requirement to at least 48 hours before the meeting, not counting
weekends and holidays. In addition, the Sunshine Ordinance requires that a copy of each
special meeting agenda as well as all agenda-related materials be filed in the Office of the
City Clerk at the time of posting. The City Council and its standing committees are also
required to post a copy of special meeting agendas on-line. [O.M.C. §2.20.070]

There is no dispute that the noticing requirements specified in the
Brown Act or Sunshine Ordinance were not met in connection with the September 12,
2008, gathering.

V. ADDITIONAL ISSUES RAISED UNDER THE LOBBYIST REGISTRATION ACT

Under the relevant provisions of the LRA, a "local governmental lobbyist" is any
person who 1) receives or is entitled to receive one thousand dollars ($1,000) or more in
economic consideration in a calendar month, other than reimbursement for reasonable
travel expenses, or 2) whose "duties as a salaried employee, officer or director of any
corporation, organization or association include communication directly or through agents
with any public official, officer or designated employee, for the purpose of influencing any
proposed or pending governmental action of the city or the redevelopment agency. . .In
case of any ambiguity, the definition of "local governmental lobbyist" shall be interpreted
broadly." [LRA 83.20.030(D)].

If a person qualifies as a "local governmental lobbyist,” then he or she must first
register with the Office of the City Clerk before attempting to lobby. [LRA 83.20.040(A)]





The Lobbyist Registration Act also prohibits local governmental lobbyists from "engag[ing]
in any activity on behalf of a client as a local governmental lobbyist unless such lobbyist is
registered and has listed such client with the City Clerk." [LRA 83.20.120(A)] The LRA
defines "client” in relevant part as "the real party in interest for whose benefit the services
of a local governmental lobbyist are actually performed.” [LRA 8§3.20.030(A)]

While not specifically alleged in Ms. Nadel's September 19, 2008, memorandum,
Commission staff notes that Mr. Plazola is currently a registered lobbyist under Oakland's
Lobbyist Registration Act ("LRA"). On January 25, 2008, Mr. Plazola filed an annual
renewal as a local governmental lobbyist, listing as his clients Pacific Thomas Capital,
O'Keeffe Development, Golden Gate Views, LLC, and Scotlan Lane, LLC. The City Clerk
has no record of any amendments to this list. On October 31, 2008, the City Clerk
received a copy of Mr. Plazola's Quarterly Report for the period between July 1, 2008,
and September 30, 2008. Mr. Plazola indicates that he did not engage in any "reportable
lobbying activity" during this period of time. Attachment 4.

As the purported "directors” of the Oakland Builders Alliance, Commission staff
guestions whether Mr. Plazola, Ms. Kuhner and/or Mr. DeCredico meet the definition of a
"local governmental lobbyist" on behalf of the Oakland Builders Alliance and, if so,
whether their presentation on September 12, 2008, constituted a communication "for the
purpose of influencing any proposed or pending governmental action of the city or
redevelogment agency" for which prior registration and subsequent disclosure was
required.

In a subsequent conversation with Mr. Plazola and other business associates, he
said that he did not believe he was required to list the Oakland Builders Alliance as a
client or disclose the presentation of September 12, 2008, on his Quarterly Disclosure
because the Oakland Builders Alliance would receive no benefit from any policy change
advocated in the presentation. He cited language on the final page of the PowerPoint
presentation stating that "We (Oakland Builders Alliance) are volunteering many hours on
this program because we care about Oakland, and expect nothing in return.” He also
objects to Commission staff's inquiry into possible issues arising under the Lobbyist
Registration Act from the September 12, 2008, presentation as beyond the scope of the
Commission's complaint against the CED Committee for possible Sunshine Ordinance
violations.

It is beyond the scope of this report to fully analyze the merits of Mr. Plazola's
contentions. Whether an organization can affect its status as a "client” by disavowing any
expectation of benefit from the position one or more of its directors is advocating will
depend on further development of the facts (including interviews with Ms. Kuhner and Mr.

% LRA Section 3.20.060(D) provides that the provisions of the LRA shall not apply to "a person who, without
extra compensation and not as a part of, or in the ordinary course of, his or her regular employment,
presents the position of his or her organization when that organization has one or more of its officers,
directors, employees or representatives already registered under the provisions of this Act." Commission
staff has reached no conclusion at this time whether this exception could apply to one or more of OBA's
directors at the September 12, 2008, meeting.





DeCredico who have so far not been contacted), and analysis of the ordinance.

However, based on the plain language of the LRA and the information currently available,
Commission staff believes the above issues are fairly and legitimately raised in
connection with the September 12 presentation.

V. STAFF RECOMMENDATION
A. Alleged Violation Of Sunshine Ordinance Section 2.20.070

The Commission has the discretion to schedule an evidentiary hearing to
determine whether a majority of the members of the CED Committee conducted a
meeting pursuant to Sunshine Ordinance Section 2.20.030(F)(1) in the absence of public
notice pursuant to Sunshine Ordinance Section 2.20.070.

If the Commission were to determine that a violation of the ordinance
occurred, the Sunshine Ordinance would require the CED Committee to agendize
whether to cure and correct the violation. If the CED Committee chooses to cure and
correct the item, it would then decide whether to affirm or supersede its previous action
after taking any new public testimony on the item. [O.M.C. §2.20.270(D)]

In deciding whether to conduct a formal hearing, the Commission may wish
to consider the magnitude of harm or prejudice to the public, the chance that the alleged
conduct is likely to continue, the amount of time and resources the Commission wishes to
devote to conducting a formal hearing on this subject, and/or the availability or suitability
of other remedies.

Should the Commission decide to schedule a formal hearing in this matter,
the Commission's General Complaint Procedures require the Commission to decide
whether to sit as a hearing panel or to delegate its authority to hear evidence to one or
more Commission members or to an independent hearing examiner. Commission staff
further recommends that the Commission direct staff to discuss a mediated settlement or
stipulated judgment with the respondent before a hearing, if any, is scheduled.

(Note: At the time of this writing, an effort is underway to agendize a
voluntary cure and correction by and before the CED Committee. Provided the cure and
correction is properly agendized and completed, Commission staff would recommend a
dismissal of the Sunshine Ordinance allegations contained in the complaint. Commission
staff will provide any additional information regarding the status of the proposed cure and
correction before or during the Commission's December 1, 2008, meeting.)





B. Initiation Of A Separate Complaint Under The Lobbyist Registration
Act

The Commission has the discretion to initiate a formal complaint against Mr.
Plazola, Ms. Kuhner and/or Mr. DeCredico to gather additional information and obtain an
analysis from staff whether there is an issue that any person 1) met the definition of a
local governmental lobbyist, 2) should have registered the Oakland Builders Alliance as a
client prior to the September 12, 2008, gathering, and 3) should have disclosed the
presentation on a Quarterly Disclosure form.

Respectfully submitted,

Daniel D. Purnell
Executive Director





3.20.060 Exceptions

The provisions of this Act shall not apply:

A.

B.

To a public official acting in his or her official capacity.

To the publication or broadcasting of news items, editorials, or other comments, or
paid advertisements, which directly or indirectly urge governmental action.

To a person specifically invited by the city council or redevelopment agency or any
committee thereof, or by any board or commission, or any committee of a board or
commission, or by any officer or employee of the city or agency charged by law
with the duty of conducting a hearing or making a decision, for the purpose of
giving testimony or information in aid of the body or person extending the invitation.

To a person who, without extra compensation and not as part of, or in the ordinary
course of, his or her regular employment, presents the position of his or her
organization when that organization has one or more of its officers, directors,
employees or representatives already registered under the provisions of this Act.

Any attorney, architect or civil engineer whose attempts to influence governmental
action are limited to: (1) Publicly appearing at a public meeting, public hearing, or
other official proceeding open to the public; (2) Preparing or submitting documents
or writings in connection with the governmental action for use at a public meeting,
public hearing, or other official proceeding open to the public; and (3) Contacting
city or redevelopment agency employees or agents working under the direction of
the city manager or executive director directly relating to 1. and 2. above.

To designated representatives of a recognized employee organization whose
activities are limited to communicating with city officials or their representatives
regarding 1) wages, hours and other terms and conditions of employment pursuant
to the procedures set forth in Government Code Sections 3500 -- 3510, or 2) the
administration, implementation or interpretation of an existing employment
agreement.

To persons whose only activity is to 1) submit a bid on a competitively bid contract,
2) respond to a request for proposal or qualifications, or 3) negotiate the terms of a
written contract if selected pursuant to such bid or request for proposal or
qualifications. This exception shall not apply to persons who attempt to influence
the award of terms of a contract with any elected official or member of any City
board or commission.

H. To a salaried employee, officer or director of any non-profit corporation that
operates or manages property in which the City or Redevelopment Agency has an
ownership or possessory interest and on which property the non-profit corporation
performs a public function or service on behalf of the City, Redevelopment Agency,






or a multi-governmental agency in which the City or Redevelopment Agency is a
member.

To any person whose communications regarding a governmental action are made

at a publicly noticed meeting of the City Council, Redevelopment Agency, City
board or commission, or any standing committee of the City Council,
Redevelopment Agency or City board or commission, so long as the person
publicly identifies himself or herself and the name of the client on whose behalf the
communication is made.
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Daniel D. Purnell, Executive Director

One Frank Ogawa Plaza, 4™ Floor, Oakland, CA 94612 (510) 238-3593 Fax: (510) 238-3315
TO: Public Ethics Commission
FROM: Daniel Purnell
DATE: January 5, 2009
RE: A Report And Action To Be Taken Regarding The Office Of The City

Attorney's Objection To The Commission's Proposed Amendments To
O.M.C. Section 2.24.090 (Legal Assistance For The Public Ethics
Commission)

At its regular meeting of December 1, 2008, the Commission considered a staff report
discussing and analyzing the objections submitted by the Office of the City Attorney to a
Commission-proposed amendment to the Commission's enabling ordinance [O.M.C. Chapter
2.24]. Specifically, the Office of the City Attorney objected to the Commission's proposed
amendment to Section 2.24.090:

2.24.090 LEGAL ASSISTANCE

A.

The City Attorney is the Commission's legal advisor and shall provide the
Commission with legal assistance. In the event of an actual or potential conflict that
would substantially affect the City Attorney's representation of the Commission, the
City Attorney shall provide written disclosure to the Commission of the relevant
circumstances and the actual and reasonably foreseeable adverse consequences to
the Commission if the City Attorney represented the Commission in any particular
matter.

After the City Attorney provides the Commission with a written disclosure, the

Commission may 1) vote to consent to the City Attorney's representation in the
particular matter in spite of the conflict or 2) request the City Attorney to recuse
himself or herself in the particular matter and direct the Executive Director to
agendize for City Council approval the retention of outside counsel by the
Commission at City expense.






The City Attorney's Office objected to the above language on grounds that 1) the term
"potential conflict of interest" is too broad and undefined; 2) the City Charter prohibits the
Commission from having separate counsel when there is no actual conflict of interest; and 3) the
City Charter does not give the Commission the option to select outside counsel. These
arguments were further explained and analyzed in a Commission staff memorandum dated
December 1, 2008. At the request of Commission staff, the Office of the City Attorney proposed
an alternative amendment to Section 2.24.090 to address its concerns:

2.24.090 LEGAL ASSISTANCE

The City Attorney is the Commission's legal advisor. The City Attorney shall provide the
Commission with legal assistance, to the extent such assistance does not constitute a
conflict under the California Rules Of Professional Responsibility or state ethics law. The
City Attorney shall provide any disclosures required by the California Rules of
Professional Responsibility or state ethics law to the Commission. In the event of a
conflict, the City Attorney shall retain outside counsel.

After consideration and comment, the Commission concluded that the likelihood of an
actual conflict of interest requiring outside counsel was very low, and that any attorney retained
by the Office of the City Attorney to represent the Commission would owe a professional duty of
loyalty to the Commission as a client. Thus it was not necessary that the Commission be able to
select its own attorney but be able to consult with the Office of the City Attorney prior to the
retention of outside counsel. Accordingly the Commission directed staff to develop alternative
language to provide that the City Attorney shall consult with the Commission before retaining
outside counsel in the event of a conflict.

Based on the Commission's direction, Commission staff and the Office of the City
Attorney have developed the following language for the Commission's consideration, based on
the City Attorney's most recent proposal:

2.24.090 LEGAL ASSISTANCE

The City Attorney is the Commission's legal advisor. The City Attorney shall provide the
Commission with legal assistance, to the extent such assistance does not constitute a
conflict under the California Rules of Professional Responsibility or [insert: "applicable"]
state [strike: "ethics"] law. The City Attorney shall provide any disclosures required by
the California Rules of Professional Responsibility or [insert: "applicable"] state [strike:
"ethics"] law to the Commission. In the event of a conflict, the City Attorney, [insert: after
consultation with the Commission,] shall retain outside counsel.

If acceptable to the Commission, the Office of the City Attorney will execute the
Commission's proposed set of amendments for "form and legality.” Commission staff will
forward the amendments to the City Council for consideration in early 2009.





Respectfully submitted,

Daniel D. Purnell
Executive Director
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One Frank Ogawa Plaza, 4™ Floor, Oakland, CA 94612

(510) 238-3593

Fax: (510) 238-3315

TO: Public Ethics Commission

FROM: Daniel Purnell

DATE: January 5, 2009

RE: Election Of Public Ethics Commission Chair and Vice-Chair

The Bylaws for the Oakland Public Ethics Commission provide that the Commission shall
elect a chairperson and vice-chairperson at the first regular meeting of each year. No
officer may serve for more than two (2) consecutive one (1) year terms.

Commission staff recommends that the Commission Chair entertain separate motions for
the election of chairperson and vice-chairperson, respectively, and that the Commission
direct the Executive Director to execute the attached "Certification Of Election Of Oakland

Public Ethics Commission Officers For 2009."

Respectfully submitted,

Daniel D. Purnell
Executive Director





OAKLAND PUBLIC ETHICS COMMISSION

CERTIFICATION OF ELECTION OF OAKLAND PUBLIC ETHICS
COMMISSION OFFICERS FOR 2009

At a duly noticed meeting held on January 5, 2009, the Oakland Public
Ethics Commission did elect, upon a motion and vote of a majority of a
quorum of those members present,

(name) as Chairperson of the Public
Ethics Commission for 2009, and

(name) as Vice-Chairperson of the
Public Ethics Commission for 2009.

| hereby certify that the foregoing is true and correct.

Dated:

Daniel D. Purnell, Executive Director
Oakland Public Ethics Commission
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CITY OF OAKLAND
PUBLIC ETHICS COMMISISON

APPLICATION FOR COMMISSIONER

TO:

City of Oakland

Public Ethics Commission

One Frank Ogawa Plaza, Fourth Floor
QOakland, CA 94612

Name: Patricia Rocha Fernandez

Mailing Address: 1 ~— """
Daytime Phone: 5 77" ™-~ening Phone: 4’ |
Email: p "~ =~ =7

Are you an Oakland resident: Yes  Years of Residency in Oakland: 3 months

1. Why do you want to serve on the Public Ethics Commission?

As a new resident of Oakland I would like to become involved in the community I
live and work in. The Public Ethics Commission would allow me to build
relationships with other community members that are familiar with community needs.

2. What skills and qualification will you bring to the Commission?

As an active community member I would bring experience and knowledge of real
community needs. I’m familiar with city and government affairs and understand the
crucial role our leaders play in representing our communities. As a team player I
bring outstanding communication and mediation skills that others would welcome
and appreciate.

3. What do you believe should be the role and primary focus of the
Commission? ;

The primary focus of the Commission is to oversee and assure city codes are in

compliance, while making recommendations of ethics law and amendments to city

council on a monthly basis. The need to outreach and programs development for

Commission’s activities is also an element of these roles.
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EDUCATION:

Patricia Rocha Fernandez

I = South o 4 LN AT d N ndrns

4

SAN JOSE STATE UNIVERSITY, School of Journalism and Mass Communication, San Jose Ca
Bachelor of Art, Public Relations and Communications 2006

WORK EXPERIENCE:
BAY AREA PLAN (PARENT LEADERSHIP ACTION NETWORK), Oakland Ca June 15, 2008—Present
Leadership & Advocacy Coordinator

Build the leadership of members and the engagement of program participants

Organize and facilitate meetings of PLAN’s 15-member regional Leadership Council, made up of
parent leaders and parent-based organizations

Coordinate short-term and long-term campaigns based on priorities identified by Leadership
Council and membership

Coordinate PLAN’s outreach activities to diverse parents and parent organizations in the Bay Area
through email, phone, mail, and direct contact

Organize semi-annual Parent Action Forums and strategize and coordinate follow-up actions
Organize annual membership event and facilitate recruitment and election of Leadership Council
members

Expand PLAN’s presence throughout the Bay Area by representing PLAN at events, outreach
presentations and one-on-ones with potential members, leaders and allies

Act as the primary liaison to members and program participants

Help document outcomes of program activities and contribute to program reporting

Recruit and supervise volunteers

Supervise administrative assistant in the coordination of PLAN program logistics, publication of
weekly Parent Action e-list, and support program logistics as needed.

SOUTH BAY LABOR COUNCIL, San Jose Ca April 2008-June 6,2008
COPE (Committee of Political Education) Organizer (Independent contractor)

® o & o o

Work on a variety of campaigns, including local, regional, state, and government advocacy,
corporate campaigns, neighborhood based organizing, labor/community collaborations, interfaith
organizations, etc.

Assist in coordination of public events, rallies, press conference and other direct action as it related
to particular campaign.

Organize and facilitate one-on-one and large meetings.

Recruit and train volunteers

Establish relationships with organizers and activist from allied organizations and communities.
Participate in campaign-specific strategic planning

Work as a team with other organizers, researchers and senior staff.

FIRST RATE CAPITAL MORTGAGE, San Jose Ca Jan. 1999—Dec. 2007
REALTOR, Notary Public (Began fulltime June 07)

Research, marketing, sales presentation.

Follow up with inbound and outbound marketing efforts.
Consult with previous and new prospects.

New accounts development..

Negotiate purchase contracts.

Notarize grant deeds, acknowledgments, etc.

UNITED FOOD AND COMMERCIAL WORKERS LOCAL 5, San Jose Ca Feb.1999—March 2007
Union Organizer, Member Service Representative

Organize labor rallies, picketing, strikes, etc.
Develop strategic plan to unionize store employees.
Inform employees of Californian labor law.
Assist with grievance, arbitration and board of adjustments.
Translate Spanish speaking
Facilitate new member/monthly meetings
[t ey 6






" ALEX P. PAUL ] e

EXPERIENCE

PlanetOut Inc. NASDAQ: LGBT), San Francisco, California

Vice-President, Associate General Counsel, February 2006 to present

Advise business leaders on a variety of legal and business issues, including commercial, employment, intellectual property, SEC and
technology-related matters. Direct responsibility for commercial matters including commercial contract review and negotiation;
resolving commercial disputes; and reviewing marketing, promotions and advertising. Work on SEC matters including disclosure
requirements, executive compensation and corporate governance. Advise human resources department on various employment law
matters. Designed and created sexual harassment prevention training course (California AB 1825).

Sole Practitioner, Oakland, California

Attorney, September 2001 to February 2006

Advised companies on a variety of legal and business issues, including commercial, intellectual property and technology-related
matters. Representative transactions include drafting and negotiating outsourcing, ASP, OEM/V AR, Internet marketing, co-branding
and advertising agreements. Draft and negotiate non-disclosure agreements, terms of use, click-wrap and shrink-wrap agreements,
major strategic alliances and joint venture development agreements for companies in information technology and Internet-related e-
commerce businesses. Understand and structure deals with respect to privacy laws and regulations (both domestic and international),
software revenue recognition rules and international aspects of commercial deals, including the FCPA; export regulations; taxation
and payment terms; governing law and venue.

Cooley Godward LLP, San Francisco, California

Associate, May 2000 to August 2001 (included in firm-wide reduction in force)

Advised both Fortune 500 and startup companies on a variety of legal and business issues, including licensing of software,
merchandise, trademarks and other intellectual property, Internet, privacy and other complex commercial contracting matters.
Representative transactions include software license agreements, trademark and copyright licensing (including database and content
licensing), strategic alliances, joint development agreements, purchase contracts, terms and conditions, privacy pol1c1es research and
development agreements, advertising agreements and independent contractor agreements.

Lewis, Rice & Fingersh, L.C., St. Louis, Missouri

Associate, August 1998 to May 2000

Worked with corporate clients on a variety of legal issues, including general corporate work, trademark and copyright, business entity
formation, acquisition, due diligence and document review matters.

EDUCATION
University of Notre Dame Law School, Notre Dame, Indiana  University of Illinois, Springfield, Illinois
Juris Doctor, May 1998 Masters in Business Administration, June 1995
GPA 3.596 / 4.0 Cum Laude GPA 3.70 / 4.0 Honors
e Dean’s Awards in Legal Research and Ethics | e Awarded graduate assistantship first year of graduate
e Moot Court: Best Speaker (out of 4); Honors Brief studies
e Award for Excellence in Client Counseling e Awarded graduate public service internship second year of

graduate studies

Knox College, Galesburg, Illinois Konstanz University, Constance, Germany

Bachelor of Arts in Political Science, Cum Laude, June 1992 Summer 1990

e Awarded Knox-Lombard scholarship for academic e Received a full scholarship for intensive summer study
excellence program from the International Studies Association

ADMISSIONS: Licensed to practice law in California (#208913), Illinois (#6270410) and Missouri (#50179); solicitor (qualified to
practice in England and Wales)

MEMBERSHIPS: Business law, International law, Antitrust and Unfair Competition, and Labor and Employment sections of the
California bar; British American Business Council; German American Business Association

INTERESTS: martial arts (second degree black belt in Kuk Sool Won, a Korean martial arts); NSCA Certified Strength and
Conditioning Coach; USA weightlifting club coach; volunteer lawyer for the arts

Conditionally offered employment as an FBI Special Agent (2005) ltam [5
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CITY OF OAKLAND 2 Mz
PUBLIC ETHICS COMMISSION &‘% S
APPLICATION FOR COMMISSIONER W

OPENNESS

Please fill out the form below and submit it with a copy of your resume to: City Of Oakland, Public Ethics
Commission, One Frank Ogawa Plaza, Fourth Floor, Oakland, CA 94612. Applications and resumes may
also be faxed to: (510) 238-3315. Your completed application and resume must be received no later
than 5:00 p.m. on Friday, October 31, 2008, to be considered.

Please type or print legibly. Try to limit your answer to the space provided, but you may attach additional
sheets as necessary.

Please note: This application and supporting materials is not confidential and may be subject to public
inspection upon request.

Name: Alex P. Paul

Mailing Address: : ) Al

Daytime Phone: f "7 "°""  Evening Phone: (same as daytime)

Email: 7

Are you an Oakland resident? Yes Years of Residency in Oakland: seven (approx.)

1. Why do you want to serve on the Public Ethics Commission? | moved to Oakland seven years ago and
have looked for ways to participate in the civic process. Based on my background and expertise, the
Ethics Commission has always been my primary interest. | would bring to the Commission knowledge
about campaign and ethics laws, ethical standards for public officials, and ways to strengthen public
confidence in our government and political system.

2. What skills and qualifications will you bring to the Commission? Analytical skills, fairness, legal
background and willingness to serve

3. What do you believe should be the role and primary focus of the Commission? Education, general
compliance issues, impartiality, and enforcement of the laws

4. Please list any governmental experience, activities with civic and business organizations, neighborhood
groups, or any other experience that would contribute to your effectiveness as a Commissioner. I've
created Ethics courses for Workplace Answers, a company headquartered in San Francisco. These Ethics
courses have been utilized by thousands of workers nationwide. Also, at Notre Dame Law School, | was
awarded by the Dean of the Law School for the highest grade given in Ethics in my class. As an attdrney
and one that works for a public company, I'm also involved in investigating Code of Conduct violations
and understand the importance of compliance training and education.

5. Please list the names, addresses and telephone numbers of two references.

Name: Lynn D. Lieber, Esq.

Founder and CEO of Workplace Answers Inc.
Address: One Montgomery Tower, Ste. 2350

San Francisco, CA 94104
Daytime Phone: (415) 814-6000 Evening Phone: (same as daytime)
Name: Tami Lahl, Director of Business Affairs
Address: TopDown Consulting, Inc.

236 West Portal Avenue, #390, San Francisco, CA 94127
Daytime Phone: (650) 740-0138  Evening Phone: (same as daytime phone)

e
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OAKLAND PUBLIC ETHICS COMMISSION BALLOT

For the selection of Commissioner
for the seat vacated by Doug Love
which new term begins on January 22, 2009, and ends on
January 21, 2012

VOTE FOR ONE
PATRICIA ROCHA FERNANDEZ
MICHAEL ORNSTIL

ALEX PAUL

/
Commissioner Name Initials






OAKLAND PUBLIC ETHICS COMMISSION

CERTIFICATION OF ELECTION OF COMMISSIONER

At a duly noticed meeting held on January 5, 2009, the Oakland Public
Ethics Commission did select, pursuant to City Charter Section 202(b)(3)
[Non-Mayoral Appointments], the following person to fill the seat vacated

by Doug Love, which term shall begin on January 22, 2009, and end on
January 21, 2012:

[NAME OF SELECTED CANDIDATE]

| hereby certify that the foregoing is true and correct.

Dated:

Daniel D. Purnell, Executive Director
Oakland Public Ethics Commission






City of Oakland

Page 1 of' 3

City of oa kland contact the city | search

For Official Use Only
City of Oakland

Public Ethics Commission i
Stamp Date/Time Received. . .

COMPLAINT FORM '
' Complaint Number: 0O g- 10

Please Type or Print in Ink and Complete this Form.
This complaint concerns a possible violation of: (please check all that apply)

The Oakland Sunshine Ordinance, California Public Records Act or
Brown Act. (Access to public meetings or documents.)

[ ] Oakland Campaign Reform Act

[ ] Oakland City Council's Rules of Procedure/Code of Ethics
[ ] Oakland Limited Public Financing Act

[ ] Oakland Conflict of Interest regulation§

[ ] Oakland Lobbyist Registration Act

[ ] Oakland False Endorsement In Campaign Literature Act ltam E - f

ATTACHMENT 1 e,

Page_ 4 of

http://www.oaklandnet.com/government/public_ethics/complaint.html 10/18/2008





City of Oakland Page 2 ot 3

[ 11 am/We are not sure which specific law, ordinance or regulations apply.
However, I am/We are requesting that the Ethics Commission determine if
my/our complaint is within its jurisdiction.

The alleged violation occurred on or about the following date(s)

The alleged violation occurred at the following place: =
\’\QJUY\}—S/Q#M\ L yvem, Dele Fuads Pard | %1‘&
Please provide specific facts describing your complaint. (Or attach additional

pages as necessary.) T Aulommodfed 3 4o pareTe Poll Poeanlsd ot
/u.ﬁumix_, S ‘7/3[@9) m]og vl | 23] 05 22 otladhal

WWW

The persons you allege to be respons1b1e for the violation(s) are:

m o . Gé_k\lw\"‘-“-"'w K—“—’V“"a’m Ned o analN
Ve Do gw\jﬁ/) M‘CMI B/La-o\‘\%, ol Vo Qrws -

Any witnesses who were involved and/or who can provide additional
information are: (Please indicate names and phone numbers, if available.)

PLEASE NOTE:

There may be other laws that apply to the violation(s) you are alleging. The
time limit to commence a legal proceeding to enforce those laws may not be
extended by filing this complaint. You should contact an attorney
immediately to protect any rights available to you under the law.

By filing this complaint with the Public Ethics Commission it, and all other

materials submitted with it, becomes a public record available for inspection
and copying by the public.

NAME:_Soun XU€) PHONE NO.(Day)( ) 4/S-357-4616

10-20-93  AppRESS: §38 Ve & Mo T SRHONENO.Eve)( ) S10-357- 15 Sk

BRTLATTAC H MEN T iz Date :é 5é o1

Page_ D _ of

http://www.oaklandnet.com/government/public_ethics/complaint.html 008
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CITY: 0 AKLAND STATE:cA _zIP: 14610
FAXNO.:( )
E-MAIL. KL EINToRRNE@) comcadt msX
PLEASE RETURN THIS FORM TO:
Public Ethics Commission Phone: (510) 238-3593
One Frank Ogawa Plaza, 4™ floor FAX:(510) 238-3315
Oakland, CA 94612
Back
W
TEETRRIN, SR She D 4 \\z\og
2 ' Q J\&M A \ LSS ‘ 0%
g R T %\23\08
teemE-|
Date_[5/01 a
ATTACHMENT A~ Page_lo_ of
http://www.oaklandnet.com/government/public_ethics/complaint.html 10/18/2008





Comcast Webmail - Email Message Page 1 of 1

From: kleinjohne@comcast.net
To: Isimmons@oaklandnet.com
Subject: Public Records Act request
Date: Saturday, September 13, 2008 5:18:41 PM

Dear Madame City Clerk:
The is a request for records under the Public Records Act.

| seek records of all communciations with the Mayor's Office regarding the nomination of
Ada Chan as a commissioner on the Oakland Planning Commission. The period of the
request is from Jan. 1, 2008, to the present. Please include all emails, correspondence,
meeting minutes, memorandum, notes, etc., to or from private individuals and groups
and also provide all inter-office and inter-department communications from witin City of
Oakland departments regarding this issue, as well. Please be sure to include the records
of Leslie Littleton in the Mayor's office and of any other individual in that office.

You may call me at 510-332-7596 or reply to this email address if you have questions or
concerns regarding this. Please contact me when the records are ready for pick up.

Thank you.

John Klein
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Comcast Webmail - Email Message Page 1 of 1

From: kleinjohne@comcast.net
To: Isimmons@oaklandnet.com
Subject: Public Records Act Request - Entitlement Extensions
Date: Monday, September 15, 2008 10:41:23 PM

Dear Madame City Clerk,
This is a request under the Public Records Act.

| am requesting records from the following City Councilmember Offices: De la Fuente,
Brunner, Chang, and Reid.

| seek records of all communciations of these four council members regarding the subject
of "Entitlement Extensions," legislative file number 07-1569, sponsored by Mr. De la
Fuente. The period of the request is from Jan. 1, 2008, to the present. Please include all
emails, correspondence, meeting minutes, memorandum, notes, etc., to or

from private individuals and groups with the council members regarding Entitlement
Extensions. Please also provide all inter-office and inter-department

communications between City of Oakland departments and offices regarding Entitiement
Extensions, as well.

You may call me at 510-332-7596 or reply to this email address if you have questions or
concerns regarding this. Please contact me when the records are ready for pick up.

Thank you.
John Klein
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Comcast Webmail - Email Message Page 1 ot'1

From: kleinjohne@comcast.net
To: Isimmons@oaklandnet.com
Subject: Public Records Request - Planning Commissioner
Date: Tuesday, September 23, 2008 4:05:10 PM

Dear Madame City Clerk:
The is a request for records under the Public Records Act.
| seek records from the offices of all City Council members.

| seek records of all communciations to or from all City Council members regarding the
nomination of Ada Chan as a commissioner on the Oakland Planning Commission which
appeared as item 28 on the Council's September 15, 2008, agenda.

Please include all emails, correspondence, meeting minutes and appointments,
memorandum, notes, etc., to or from private individuals and groups which are to or from
all council members. Please also provide all inter-office and inter-department
communications from witin and between City of Oakland departments regarding this
issue, as well.

You may call me at 510-332-7596 or reply to this email address if you have questions or
concerns regarding this. Please contact me when the records are ready for pick up.

Thank you.

John Klein
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City of Oakland For Official Use Only

Public Ethics Commission
Stamp Date/Time Received:

Date October 28, 2008

COMPLAINT FORM

Complaint Number:

Please Type or Print in Ink and Complete Both Sides of this Form.

This complaint concerns a possible violation of: (please check all that apply)

[ 1 The Oakland Sunshine Ordinance, California Public Records Act or Brown Act (Access to
public meetings or documents.)

[ 1 Oakland Campaign Reform Act

[ ] Oakland City Council's Rules of Procedure/Code of Ethics =

[ ] Oakland Limited Public Financing Act L :
[ ] Oakland Conflict of Interest regulations (
[ 1 Oakland Lobbyist Registratibn Act

[ ] Oakland False Endorsement In Campaign Literature Act

[x ] lam/We are not sure which specific law, ordinance or regulations apply. However | am/We are
requesting that the Ethics Commission determine if my/our complaint is within its jurisdiction.

The alleged violation occurred on or about the following date(s):

The months of September, October and early November.

The alleged violation occurred at the following place:

Throughout the City of Oakland = tco many locations to list.

Please provide specific facts describing your complaint. (Or attach additional pages as necessary.)

Campaign signs improperly and or illegally posted throughout the
City of Oakland promoting various measures and candidates.
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3.

Please provide specific facts describing your complaint. (If additional space is needed.)

The City of Oakland did post, or cause to be posted by or through
its agents, "campaign signs" throughout the City promoting Measure
NN (a City Measure) at various City locations deemed to be City

owned property and or "public property", in violation of the FPPC.

Additionally, the City of Oakland has willfully allowed and thereby
promoted Measure WW, and or its sponsor (East Bay Regional Parks),
Ms. Kerry Hamill, canidate for City Council, and MR. Phil Daly,
candidate for Alameda County Superior Court Judge, in permitting
their individual campaign signs to be posted on City owned,

"public property". In particular, the l1light standards at wvarious
City owned parking lots operated by Douglas Parking, the City

'side of freeway fences, various medians and park strips throughout
the City and at various locations on Broadway and San Pablo Avenue.
If not on public property, on private property without the owners
permission and in violation of the municipal code in posting or
erecting signs and displays.

The City has allowed, condoned and willfully promoted particular
‘candidates and misused public resources in and by not requesting,
insisting, or demanding that the signs be immediately removed or
that they be removed at all. Further, after numerous requests and
complaints the City has either failed or has refused to remove the
signs in question, thereby supporting that particular candidate and
ballot measure with "public funds" - a blatant misuse of public

One would think a simple phone call by the City to the candidate
would do the job but the City has failed to exert even that
very minor effort.

PLEASE NOTE:

There may be other laws that apply to the violation(s) you are alleging. The time limit to commence a
legal proceeding to enforce those laws may not be extended by filing this complaint. You should

contact an attorney immediately to protect any rights available to you under the law.

By filing this complaint with the Public Ethics Commission it, and all other materials submitted with it,
becomes a public record available for inspection and copying by the public.

NAME: David E. Mix PHONE NO. (Day) 610 ) 339 1519

ADDRESS: 1133 Glencourt Drive PHONE NO. (Eve) ( )

CITY: _oakland STATE: _ca  ZIP: 94611 FAX NO. (  )as above
E-MAIL

PLEASE RETURN THIS FORM TO:

Public Ethics Commission Phone: (510) 238-3593
One Frank Ogawa Plgza, 4th Floor FAX: (510) 238-3315

Oakland, CA 9461 Note! Faxed complaint and U.S. Mail
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City of Oakland
Public Works Agency
Department of Facilities & Environment
Keep Oakiand Clean & Beautii Division |

Stendard Operating Procedures (Draft)

%.LNEJINHOVI Y

: SUBJECT: Removal of political signs/posters placed on the bublic & private
property. .
INTENT: ] Maintain compliance with the Oakland Municipal Code Chapter

5.06.020 Regulations Governing the Posting of Signs

RESPONSIBLE PERSON: Public Works Agency

CRITICALTIMING: . During Election Year .
INVOLVED INDIVIDUALS: Supervisory/ field staff

. PROCEDURES:

Definition of the public & private property

Public property includes but is not limited to srdewalk curb, street, path, medran City of Oakland

- owned property ( improved and vacant ). Structures considered public property include; public

trees, litter containers, street lrght poles electrical cabrnets utility poles parkrng meters and fire

-hydrants

Although the planter strip between the sidewalk and curb is in the public nght of way, it is
mairitained by the adjacent property owner (public or private). Signs can be maintained there if the
private property owner consents. It is assumed that the private property owner will remove any
unauthonzed srgn from the planter strip ad)acent to their property.

a Deﬁnitibn of items

“Political - srgns/posters (srgns) include all signs, banners pennants, flyers, handbills, posters,

" billboards, or stickers : X lar £

Dcfe@_‘f

Process for Removing Polifical Signs - : Page | of | 5

' Signs are to be removed using cautionnot to damage sign orthe area that it ie placed in or on‘ ,





Signs on private property , including vacant lots, other improved/developed property and perimeter
fencing, shall be treated with the assumption that the private property owner has approved them.
-~ WE ARE NOT TO REMOVE SIGNS FROM PRIVATE PROPERTY, this is the responsibility of
the private property owner
If a vacant lot is suspected to be owned by the City (public property) then the supervisor will
confirn through the "Win Data System” if the lot is owned by the City of Oakland prior to sign
removal :
All signs removed shall be recorded on the “sign removal log” (Log) by location and sign type. The

Log must be tumed in to the supervisor at the end of each work shift : _
Signs are to be taken to our Corporation Yard located at 5050 Coliseum Way where they will be

stored .
The supervisor will notify campaigns via telephone, to retrieve their signs from the Corporation

Yard, 5050 Coliseum Way, where signs will be stored. Signs are not to be delivered.

Dwﬁﬁ mm}k % i . ' Date issued ‘521“'{gjz >

David Ferguson, Operatio@ws Manager
Keep Oakland Clean & Beautiful Division
Department of Facilities & Environment

Attachments
Sign Removal Form
Oakland Municipal Code 5.06.020
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December 2, 2008

City of Oakland

Public Ethics Commission

Executive Director, Daniel Purnell
One Frank Ogawa Plaza, 4th Floor
QOakland, CA 94612

Re: Addendum to Complaint of October 28, 2008 concerning the
illegal posting of campaign signs.

Dear Mr. Purnell:

My apologies for taking so long to get back to you on your
inquiry. Secondly, please add "No on Kids First", (Measure 00) to
my complaint. The City Clerk does not have any record of, or any
FPPC filings on this committee and I have not been able to locate
any. The primary complaint of course is the lack of filing of the
required reports.

As far as I know there were no other interested parties
aside from the City of Oakland concerned with the passage of 00
or who would have taken an active roll in attempting to defeat
it. In this regard it parallels measure NN with the City as the
sole benefactor or financier - directly or indirectly.

On the original complaint there is not much to add except
that after many phone calls from myself and others to the City
most the signs remained in place and were never removed. In
particular, those on Broadway and San Pablo Ave remained in place
throughout the entire election. Signs on Telegraph Ave are still
there as of this writing, (Yes on OO0 and Yes on NN). Please note
the photos enclosed indicating the date of November 16, 2008,
long after the election

Please keep in mind the complaint is not limited to the
City's failure to remove the signs but foremost, the illegal
posting in the first instance. There is no question the City
allowed and probably encouraged if not participated in this
action. The City, as the sole benefactor, sole participant and
sole financial contributor to the campaign (YES on NN) is hard
pressed to deny it.

The campaign funds clearly came from close knit City
connections. quid pro quos, pay backs and the likes. The list, as
small as it is, reads like the who's who of City Hall with Phill
Tagami, ($1,000); Shorenstein Realty, ($2,500); the IBEW, Local
Union 595 in Dublin, of whom, the recent Port Director appointee
Victor Uno,is its business agent; S.K.SEYMOUR,LLC ($6,000); and
lastly Kathleen Tuck Rogers ($5,000).
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The committee name "Citizens For A Safer Oakland", is an
absolute hoax, a scam. There is no such committee or group of
citizens behind this committee, the campaign contributions attest
to that. Sadly, there isn't even a contribution from the Police
league (their Union).

Be that as it may, my complaint nevertheless is with the
posting of the signs. They didn't get there by themselves and
they didn't suddenly appear by magic. The City hired a campaign
manager, who in turn directed the signs be printed, distributed
and posted. No matter which way you slice it, those parties were
contracted by the City and or agents for or of the City.

As always, your attention to this matter is greatly

appreciated.

David E. Mix
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For Official Use Only
City of Oakland

Public Ethics Commission
Stamp Date/Time Received:

November 25, 2008

COMPLAINT FORM NG - a
Complaint Number: O ®

Please Type or Print in Ink and Complete this Form.
This complaint concerns a possible violation of: (please check all that apply)

X] The Oakland Sunshine Ordinance, California Public Records Act or Brown Act. (Access
to public meetings or documents.)

[ ] Oakland Campaign Reform Act

X] Oakland City Council's Rules of Procedure/Code of Ethics
[ ] Oakland Limited Public Financing Act

[ ] Oakland Conflict of Interest regulations

[ ] Oakland Lobbyist Registration Act

[ ] Oakland False Endorsement In Campaign Literature Act

P(] 1 am/We are not sure which specific law, ordinance or regulations apply. However, 1

http://www.oaklandnet.com/government/public_ethics/complaint.html =~ - 11/25/2008
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am/We are requesting that the Ethics Commission determine if my/our complaint is within
its jurisdiction.

The alleged violation occurred on or about the following date(s)

November 18, 2008

The alleged violation occurred at the following place:

City of Oakland, City Council Meeting

Eic::aessz ::;?;lde Ig,pf((:alf;csfaécts Sdeesgnbfxé 1\_:%1{2 %)mgl%lgt.a(cOﬁaettach additional pages as

1) 1Illegal Council "closed session” and failure to agendize
item, re: action to join San Francisco v. Horton (S168078)
to invalidate Proposition 8 as a constitutional amendment.
~2) Said action is contrary to their sworn duty to abide by the law.

The persons you allege to be responsible for the violation(s) are:

The City Attorney and the Oakland City Council

Any witnesses who were involved and/or who can provide additional information are:
(Please indicate names and phone numbers, if available.)

PLEASE NOTE:

There may be other laws that apply to the violation(s) you are alleging. The time limit to
commence a legal proceeding to enforce those laws may not be extended by filing this
complaint. You should contact an attorney immediately to protect any rights available to
you under the law.

By filing this complaint with the Public Ethics Commission it, and all other materials

submitted with it, becomes a public record available for inspection and copying by the
public.

NAME: David E. Mix pHONE NO.(Day):( )

ADDRESS: PHONE NO.(Eve.):( ) ltam E ‘f’

CITY: Oakland STATE: CA zip: DU‘““@Q
Pan e | Z
FAXNO.:( ) ‘e—-(&..’-“", ‘
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November 25, 2008

City of Oakland

Oakland City Council

One Frank Ogawa Plaza, 2™ Floor
Oakland, CA 94612

Re: November 18, 2008 City Council Meeting
Violation of Ralph M. Brown Act
“closed session” discussion and action taken.

Council President, Ignacio De La Fuente and
Honorable Members of the Oakland City Council:

By this letter I respectfully request that you immediately rescind the action taken at
Tuesday’s Council Meeting (November 18, 2008) whereby you, in closed session, agreed
to take part in the litigation now pending before the California Supreme Court, San
Francisco v. Mark B. Horton, (S168078), challenging the validity of Proposition 8, as was
duly adopted at the November 4, 2008 general election, by the people of the State of
California, amending the State Constitution.

The Oakland City Council has or had absolutely no authority or standing to address this
issue or to take any kind of action on it whatsoever. It is not within the City’s purview,
jurisdiction or authority to take action on any issue or matter deemed not to be within the
realm of City government. This matter clearly is not within the scope of Oakland’s City
government nor does it involve the function thereof.

Further, your action is a blatant violation of your oath of office as duly elected officials,
as with all other officers and officials of the City of Oakland, having a sworn duty to
uphold all the laws and regulations of the local jurisdiction, the State of California, the
Constitution of California, and the Constitution of the United States.

Without question, Proposition 8 is Constitutional Law. It became constitutional law the
moment the California electorate, by majority popular vote, approved it as a
constitutional amendment. Having previously met all the criteria, been duly qualified and
placed on the ballot, it was properly before the voters.

Your actions are a mockery of the democratic process and can only be construed as that
of a rogue government operating outside the realm of the law and cannot be tolerated
Whether you agree or disagree with the merits of the Proposition, is of no significance nor
of any consequence, it has been constitutionalized and you are required to abide by your
oath and commitment to your office in respecting the “rule of law” - anything less,
boarders on anarchy.






That is not to say, that a legitimate interested party does not have the right to challenge
the law. But, the City of Oakland and its duly elected officers and appointed officials are
mandated by virtue of their office to represent the people and citizens of the City and to
abide by their sworn duty to uphold the law.

The City of Oakland does not have a legitimate nor lawful interest, nor does it have any
perceived liability in this case. The City has absolutely no basis, reason, or need to join or
intervene other than that of throwing its political weight and clout into the mix and that of
attempting to advance particular individuals careers. It is nothing more than unadulterated
politics and a gross abuse of the process.

This is not a sporting event where you root for your favorite team, or a schoolyard where
adolescents pick and choose sides, nor is it an issue to be settled on a T.V. talk show
hosting San Francisco’s mayor. The City of Oakland needs to step back and disengage
itself from this case and the politics surrounding it. The City has absolutely no legitimate
reason to be involved and cannot possibly justify spending any of the public’s money, or
exerting any time or energy on this issue.

However, the most disturbing aspect of this fiasco is how you, the City Council, a
governmental body representing the citizenry of our City, handled it. Without question
the Council‘s actions are a blatant violation of the Ralph M. Brown Act. Not only the
closed session activity but the failure to agendize it as well, (if it is indeed a proper
subject to be dealt with by the City) for full discourse and open public discussion as is:
required by law. Clearly, it was not an action against the City, nor a matter posing any
liability, or an issue affecting the business or function of Oakland City government in any
form or fashion whatsoever. Unarguably, it did not qualify for closed session.

It is readily apparent and obvious that this sneaky, underhanded, and backdoor approach
was done purposely to prevent public knowledge, (until after the fact) dissuade public
input, and actually bar open public discussion. Considering the magnitude of the same-
sex marriage issue and the challenge to the constitutionality of Proposition 8, as a
constitutional amendment, your action and decision (by secret, closed-door meeting) to
join the S.F. petition before the State Supreme Court, without giving the public an
opportunity to weigh-in on the issue, is no less than utterly despicable.

It is exceedingly clear and unarguable, the Council’s action was purely political and
politically motivated and driven. The City of Oakland has absolutely no legitimate reason,
legal interest nor necessity to participate in San Francisco v. Horton (S168078). To do so
is a violation of public interest and the law.

The Council’s action must be reversed.

David E. Mix
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Cc: Ronald Dellums, Mayor
John Russo, City Attorney
La Tonda Simmons. City Clerk/Clerk of the City council
Edmond G. Brown, California Attorney General
Clerk of the Court, California Supreme Court

Note!

By copy of this letter forwarded to the California Supreme Court I am requesting that the
Court not allow you, the City of Oakland, to participate in, to intervene, or to join this
action: San Francisco v. Mark B. Horton (S168078) or any of the other five cases
regarding Proposition 8 now pending before the Court.

The City of Oakland lacks standing and does not have a beneficial interest or liability in
Respondent not complying with Proposition 8. But more importantly, the City of Oakland
has an absolute duty and legal obligation to perform its ministerial duties in accordance
with the law and abide by and enforce the provisions of Proposition 8, a constitutional
amendment. The City must not be allowed to pick and choose which laws it likes and
reject those it doesn’t and thus, the City‘s participation in this action is not in the best
interest of the residents and citizens of the City of Oakland nor of the State of California.
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CITY OF OAKLAND

ONE FRANK H. OGAWA PLAZA 6"" FLOOR ¢ OAKLAND, CALIFORNIA 94612

John A. Russo (510) 238-3601
City Attorney FAX: (510)238-6500
TTY: (510)238-3254

THE OAKLAND CITY COUNCIL AND
OAKLAND REDEVELOPMENT AGENCY WILL
HOLD A SPECIAL CLOSED SESSION ON
TUESDAY, NOVEMBER 18, 2008 FROM 4:00 P.M. TO 6:00 P.M.
IN CITY HALL, HEARING ROOM 4

The City Council will Convene in Open Session Prior
to Adjourning to Closed Session and will
Report Out Any Final Decisions in City Council Chambers
during the City Council Open Session Meeting Agenda

1. Conference with its City Attorney pursuant to California Government Code Section
54956.9 (c) regarding:
Anticipated Litigation in one (1) matter

2. Conference with its City Attorney pursuant to California Government Code Section
54956.9 (a) regarding:

a) East Bay Municipal Utility District v. City of Oakland, et al.
Alameda County Superior Court
Case No. RG07-326552

3. Conference with its labor negotiators pursuant to California Government Code Section
54957.6 regarding:

a) Agency Designated Representatives: Dan Lindheim, Marcia Meyers
Employee Organizations: Service Employees International Union Local 1021
(SEIU) and International Federation of Professional Engineers and Technicians Local

21 (IFPTE)

Under Consideration: Terms and conditions of Employment of non-sworn
personnel who are members of SEIU 1021 and IFPTE Local 21

ATTACHMENT 2 E—_FELE._...
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FindLaw™\
CITY ATTORNEY DENNIS HERRERA

NEWS RELEASE

FOR IMMEDIATE RELEASE CONTACT: MATT DORSEY
WEDNESDAY, NOV. 5, 2008 PHONE: (415) 554-4662

Herrera Joined by Los Angeles, Santa Clara
Counterparts in Suing to Invalidate Prop 8

Leader of S.F.’s original constitutional challenge says amendment
‘if allowed to stand...devastates the principle of equal protection’

SAN FRANCISCO (Nov. 5, 2008)—City Attorney Dennis Herrera today joined Los Angeles City
Attorney Rocky Delgadillo and Santa Clara County Counsel Ann M. Ravel in filing a petition for a writ
of mandate with the California Supreme Court to invalidate Proposition 8, an initiative constitutional
amendment that intends to strip gay and lesbian citizens of their fundamental right to marry in California.
The 28-page suit filed with the high court in San Francisco this afternoon argues that the California
Constitution’s equal protection provisions do not allow a bare majority of voters to use the amendment
process to divest politically disfavored groups of constitutional rights. Such a sweeping redefinition of
equal protection would require a constitutional revision rather than a mere amendment, the petition
argues. Article XVIII of the California Constitution provides that a constitutional revision may only be
accomplished by a constitutional convention and popular ratification, or by legislative submission to the
electorate.

Today’s civil action by city and county governments follows a similar action filed earlier in the day by the
National Center for Lesbian Rights on behalf of same-sex couples. Herrera pledged to lead an aggressive
effort to enlist additional support in the civil litigation from other California cities and counties.

“The issue before the court today is of far greater consequence than marriage equality alone,” Herrera
said. “Equal protection of the laws is not merely the cornerstone of the California Constitution, it is what
separates constitutional democracy from mob rule tyranny. If allowed to stand, Prop 8 so devastates the
principle of equal protection that it endangers the fundamental rights of any potential electoral minority—
even for protected classes based on race, religion, national origin and gender. The proponents of Prop 8
waged a ruthless campaign of falsehood and fear, funded by millions of dollars from out-of-state interest
groups. Make no mistake that their success in California has dramatically raised the stakes. What began
as a struggle for marriage equality is today a fight for equality itself. I am confident that our high court
will again demonstrate its principled independence in recognizing this danger, and in reasserting our
constitution’s promise of equality under the law.”

Herrera represented the City and County of San Francisco as a lead plaintiff in the original legal challenge
that resulted in the landmark state Supreme Court decision earlier this year recognizing marriage as a
fundamental right guaranteed to all Californians, “whether gay or heterosexual, and to same-sex couples
as well as to opposite-sex couples.” More than simply toppling a marriage exclusion that discriminated
against millions of gay men and lesbians, the high court’s May 15, 2008 ruling established gays and

[4mmn E/

ATTACHMENT S e g

Page_l{






FindLaw™

CITY ATTORNEY DENNIS HERRERA NEWS RELEASE
PAGE 2 OF 2 WEDNESDAY, NOVEMBER 5, 2008

lesbians as a suspect class under the California Constitution’s equal protection clause, including it among
protected classes subject to a standard of strict scrutiny for judicial review.

The City and County of San Francisco was the first government entity in American history ever to sue for
marriage equality, asserting in its March 2004 constitutional challenge a broad societal interest to strike
down the marriage exclusion in California statutes. By the time the marriage cases were finally decided
by the state high court more than four years later, fully twenty-one California cities and counties had
joined San Francisco in support of marriage equality for same-sex partners. In total, some 7 of the state’s
8 largest cities united for the successful effort: Los Angeles, San Diego, San Jose, San Francisco, Long
Beach, Sacramento and Oakland. Herrera has pledged a similar effort in the lawsuit filed today by San
Francisco, Santa Clara County and the City of Los Angeles to enlist additional support and participation
from other California cities and counties.
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CITY OF OAKLAND FAIRNESS
PUBLIC ETHICS COMMISSION y%/

%

REGULAR MEETING Ei‘i ﬁf—%
One Frank Ogawa Plaza (City Hall) Eg ‘3*5 {E%
Monday, January 5, 2009 5 29, ﬁ@ &

. - f =
Hearing Room One = //’m\
6:30 p.m. OPENNESS
Page 1

Commission Membership: Andrew Wiener (Chair), Douglas Love, (Vice-Chair)
Mario Andrews, John Ashford, Barbara Green-Ajufo,
Jonathan Stanley, Alaric Degrafinried

Staff Members: Commission Staff:
Daniel Purnell, Executive Director
Tamika Thomas, Executive Assistant
City Attorney Representative:
Alix Rosenthal, Deputy City Attorney

MEETING AGENDA

A. Roll Call And Determination Of Quorum

B. Final Interviews And Selection Of Candidates For The Commission-Appointed
Seat On The Public Ethics Commission

C. Approval Of Draft Minutes Of The Regular Meeting Of December 1, 2008.

D. Open Forum

E. Complaints
1. A Staff Report And Action To Be Taken On Complaint No. 08-10 (Klein)
2. A Staff Report And Action To Be Taken On Complaint No. 08-11 (Mix)
3. A Staff Report And Action To Be Taken On Complaint No. 08-12 (PEC)
4, A Staff Report And Action To Be Taken On Complaint No. 08-19 (Mix)

F. A Staff Report And Action To Be Taken On A Commission-Requested Analysis
Of The Lobbyist Registration Act

G. A Staff Report And Action To Be Taken Regarding The Office Of The City
Attorney's Objection To The Commission's Proposed Amendments To O.M.C.
Section 2.24.090 (Legal Assistance For The Public Ethics Commission)

H. Election Of Public Ethics Commission Chair And Vice Chair For 2009
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The meeting will adjourn upon the completion of the Commission's business.

You may speak on any item appearing on the agenda; however, you must fill out a
Speaker’s Card and give it to a representative of the Public Ethics Commission. All speakers
will be allotted three minutes or less unless the Chairperson allots additional time.

In compliance with the Americans with Disabilities Act, if you need special assistance to
participate in the meetings of the Public Ethics Commission or its Committees, please contact
the Office of the City Clerk (510) 238-7370. Notification two full business days prior to the
meeting will enable the City of Oakland to make reasonable arrangements to ensure
accessibility.

Should you have questions or concerns regarding this agenda, or wish to review any
agenda-related materials, please contact the Public Ethics Commission at (510) 238-3593 or
visit our webpage at www.oaklandnet.com.

Approved for Distribution Date





