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(NOTE: THE JULY MEETING WILL TAKE PLACE ON
WEDNESDAY, JULY 7, 2010 IN CITY COUNIL CHAMBERS)

Commission Membership: Jonathan Stanley (Chair), Barbara Green-Ajufo (Vice-Chair),
Alaric Degrafinried, Alex Paul, Ai Mori, Richard Unger,
Vacancy (Mayoral)

Staff Members: Commission Staff:
Daniel Purnell, Executive Director
Tamika Thomas, Executive Assistant
City Attorney Representative:
Alix Rosenthal, Deputy City Attorney

MEETING AGENDA

A. Roll Call And Determination Of Quorum

B. Approval Of Draft Minutes Of The Regular Meeting Of June 7, 2010
C. Executive Director And Commission Announcements

D. Open Forum

E. Complaints

1. A Staff Report And Action To Be Taken On Complaint No. 09-16 (Sacks)
(SUPPLEMENTAL)

2. A Staff Report And Action To Be Taken On Complaint No. 10-07 (Handa)
F. A Staff Report And Action To Be Taken Regarding A Proposal From The Public
Ethics Commission For The City Council To Appoint A Task Force To Review

City Charter Section 202 Pertaining To City Council Salaries

The meeting will adjourn upon the completion of the Commission's business.
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You may speak on any item appearing on the agenda; however, you must fill out a
Speaker’s Card and give it to a representative of the Public Ethics Commission. All speakers
will be allotted three minutes or less unless the Chairperson allots additional time.

In compliance with the Americans with Disabilities Act, if you need special assistance to
participate in the meetings of the Public Ethics Commission or its Committees, please contact
the Office of the City Clerk (510) 238-7370. Noatification two full business days prior to the
meeting will enable the City of Oakland to make reasonable arrangements to ensure
accessibility.

Should you have questions or concerns regarding this agenda, or wish to review any
agenda-related materials, please contact the Public Ethics Commission at (510) 238-3593 or
visit our webpage at www.oaklandnet.com.

Approved for Distribution Date






Public Ethics Commission Pending Complaints

Date |Complaint| Name of Complainant Respondents Date of Issues Status
Received | Number Occurrence

6/21/10 10-12 |Michelle Cassens Walter Cohen, CEDA  |Ongoing Conflict of Interest, Form 700 filing Staff is investigating

6/21/10 10-11 |Michelle Cassens Antoinette Renwick, Ongoing Conflict of Interest, Form 700 filing Staff is investigating
CEDA

4/19/10 10-10 |[Sanjiv Handa Office of the Mayor; Kitty|Ongoing since |Oakland Sunshine Ordinance Staff is investigating
Kelly Epstein 1/1/08.

3/29/10 10-09 |[Sanjiv Handa Port of Oakland Board |1/26/10 Oakland Sunshine Ordinance Staff is investigating
Of Commissioners

3/26/10 10-08 [John Klein Dan Schulman; Mark  (3/8/10 and Oakland Sunshine Ordinance Staff is investigating
Morodomi ongoing

3/23/10 10-07 |[Sanjiv Handa Victor Uno, Joseph January 1, 2007 |Lobbyist Registration Act Staff is investigating
Haraburda, Scott to present
Peterson, Sharon
Cornu, Barry Luboviski,
Phil Tagami

3/3/10 10-05 |David Mix Oakland City Council 3/2/10 Oakland Sunshine Ordinance Staff is directed to

explore settlement in
lieu of hearing.






3/3/10 10-04 |David Mix Oakland City Council 3/2/10 Oakland Sunshine Ordinance Staff is directed to
explore settlement in
lieu of hearing.

11/18/09 09-16 |Marleen Sacks Measure Y Committee; |Ongoing Whether Measure Y Committee members|Staff is investigating.
Jeff Baker, CAO Office were required to file a Form 700.
11/17/09 | 09-15 |Anthony Moglia Jean Quan Ongoing Alleged misuse of City resources Staff is investigating.
09/16/09 09-12 |Marleen Sacks Office of the City ongoing Sunshine Ordinance; Public Records Act |Staff is directed to
Attorney (Mark explore settlement in
Morodomi) lieu of hearing.
2/7/09 09-03 |John Klein City Council President |February 3, Sunshine Ordinance -- Allocation of Awaiting report from
Jane Brunner 2009 speaker time. City Attorney.
11/6/08 08-18 |David Mix Raul Godinez August 2008 Allegations involving Sunshine Ordinance |Commission
-- Public Records Request jurisdiction reserved
11/6/08 08-13 |David Mix Leroy Giriffin August 2008  |Allegations involving Sunshine Ordinance [Commission

-- Public Records Request

jurisdiction reserved






3/28/08 08-04 |Daniel Vanderpriem Bill Noland, Deborah Ongoing since |Allegations involving production of City  |Commission
Edgerly 12/07 records jurisdiction reserved.
2/26/08 08-02 |Sanjiv Handa Various members of the |February 26,  |Allegations involving the Oakland Commission
Oakland City Council 2008 Sunshine Ordinance and Brown Act jurisdiction reserved.
2/20/07 07-03 |Sanjiv Handa Ignacio De La Fuente, [December 19, [Speaker cards not accepted because Commission
Larry Reid, Jane 2006 they were submitted after the 8 p.m. jurisdiction reserved.
Brunner and Jean Quan deadline for turning in cards.
3/18/03 03-02 |David Mix Oakland Museum Dept. (3/11/03 Allegation of Sunshine Ordinance and Commission

Public Records Act violation.

jurisdiction reserved.
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Commission Membership: Jonathan Stanley (Chair), Barbara Green-Ajufo (Vice-Chair),

Alaric Degrafinried, Alex Paul, Ai Mori, Richard Unger,
Vacancy (Mayoral)

Staff Members: Commission Staff:

Daniel Purnell, Executive Director

Tamika Thomas, Executive Assistant
City Attorney Representative:

Alix Rosenthal, Deputy City Attorney

MINUTES OF MEETING

Roll Call And Determination Of Quorum

The meeting was called to order at 6:30 p.m.

Members present: Stanley, Green-Ajufo, Degrafinried, Paul, Unger
Approval Of Draft Minutes Of The Special Meeting Of May 3, 2010

The Commission approved by unanimous consent the minutes from the regular
meeting of May 3, 2010.

Executive Director And Commission Announcements

The Executive Director reported that the Commission's Campaign Finance and
Lobbyist Registration Committee met last month to review and consider
proposed amendments to the Limited Public Financing Act and the Lobbyist
Registration Act. The Commission's Sunshine Committee also met last month to
begin its review of the Commission's General Complaint Procedures.

The Fair Political Practices Commission (FPPC) notified Commission staff that it
has issued letters of warning to the Chabot Space and Science Center and to the
Economic Stimulus For Oakland Committee in connection with a referral the
Commission made to the FPPC on a previous complaint filed with the
Commission.
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The City is currently assessing various budget-balancing proposals for the
current and future fiscal years. It is too soon to tell what effect if any they will
have on Commission activities. More information will be available within the next
several months and staff will keep the Commission apprised.

There was one speaker: Sanjiv Handa

D. Open Forum

There were three speakers: Sanjiv Handa; David Mix; Barbara Newcombe
(Commissioner Mori arrives during this item.)

E. Complaints

1.

A Staff Report And Action To Be Taken On Complaint No. 10-03 (Mix)
(SUPPLEMENTAL)

(Commission attorney Alix Rosenthal left the dais and room as this item
was called and did not return until the Commission had completed its
deliberations.)

The Commission moved, seconded and adopted a motion to dismiss
Complaint No. 10-03 on grounds that the City Attorney's justification for
redacting the April 22, 2008, email could be consistent with provisions of
the attorney-client privilege. (Ayes: Stanley, Degrafinried, Paul, Unger,
Mori; Abstain: Green-Ajufo)

There were two speakers: David Mix; Sanjiv Handa
A Staff Report And Action To Be Taken On Complaint No. 10-05 (Mix)

The Commission moved, seconded and adopted a motion to conduct an
evidentiary hearing to determine whether the City Council Rules and
Legislation Committee violated Section 2.20.080(B) and (E) of the
Oakland Sunshine Ordinance by supplementing the City Council's March
2, 2010 regular meeting without making a proper "urgency" finding. The
Commission directed staff to attempt reaching a settlement of the
allegations by means of a voluntary "cure and correction" before
scheduling any hearing. (Ayes: All).
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There were two speakers: David Mix; Sanjiv Handa
3. A Staff Report And Action To Be Taken On Complaint No. 10-06 (Mix)

The Commission moved, seconded and adopted a motion to dismiss
Complaint No. 10-03 and directed the Commission's Sunshine Committee
to review provisions of the Sunshine Ordinance pertaining to speaker time
at public meetings, particularly at City Council meetings. The Commission
directed staff to extend an invitation for City Council staff to attend the
Sunshine Committee's review of this issue. (Aye: All)

There were two speakers: David Mix; Sanjiv Handa

F. A Staff Report And Action To Be Taken Regarding A Required Review Of City
Council Salaries

The Commission moved, seconded and adopted a motion to approve an 1.7
percent salary increase for the Office of City Councilmember effective as of the
first pay period of FY 2010-11, which increase reflects the change in the CPI for
the San Francisco Bay Area for the period April, 2009 through April, 2010.
(Ayes: All)

There were two speakers: David Mix; Sanjiv Handa

G. A Staff Report And Action To Be Taken Regarding Proposed Amendments To
O.M.C. Chapter 3.13 (The Limited Public Financing Act) To Provide That Public
Financing Be Provided In The Form Of Reimbursements For Specified Campaign
Expenditures

The Commission moved, seconded and adopted a motion to recommend that the
City Council adopt the proposed amendments to the Limited Public Financing
Act. (Ayes: All)

There was one speaker: Sanjiv Handa

H. A Staff Report And Action To Be Taken Regarding Proposed Amendments To
O.M.C. Chapter 2.24 (Powers And Duties Of The Public Ethics Commission)
(Note departure of Commissioner Paul during this item.)
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The Commission moved, seconded and adopted a motion to recommend that the
City Council adopt the proposed amendments to O.M.C. Chapter 2.24 (Powers
And Duties Of The Public Ethics Commission). (Ayes: All)

There were two speakers: David Mix; Sanjiv Handa

A Staff Report And Action To Be Taken Regarding Proposed Amendments To
O.M.C. Chapter 3.20 (Lobbyist Registration Act)

The Commission deferred action on this item.

The meeting adjourned at 9:50 p.m.






Approved as to Form and Legality™

City Attorney
City of Oakland
Public Ethics Commission
March 1, 2010
In the Matter of )
) Complaint No. 09-16
)

Marleen Sacks filed Complaint No. 09-16 on November 18, 2009.
l. SUMMARY OF COMPLAINT

Ms. Sacks filed Complaint No. 09-16 alleging that 1) members of Oakland's Violence
Prevention and Public Safety Oversight Committee (Measure Y Committee) failed to file
Statements of Economic Interests (Form 700) in connection with their service on the
Committee, and 2) two members of the Committee appear to have "actual conflicts of interest.”
Attachment 1.

Il. BACKGROUND

Oakland voters adopted Measure Y in November 2004. Entitled the "Violence
Prevention and Public Safety Act of 2004", Measure Y imposed a new parcel tax and a parking
surcharge to support additional fire suppression services, new police officers for community
policing, and various violence prevention efforts. Measure Y automatically expires in January
2015.

Measure Y also established an eleven-member committee to review and evaluate
Measure Y programs.1

1. ANALYSIS

Ms. Sacks contends that since its inception, members of the Measure Y Committee
have never filed a Statement of Economic Interests (Form 700). She also alleges that two
members have an "actual conflict of interest." Specifically she states that one member works
for the Oakland Unified School District and another member works for the Alameda County

! The full text creating the Measure Y Committee reads: "To ensure proper administration of the revenue
collection and spending, and the implementation of the programs mandated by this Ordinance, the Mayor
shall appoint three members of a "Violence Prevention and Public Safety Oversight Committee" and each
councilmember shall appoint one member. The committee shall review the annual audit, evaluate,
inquire and review the administration, coordination and evaluations of the programs and make
recommendations to the Mayor and the City Council for any new regulations, resolutions or ordinances
for the administration of the programs to comply with the requirements and intent of this

Ordinance."





Probation Department. Both public agencies receive Measure Y funds, according to Measure
Y Committee staff director Jeff Baker.

In January 2010, the City Attorney's Office submitted to the City Council amendments to
the City's financial conflict of interest code. Attachment 2. As described in greater detail
below, cities must review and, if necessary update, their conflict of interest codes every two
years. Among the proposed changes adopted by the City Council was the inclusion of
members of the Measure Y Committee into the category of public officials that must annually
file a Form 700 and avoid making decisions affecting those interests. The City Council last
reviewed and amended the City's conflict of interest code in February, 2007, and in March,
2005.

A. Applicable Law And Commission Jurisdiction
1. Local Conflict Of Interest Codes

Every local agency is required to adopt a conflict of interest code pursuant
to the provisions of the California Political Reform Act ("PRA"). Like Oakland, the
overwhelming majority of California cities simply incorporate the conflict of interest provisions
of the PRA into their local codes. A city council is the "code reviewing body" for any city
agency other than the city council itself. [Section 82011]% Every conflict of interest code must
specify the positions within the agency that "involve the making or participation in the making
of decisions which may foreseeably have a material effect on any financial interest and for
each such enumerated position, the specific types of investments, business positions, interests
in real property, and sources of income which are reportable.” [Section 87302]

The PRA generally prohibits any "public official” from making, participating
in making, or otherwise using his or her official position to influence governmental decisions in
which the official has a financial interest, unless an exception applies. [Section 81001(b)]

A "public official" includes "every member, officer, employee or consultant
of a state or local governmental agency. . ." [Section 82048] Regulations adopted by the Fair
Political Practices Commission ("FPPC") further define "member" as including "salaried or
unsalaried members of committees, boards or commissions with decision-making authority."
[2 Cal. Code Regs. 18701(a)(1)] The same regulation also provides that a board or
commission possesses "decisionmaking authority” whenever:

(i) It may make a final governmental decision;
(i) It may compel a governmental decision; or it may prevent a governmental

decision either by reason of an exclusive power to initiate the decision or by reason of a veto
which may not be overridden; or

2 All citations are to the California Government Code unless otherwise stated.





(i) It makes substantive recommendations which are, and over an extended
period of time have been, regularly approved without significant amendment or modification by
another public official or governmental agency.”

The PRA requires the code reviewing body (in this case, the Oakland City
Council) to review the City's conflict of interest code no later than July 1 in each even-
numbered year and amend it if a change is "necessitated by changed circumstances.” If no
change in the code is required, the "local agency head" shall submit a written statement to that
effect to the code reviewing body no later than October 1 of the same year. [Section 87306.5]

2. Commission Jurisdiction And Authority
City Charter Section 202(b)(5) provides:

"The City Council shall by ordinance prescribe the function, duties,
powers, jurisdiction and terms of the members of the Commission, in
accordance with this Article.” (Emphasis added.)

The Commission's enabling ordinance, Chapter 2.24, provides that it shall
be the "function and duty" of the Commission to ". . .oversee compliance with conflict of
interest regulations as they pertain to City elected officials, officers, employees, boards and
commissions.” [O.M.C. Section 2.24.020(C)] In furtherance of its enumerated functions and
duties, the Commission is authorized to 1) conduct investigations, audits and public hearings;
2) issue subpoenas; and 3) impose penalties and fines "as provided for by ordinance.”
[O.M.C. Section 2.24.030] There is no ordinance that authorizes the Commission to impose
penalties and fines in connection with the City's financial conflict of interest code. Such
authority lies administratively with the FPPC and judicially through civil and criminal
proceedings.® [Section 8311 et seq; Section 91001]

Finally, pursuant to the Commission's General Complaint Procedures, the
Executive Director may recommend that a complaint be referred to "another governmental or
law enforcement agency better suited to address the issues.” [GCP Section II(B)(1)(e)]

B. Does The Measure Y Committee Possess "Decisionmaking
Authority" For Purposes Of The PRA?

Based on its implementing legislation, the Measure Y Committee appears to
serve solely as an advisory body whose powers are expressly limited to 1) "review[ing] the
annual audit”, 2) "evaluat[ing], inquir[ing] and review[ing]" Measure Y programs, and 3)
"mak[ing] recommendations to the Mayor and the City Council for any new regulations,
resolutions or ordinances for the administration of [Measure Y] programs. . ." Mr. Baker
confirmed the advisory nature of the Measure Y Committee by stating that the Measure Y
Committee does not make decisions where or how Measure Y funds are spent. He said the
Committee does not hire or authorize payment for the outside consultant who evaluates

® The PRA also authorizes the "elected city attorney of any charter city" to act as the civil or criminal
prosecutor for alleged PRA violations occurring within his or her city. [Section 91001.5]





Measure Y programs. He said that the Committee's actions are limited to "requesting
information, reviewing programs and making recommendations."

Mr. Baker said the Committee has in the past made recommendations to the City
Council. Most recently, the Committee recommended adoption of the outside evaluator's
findings with regard to community policing programs. Prior to that, the Measure Y Committee
has only "very rarely" made recommendations over the past five years to the City Council.
Even with respect to those recommendations, Mr. Baker stated that the City Council and its
committees have not always followed the Measure Y Committee's recommendations.

Even though the Measure Y Committee was established and operates as an
advisory body, Regulation 18701(a)(1)(A) requires an assessment of the extent to which an
advisory body's recommendations have been followed in the past. The FPPC has advised that
for advisory bodies that are "newly formed" and have no history of its recommendations being
regularly approved over an extended period of time, that such a body is not a decisionmaking
entity under the PRA [See Wiener Advice Letter, No. A-06-118]. However the FPPC also
advises:

"Once there is a history of a particular advisory body's recommendations being
routinely accepted without amendment or modification, the body converts from a
solely advisory function to one of making or participating in the making of a
governmental decision and its members are considered public officials subject to
the conflict-of-interest provisions under the Act." [Wiener, pg. 4]

According to Mark Morodomi, the Deputy City Attorney who performs the periodic
review of the City's conflict of interest code, he recommended inclusion of the Measure Y
Committee because of its "ongoing debate and discussion of Measure Y issues.” While
acknowledging the advisory nature of the Measure Y Committee, he decided to "err on the side
of greater transparency" by proposing its members conform to conflict of interest laws. As a
consequence of the City Council's action last January to require the Measure Y Committee
members to comply with the city's conflict of interest code, Committee members soon will be
receiving information on filing Form 700 and the rules pertaining to financial conflicts of
interest.

C. Did Two Members Of The Measure Y Committee Participate In A
Governmental Decision Involving Their Economic Interests?

Ms. Sacks alleges that two Measure Y Committee members work for
governmental agencies (the Oakland Unified School District and the County of Alameda,
respectively) that receive Measure Y funds. As employees of these agencies, she questions
whether they are engaged in an ongoing conflict of interest by participating in discussions of
Measure Y programs while their respective employers receive Measure Y funds. The short
answer is that prior to January 19, 2010, members of the Measure Y Committee were not
"public officials" for purposes of the City's conflict of interest code and therefore exempt from
its provisions. That is, until the City Council amended the financial conflict of interest code to
include members of the Measure Y Committee such members were not bound by the code's





provisions. Furthermore, the PRA expressly excludes income received from a local
governmental agency as a discloseable or disqualifying economic interest. [Section
82030(b)(2)] Thus even if they were public officials, their income from a local governmental
agency would not be considered a disqualifying economic interest.

V. STAFF RECOMMENDATION
Commission staff recommends that the Commission dismiss Complaint No. 09-16 on
grounds that the provisions of the City's financial conflict of interest code did not apply to

members of the Measure Y Committee prior to January, 2010.

Respectfully submitted,

Daniel D. Purnell
Executive Director

*ok

City Attorney approval as to form and legality relates specifically to the legal issues raised in the staff
report. The City Attorney's approval is not an endorsement of any policy issues expressed or of the
conclusions reached by staff on the merits of the underlying complaint.






History of Measure Y Actions/Recommendations

Meeting
Date

Action/Recommendation

Result/Disposition

6/21/06

Item 4: DHS report and proposal for FY 06-07
Measure Y grantees and programs. The
Committee took no action on this report

8/28/06

Item 6B: Committee voted in favor of a proposal by
OPD to use Measure Y money to fund a truancy
abatement program.

6/6/07

Item 3: DHS annual report and proposal for FY 07-
08 Measure Y grantees and programs. The
Committee voted unanimously to receive the report.

6/18/07

Item 7: The Committee voted 7-1 against a City
Administrator’s proposal to issue an RFP for a
professional services contract to evaluate Measure
Y performance.

RFP issued in spite of Committee’s recommendation.

10/15/07

Items 9 and 10: The Committee voted unanimously
that the City Administrator provide justification why
it chose not to extend the existing Measure Y
evaluation contract.

RFP issued in spite of Committee’s recommendation.
No record City Administrator provided requested
justification.

12/3/07

Item 3: Proposal for use of Measure Y funds to
enhance street outreach workers. Committee voted
unanimously to approve subject to the
“recommendations and stipulations” contained in
the Committee's general discussion of the item.

Unable to verify if recommendations and stipulations
incorporated into the program.

2/25/08

Iltems 8 and 9: The Committee voted to reject the
funding component of OPD's augmented police
recruitment proposal.

The City Council's Public Safety Committee received
and filed OPD'’s recruitment proposal.






History of Measure Y Actions/Recommendations

6/3/08

Item 4: Report on Measure Y violence prevention
programming outcome evaluation. The Committee
voted to recommend that the City Council require all
grantees to enter survey data into citywide system.

Recommendation was adopted.

7/21/08

No Quorum. Item 7 was DHS annual report and
proposal for Measure Y grantees and programs for
FY 08-09. The Committee took no action on this
item.

6/15/09

Item 8: DHS annual report and proposal for
Measure Y grantees and programs for FY 09-10.
The Committee took no action on this item.

7/20/09

Item 4: Unanimously approve motions that any
proposal regarding Measure Y be submitted to the
Committee 60 days in advance.

There is no indication this request has ever been
implemented.

12/14/09

Iltem 7: Committee recommends that Public Safety
Committee/City Council adopt the evaluation report
on Measure Y community policing 2008-09 with the
inclusion of five modifications.

The City Council's Public Safety Committee expressed
its support for the Measure Y Committee's
recommendations.

5/17/09

Item 6: Measure Y Committee tabled discussion of
DHS annual report and proposal for Measure Y
grantees and programs for 2010-11.







CITY OF OAKLAND
Office of the City Attorney
Legal Opinion

TO: Mayor’'s Office

CC: Measure Y Oversight Committee
City Administrator

FROM: Mark T. Morodomi \
Supervising Deputy City\Attorney

DATE: January 24, 2008

SUBJECT: Powers of the Measure Y Oversight Committee

l. BACKGROUND

The voters of the City of Oakland voted on November 2, 2004 to adopt the
Violence Prevention and Public Safety Act of 2004, also known as Measure Y. This
measure provided for the collection of a dedicated parcel tax and parking tax surcharge
to pay for additional programs and services to increase police staffing, enhance fire
safety, and expand violence prevention programs. Measure Y also contained
provisions for the appointment of an 11-member Violence Prevention and Public Safety
Oversight Committee, with three members being appointed by the Mayor and one
member appointed by each City Councilmember. The Mayor’s Office has requested an
opinion on the scope of the Violence Prevention and Public Safety Oversight
Committee’s powers.

L. QUESTION

What are the powers of the Violence Prevention and Public Safety Oversight
Committee (“Oversight Committee”)?

Il SUMMARY CONCLUSION

Regarding Measure Y programs the Oversight Committee has the power to
“raview the annual audit, evaluate, inquire and review . . . .” and can make
“recommendations” to the Mayor and City Council for new “regulations, resolutions,
ordinances . . ..” (Measure Y, Part 2, Section 3.)

424496-1 1





IV. LEGAL ANALYSIS

The Oversight Committee Has Oversight Powers.

The powers of the Oversight Committee are enumerated in Measure Y,
Ordinance No. 12690, and its own bylaws. To the extent any of the authorities conflict,
the City Charter trumps Measure Y, Measure Y trumps Ordinance No. 12690, and
Ordinance No.12690 trumps the committee’s bylaws.

Measure Y states:

Section 3. OVERSIGHT

To ensure proper administration of the revenue collection and
spending, and the implementation of the programs mandated by this
ordinance, the Mayor shall appoint three members of a "Violence
Prevention and Public Safety Oversight Committee” and each
councilmember shall appoint one member. The committee shall
review the annual audit, evaluate, inquire and review the
administration, coordination and evaluations of the programs and make
recommendations to the Mayor and the City Council for any new
requlations, resolutions or ordinances for the administration of the
programs to comply with the requirements and intent of this Ordinance.
(emphasis added.)

Accordingly, the Oversight Committee has the power to “review the annual audit,
evaluate, inquire and review . . . ." The committee has the authority, therefore, to
conduct evaluations, inquiries, and reviews of the Measure Y programs. The committee
also can make recommendations to the Mayor and City Council for new “regulations,
resolutions, ordinances . . . .” The Oversight Committee may advise the Council of its
evaluations and assessments, and it may make recommendations to the Mayor and the
Council. But the Oversight Committee does not have authority to direct staff to make
changes in Measure Y programs or administration or coordination. The Oversight
Committee’s power is limited to apprising the Council and Mayor of its concerns,
findings and making recommendations regarding the administration of the programs
and other matters based on its review, evaluations and audits.

The language of Measure Y imposes no requirement that any proposal that
involves Measure Y money be reviewed or approved by the Oversight Committee.
However, the Oversight Committee has the option to place on its agenda discussion
and “review” of any proposal. Under Measure Y, such review is not a precondition for
any action by any other entity. Measure Y does not give the Oversight Committee the
authority to enter into contracts, draft contracts, allocate money, or direct the
assignment of police officers. The City Administrator and City Council maintain their
powers under the City Charter and City ordinances to make contracts and allocate
money under established City procedures.

424496-1 2





The Powers of the Committee Belong to the Committee. Not Individual Members.

As quoted above, the “Committee” holds various powers. Individual Committee
members are not the Committee. For the Committee to act, a majority of the Committee
members must authorize the action. (In_re Dunscomb, 58 Cal.App. 610, 613 (1922)
(Individual member of Berkeley City Council has no power to subpoena because the
individual has “the same but, no greater, power than any of the other members, and that
body must function as a whole, and not by its members separately.”))

It has been argued that the Oversight Committee members should have powers
similar to the City Council members and that City Council members individually conduct
inquiries or direct staff. First, the Non-interference Section of the City Charter prohibits
City Councilmembers from directing administrative staff. (City Charter Section 218.)
Second, the City Council has more power than the Measure Y Committee to make
inquiries. The City Council is the legislative and governing body of the City. (City
Charter Section 207). As such, the individual members have the inherent authority to
individually obtain information in order to pass laws and govern the City. (City Charter
Section 218 acknowledges that individual members have the power of inquiry.) In
contrast, the Oversight Committee has no power to pass laws or govern. lts only
power is to make inquiries and recommendations. Since that power is conferred upon
the “committee” under Measure Y, the committee itself must act to exercise its power.

V. CONCLUSION

The Oversight Committee has the power to evaluate, inquire and review and to
make recommendations to the Mayor and City Council for new regulations, resolutions,
ordinances regarding the administration of Measure Y.

Very truly yours,

JOHN A. RUSSO
City Attorney

o A Jdr

Mark T. Morodomi
Supervising Deputy City Attorney

MTM:ww

424496-1 3






Approved as to Form and Legality™

City Attorney
City of Oakland
Public Ethics Commission
July 7, 2010
In the Matter of )

) Complaint No. 09-16
) SUPPLEMENTAL

Marleen Sacks filed Complaint No. 09-16 on November 18, 2009. The Commission
considered a preliminary staff report at its meeting of March 1, 2010.

l. SUMMARY OF COMPLAINT

Ms. Sacks filed Complaint No. 09-16 alleging that 1) members of Oakland's Violence
Prevention and Public Safety Oversight Committee (Measure Y Committee) failed to file
Statements of Economic Interests (Form 700) in connection with their service on the
Committee, and 2) two members of the Committee appear to have "actual conflicts of interest.”
Attachment 1.

The Commission considered a preliminary staff report at its meeting of March 1, 2010.
Attachment 2. Commission staff concluded 1) members of the Measure Y Committee were
not required to file Form 700s because the City Council had never included members of the
Committee into the City's conflict of interest code prior to January 2010; and 2) two Measure Y
Committee members who work for governmental agencies receiving Measure Y funds (the
Oakland Unified School District and the County of Alameda, respectively) did not have a
financial interest in decisions affecting their respective agencies because income from a local
governmental agency is not considered a discloseable or disqualifying economic interest.

The Commission directed staff to prepare a supplemental report addressing 1) a more
detailed history of recommendations made by the Measure Y Committee to determine whether
it possesses "decision-making authority” so that its members should have been required to file
statements of economic interests prior to January 2010; 2) the criteria the City uses to include
advisory boards and commissions in the City's conflict of interest code; and 3) whether
members of the Measure Y Committee who work for entities that receive Measure Y funds are
precluded from participating in decisions under Government Code Section 1090.*

Il. DID THE MEASURE Y COMMITTEE POSSESS "DECISION-MAKING
AUTHORITY" THAT SHOULD HAVE REQUIRED ITS INCLUSION IN THE CITY'S
CONFLICT OF INTEREST CODE PRIOR TO JANUARY 20107

! Unless otherwise specified, all statutory references pertain to the California Government Code.





As previously stated in the March 1, 2010, preliminary staff report, members of advisory
committees, boards or commissions that possess "decision-making authority" are considered
"public officials” for purposes of California’s Political Reform Act (CPRA). The CPRA regulates
in great detail whether and to what extent such public officials are required to 1) publicly
disclose their financial interests, and 2) avoid making governmental decisions affecting those
interests. As reported, an advisory board or commission possesses "decision-making
authority" whenever:

(i) It may make a final governmental decision;

(i) It may compel a governmental decision; or it may prevent a
governmental decision either by reason of an exclusive power to initiate the
decision or by reason of a veto which may not be overridden; or

(i) It makes substantive recommendations which are, and over an
extended period of time have been, regularly approved without significant
amendment or modification by another public official or governmental agency."
[2 Cal. Code Regs. 18701(a)(1)]

Commission staff previously reported that the Measure Y Committee's authorizing
legislation limits its authority to 1) "review[ing] the annual audit”, 2) "evaluat[ing], inquir[ing] and
review[ing]" Measure Y programs, and 3) "mak[ing] recommendations to the Mayor and the
City Council for any new regulations, resolutions or ordinances for the administration of
[Measure Y] programs. . ." Commission staff also reported that Jeff Baker, staff director for the
Measure Y Committee, stated that the Committee does not make decisions where or how
Measure Y funds are spent. He told Commission staff that the Committee has in the past
made only a few recommendations to other City agencies and, even then, the Committee's
recommendations have not always been followed.

At the Commission's request, staff reviewed past Measure Y Committee actions to
determine whether the Committee had made "substantive" recommendations that, over an
"extended" period of time, had been "regularly approved without significant amendment or
modification by another public official or governmental agency."

As the attached chart demonstrates, there is a very limited record of the Measure Y
Committee making "substantive recommendations” to any public official or governmental
agency over its four and a half-year history. Attachment 3. For those substantive
recommendations the Committee did make, there is even less of a record that such
recommendations were "regularly approved without significant amendment or modification.”
The Committee's most "substantive” recommendations -- primarily its opposition to proposed
uses of Measure Y funds -- have resulted in contrary final decisions.

Commission staff previously reported that there is no formula that determines how many
recommendations over a particular period of time will convert an advisory body into a
"decisionmaking body" for purposes of triggering financial conflict of interest laws. The
argument whether the Measure Y Committee should have been included in the City's financial





conflict of interest code is, at this point, also moot because of its inclusion last January and the
lack of any administrative remedy for the failure to do so. However, based on the review of the
Committee's past actions, there appears to be little information to support a conclusion that the
Measure Y Committee met the criteria as a "decision-making body" that would have warranted
earlier inclusion into the City's conflict of interest code.

1. CRITERIA USED TO INCLUDE ADVISORY BOARDS AND COMMISSIONS IN THE
CITY'S CONFLICT OF INTEREST CODE

Commission staff previously reported that the Measure Y Committee's enabling
legislation expressly limits the Measure Y committee's authority to 1) "review[ing] the annual
audit”, 2) "evaluat[ing], inquir[ing] and review[ing]" Measure Y programs, and 3) "mak][ing]
recommendations to the Mayor and the City Council for any new regulations, resolutions or
ordinances for the administration of [Measure Y] programs. . ." Mark Morodomi, the Deputy
City Attorney who performs the periodic review of the City's conflict of interest code, told
Commission staff his office recommended inclusion of the Measure Y Committee into the City's
conflict of interest code last January to promote greater governmental transparency.

In further conversation with Mr. Morodomi, he said that the court's decision in August,
2009, ordering the City to reimburse the Measure Y fund for recruitment and training expenses
was a significant factor in his office's recommendation to include the Measure Y Committee in
the City's conflict of interest code. He stated that the additional scrutiny placed on the City's
use of Measure Y funds, combined with any future recommendations the Committee might
chose to make with respect to those funds, influenced his office to recommend the inclusion of
the Measure Y Committee in the City's conflict of interest code.

Regarding the criteria his office uses to determine which advisory boards and
commissions are recommended for inclusion, Mr. Morodomi said a primary factor is whether
an appointed member makes any decision "that could conceivably have an effect on his or her
own pocketbook.” He said his analysis includes whether an advisory board has the power to
award or spend City money, to award a contract or grant, to employ or discipline a City
employee, or to exert a significant influence in such decisions. He said the recommendation is
also "balanced carefully by the possible invasion of privacy that occurs when an individual falls
under the conflict of interest code's disclosure provisions." Mr. Morodomi believes that any
decision to include an advisory body in the City's conflict of interest code is best made on a
case-by-case assessment rather than a pre-determined formula.

IV. ARE SOME MEMBERS OF THE MEASURE Y COMMITTEE PRECLUDED FROM
PARTICIPATING IN DECISIONS PERTAINING TO MEASURE Y FUNDING IF THEIR
EMPLOYERS RECEIVE MEASURE Y FUNDS?

Ms. Sacks contends that since its inception, members of the Measure Y Committee
have never filed a Statement of Economic Interests (Form 700). She also alleges that two
members have an "actual conflict of interest.” Specifically she states that one member works
for the Oakland Unified School District and another member works for the Alameda County





Probation Department. She also alleged that a member of the Measure Y Committee may be
an employee of a non-profit entity that receives Measure Y funding.

As reported in the preliminary staff report, members of the Measure Y Committee did
not have to file their Statements of Economic Interests (Form 700) until the Committee was
included in the City's conflict of interest code last January. Thus none of the provisions of the
CPRA's financial conflict of interests code applied until the City Council acted to include the
Measure Y Committee within the City's conflict of interest code.

At Ms. Sacks' request and upon the Commission's direction, Commission staff has
reviewed whether these members may have been precluded from taking part in any decision
or action under Government Code Section 1090.> The Commission is without authority to
determine violations under Section 1090 but may refer information to "another governmental or
law enforcement agency better suited to address the issue." [General Complaint Procedures
Section 11I(B)(1)(e)]

The relevant provisions of Section 1090 provides that City officers or employees "shall
not be financially interested in any contract made by them in their official capacity, or by any
body or board of which they are members." Participation by an officer or an employee in the
process by which a prohibited contract is made can constitute a violation of Section 1090.
Such patrticipation can include preliminary discussions, negotiations, compromises, reasoning,
planning, and solicitation of bids, as well as voting on the contract itself. Court decisions have
extended the application of Section 1090 in some cases to members of advisory boards and
commissions. [See generally Schaefer v. Berinstein (1956) 140 CA2d 278.]

The "1090 prohibition" thus focuses on whether a public official or employee has a
financial interest in a contract which he or she has participated in making. That is why this
body of law is often referred to as the prohibition against "self dealing” in contracts. Related
statutes have furthered narrowed and divided the range of financial interests into so-called
"remote” interests and "non-interests" by members of public, multi-member bodies. Of
particular relevance to Ms. Sacks' allegations are the following "remote" interests and "non-
interests":

1. An officer or an employee of a non-profit corporation has a remote
interest in the contracts of that corporation. The California Attorney General advises
that such a contract can include governmental "grants” to the non-profit corporation.
[Section 1091(b)(1); 85 Ops.Cal.Atty.Gen. 176]

2. An officer or employee who receives a salary, per diem or
reimbursement from a governmental agency shall be deemed not to have an interest in

% As described more fully below, many present members of the Measure Y Committee have still not filed a
Statement Of Economic Interests (Form 700) in connection with their service on the Committee. Thus it
was impossible to rule out conclusively whether any other member may have had a potential financial
interest in any Committee decision. Where possible, Commission staff reviewed the resumes that
accompanied their appointment and did not discover any employment or position that would, on its face,
trigger an 1090 analysis. See Section IV(E) below for additional comment on this issue.





a contract unless the contract directly involves the department of the governmental
entity that employs the officer or employee, as long as the interest is disclosed to the
body or board at the time of consideration and the interest is noted in the body or
board's official records. [Section 1091.5(a)(9)]

If a "remote"” interest is present, the contract or grant may be made if the officer or
employee: 1) discloses his or her interest to the public agency; the interest is noted in the
body's official record; and 3) the office or employee completely abstains from any participation
in the making of the contract. If a "non-interest" exists, the contract may be made without the
abstention and without the need for disclosure unless otherwise required.

One of the purposes of Measure Y is to provide funding for violence prevention
programs and services. These services are administered by and through the City's
Department of Human Services (DHS). Every year, DHS prepares a report and
recommendations that includes a request for City Council authorization for the City
Administrator to enter into various grant and service agreements with community program and
service providers. DHS has historically submitted a copy of this report and recommendation
each year to the Measure Y Committee consistent with the Committee's authority to "evaluate,
inquire and review" Measure Y programs.

As the attached chart demonstrates, DHS has submitted a copy of the Measure Y report
and recommendations to the Measure Y Committee at the Committee's meetings of June 21,
2006; June 6, 2007; July 21, 2008 (no quorum); June 15, 2009; and May 17, 2010. The
Committee's disposition of the report have ranged from voting to "accept” the report (June 6,
2007); taking no action on the report (June 21, 2006; July 21, 2008 and June 15, 2009); and
"tabling" consideration of the report (May 17, 2010). The question presented is whether any of
the alleged Measure Y Committee members took part in "making” a Measure Y "contract" by
virtue of the Committee's consideration of the DHS' annual report and recommendations.

A. Donald Blevins/Chief Probation Officer For Alameda County

Measure Y Committee meeting minutes indicate that Mr. Blevins was a
member of the Committee since its inception in October, 2005. He resigned his position in
February, 2010. The minutes also indicate that Mr. Blevins attended the meetings of June 6,
2007, July 21, 2008, and June 15, 2009, at which the Committee considered DHS' annual
report and recommendations. In each of the annual reports, Measure Y funding was proposed
and ultimately approved for Alameda County's Health Services Agency, a separate agency
from the county's probation department which Mr. Blevins headed. As an officer/employee of
Alameda County, Mr. Blevins would have had a "non-interest" in any contract "made" by the
Measure Y Committee provided he stated the nature of his interest on the record and
abstained from participating. There is nothing the Committee's minutes indicating that such a
disclosure or abstention ever occurred.





B. Qa'id Ageel/"Safe Passages" Director For Oakland Unified School District

Measure Y Committee meeting minutes demonstrate that Mr. Ageel has been a
member of the Committee since November 2009 and was present at the meeting of May 17,
2010. Mr. Ageel works for OUSD as an on-site counselor who conducts a program funded by
Measure Y, the "Safe Passages" program. Mr. Ageel told Commission staff that his position is
funded directly from the general budget of the school where he is currently assigned and not
from any Measure Y-funded project account. As an employee of OUSD, Mr. Ageel, like Mr.
Blevins, would have had a "non-interest" in any contract "made"” by the Measure Y Committee
provided he stated the nature of his interest on the record and abstained from participating.
There is also nothing the Committee's minutes indicating that he did so.

C. Michael Brown, Jr./Part-time Employee At Attitudinal Healing Connection

Mr. Brown is a high school student who was appointed to the Measure Y
Committee in March 2009. He told Commission staff that until recently he worked as a part-
time drumming instructor and office assistant at Attitudinal Healing Associates (AHA), a non-
profit corporation. AHA provides and sponsors programs that address "the educational,
emotional and social needs of individuals, groups, and communities,” according to its website.
Since 2006, AHA has served as the fiscal agent for a program known as "Restorative Justice
for Oakland Youth" (RJOY). This program trains people who deal with youth manifesting
chronic truancy and violence. According to Sara Bedford, DHS manager of policy and
planning, AHA stopped serving as the fiscal agent for RJOY programming in 2009.

As a part-time employee of a non-profit corporation, Mr. Brown would have had
a "remote" interest in any contract made with AHA, requiring both a disclosure of his interest
and an abstention from any participation. However a review of the Committee's records
indicate that Mr. Brown was absent during the meeting of June 15, 2009, at which the annual
report and recommendation involving AHA was considered. The report and recommendation
considered at the Committee's May 17, 2010, meeting (which Mr. Brown attended) did not
contain any proposal or reference involving AHA.

D. Did The Measure Y Committee "Make" A Contract/Grant With Any
Recipient?

The above facts demonstrate that Mr. Blevins and Mr. Ageel were officers or
employees of a governmental entity that received Measure Y funds. However, for the
prohibitions of Section 1090 to apply, the members of the Measure Y Committee must have
participated in the "making"” of the grant or contract. What activities constitute the "making" of
a contract regulated under Section 1090 is not specified by statute and has been determined
by case law and opinion over the years. In People v. Sobel (1974) 40 Cal.App. 3d 1046, 1052,
the court held that a public official or employee can violate Section 1090 "if it is established that
he had the opportunity, and did, influence execution directly or indirectly to promote his
personal interests.” In Millbrae Association for Residential Survival v. City of Millbrae (1968)
262 Cal.App.2d 222, 237, the court stated that the "making" of a contract also includes such






activities as "preliminary discussions, negotiations, compromises, reasoning, planning, drawing
of plans and specifications, and solicitation for bids."

The question presented here is whether the consideration of DHS' proposed
annual report and recommendation by the Measure Y Committee can be construed as
"making" a contract to justify a referral to a "governmental or law enforcement agency."
Section 1090 provides for criminal prosecution for willful violations, forfeiture of office, and the
voiding of any improperly made contract. While courts have consistently upheld a broad
interpretation of what it means to "make" a contract, there still must exist some activity by
which the Measure Y Committee had to influence, directly or indirectly, the making of the
annual grant agreements. With respect to its legal authority, Commission staff notes a written
opinion from the City Attorney prepared in January 2008 addressing the Committee's authority:

". . .the Oversight Committee has the power to 'review the annual audit, evaluate,
inquire and review. . ." The Committee has the authority, therefore, to conduct
evaluations, inquiries and reviews of the Measure Y programs. The Committee
also can make recommendations to the Mayor and City Council for new
'regulations, resolutions, ordinances. .." The Oversight Committee may advise
the Council of its evaluations and assessments, and it may make
recommendations to the Mayor and the Council. But the Oversight Committee's
power is limited to apprising the Council and Mayor of its concern, findings and
making recommendations regarding the administration of the programs and other
matters based on its review, evaluations and audits.

"The language of Measure Y imposes no requirement that any proposal that
involves Measure Y money be reviewed or approved by the Oversight
Committee. However the Oversight Committee has the option to place on its
agenda discussion and "review" of any proposal. Under Measure Y, such review
is not a precondition for any action by any other entity. Measure Y does not give
the Oversight Committee the authority to enter into contracts, draft contracts,
allocate money, or direct the assignment of police officers. The City
Administrator and City Council maintain their powers under the City Charter and
City ordinances to make contracts and allocate money under established City
procedures.” Attachment 4.

Even if the Measure Y Committee is without the legal authority to make a
Measure Y contract, there was also no information that any of the above members individually,
or the Measure Y Committee collectively, took any part in the process to nominate, review,
select or approve Measure Y funds for the County of Alameda or the OUSD. Mr. Blevins, Mr.
Ageel and Mr. Brown all deny they took any action whatsoever to influence proposed grant
agreements to their respective employers. An argument could be made that the mere
consideration of DHS' proposed report and recommendations constitutes a form of indirect
involvement in the overall process by which the grant agreements were approved. However
case law and commentary suggest that something more is necessary than the Committee's
passive receipt of a staff presentation. As the Sobel court ruled, there must be an opportunity
and action to influence, directly or indirectly, the execution of a contract that promotes a





personal interest. Clearly a stronger case could be made if the Committee was asked for or
gave a recommendation on the proposed grants to Alameda County or OUSD, but there is
nothing to demonstrate that it did. Thus based on the available law and facts, Commission
staff questions whether a referral to any governmental or law enforcement agency by the
Commission is warranted at this time.

E. Failure To File Required Statements Of Economic Interests

Of the 12 people who were members of the Measure Y Committee at the time
the City Council required their compliance with the CPRA or who were appointed since that
time, only four have filed a required Statement of Economic Interests. Committee staff
director Jeff Baker told Commission staff that Measure Y Committee members have been
advised to file the statement. Diedre Scott of the City Clerk's Office told Commission staff that
warning letters are being prepared advising City employees as well as City board and
commission members of their obligation to file if they have not already done so. The CPRA
provides late penalties of up to $100 as well as further administrative sanctions for those who
fail to timely file.

V. STAFF RECOMMENDATION
Based on the above, Commission staff recommends:

1) The Commission direct staff to send a letter to the Office of the City Clerk
expressing its concern over the substantial lack of compliance by members of the Measure Y
committee to file required Statements of Economic Interests and to request the City Clerk to
provide the Commission with a status report on Form 700 compliance at the Commission's
September and/or October regular meetings; and

2) The Commission postpone any final decision on whether to refer allegations
pertaining to financial conflict of interest violations pending the receipt of outstanding Form 700
disclosures and any additional facts, comment or legal justification as to why any Commission
referral is necessary; and,

3) The Commission request the Office of the City Attorney to provide conflict of
interest training to the Measure Y Committee at its earliest opportunity.

Respectfully submitted,

Daniel D. Purnell
Executive Director

ok

City Attorney approval as to form and legality relates specifically to the legal issues raised in the staff
report. The City Attorney's approval is not an endorsement of any policy issues expressed or of the
conclusions reached by staff on the merits of the underlying complaint.






Based on information and belief, | hereby allege that the following individuals have engaged in lobbying
activities without complying with the Lobbyist Registration Ordinance:

Victor K. Uno is employed by the International Brotherhood of Electrical Workers, Local 595, with offices
in Dublin, CA. See his resume, filed with the agenda packet for the Oakland City Council meeting of July
17, 2007, where he notes that "building relations with government officials" is a part of his paid duties.

Mr. Uno wrote letters on behalf of IBEW 595 to City Council members, urging them to select the team led
by Philip Tagami for development of the Oakland Army Base. This is a lobbying activity that should have
resulted in registering with the Ethics Commission, but Mr. Uno did not do so.

Based on information and belief, | hereby allege that the following individuals have engaged in lobbying
activities without complying with the Lobbyist Registration Ordinance:

Joseph Haraburda is the president and chief executive officer of the Oakland Metropolitan Chamber of
Commerce. He is a paid staff member whose duties include lobbying Oakland government officials. He
has been the CEO since prior to passage of the Lobbying Ordinance, and, at his direction, the Chamber
took part in the public process that led to passage of the Lobbying Ordinance. Thus, he certainly should
be aware of the ordinance and its provisions requiring registration of lobbyists.

Scott Peterson is Director of Public Policy for the Oakland Metropolitan Chamber of Commerce. He is a
paid staff member whose duties include lobbying Oakland government officials

Mr. Haraburda and Mr. Peterson have spoken at City Council and Council committee meetings many
times during the past several years. The Chamber has also frequently written letters to the Mayor and
City Council, City Administrator, and/or other city officials on a wide range of topics, almost all dealing
with proposed actions that are not ministerial in nature.

On or about Jan. 26, 2010, Mr. Haraburda wrote a letter to City Administrator Dan Lindheim, calling for
the suspension of a City Charter provision that prohibits the contracting out of functions that would cause
the loss of employment for city employees. This is not a ministerial action, and should result in paid
Chamber employees registering as lobbyists.

Mr. Haraburda and other paid Chamber employees privately met with Mayor Ron Dellums and/or his staff,
officials of the Community and Development Agency, and others on multiple occasions between January
2007 and the present to make changes and/or modifications to existing city policies. This is not a
ministerial action, and should result in paid Chamber employees registering as lobbyists.

Some of these closed-door meetings led to the creation of a private group called The Oakland
Partnership, which is actively working to make changes and/or modifications to existing city policies. This
is not a ministerial action, and should result in paid Chamber employees registering as lobbyists.

As part of investigating this complaint, Ethics Commission staff should ask both the Chamber and all city
officials to produce each and every letter generated to them by the Chamber during the entire period
within the statute of limitations. These officials include, but not be limited to, the Mayor and his staff; City
Council members, legislative analysts and other staff; City Attorney; City Auditor; City Administrator and
staff; and CEDA Director, deputy directors, and staff:

Ethics Commission should also make the same inquiry to each entity within the city, and each contractor
acting on behalf of the City to administer loans and/or other City funds.

Based on information and belief, | hereby allege that the following individuals have engaged in lobbying
activities without complying with the Lobbyist Registration Ordinance:

Sharon Cornu is Secretary-Treasurer of the Alameda County Central Labor Council. She is a paid staff
member whose duties include lobbying Oakland government officials.





For the entire period within the statute of limitations of the Lobbying Ordinance as of March 18, 2010, Ms.
Cornu has regularly appeared at Oakland City Council meetings to advocate on behalf of organized labor.
While these appearances are protected free speech exempt from lobbyist registration, Ms. Cornu has
regularly and repeatedly held private discussions with multiple city officials, and written e-mails and letters
urging specific Council actions that are not ministerial in nature.

In deliberations by City Council regarding which development team to select for the Oakland Army Base
project, Ms. Cornu repeatedly urged Council members to select CCG/AMB. During much of the first seven
months of 2009, Ms. Cornu wrote letters of support on behalf of the Central Labor Council, urging City
Council selection of the CCG/AMB team

Ms. Cornu should be aware of the ordinance and its provisions requiring registration of lobbyists, having
sat in the audience while the Lobbyist Ordinance was discussed.

Had Ms. Cornu registered as a lobbyist, and had she disclosed her advocacy for CCG/AMB, the public
and competing development teams would have known that a lobbyist had been selected by the City to sit
as a member of the evaluation panel to select the development team for the Army Base project.

Ethics Commission staff should also review Ms. Cornu's failure to register and disclose for potential
violations of state conflict-of-interest codes and/or Oakland's Campaign Reform Act.

Barry Luboviski was Secretary-Treasurer of the Alameda County Building Trades Council through late
2009. He was a paid staff member whose duties included lobbying Oakland government officials.

For the entire period within the statute of limitations of the Lobbying Ordinance as of March 18, 2010, Mr.
Luboviski has regularly appeared at Oakland City Council meetings to advocate on behalf of organized
labor. While these appearances are protected free speech exempt from lobbyist registration, Mr.
Luboviski has regularly and repeatedly held private discussions with multiple city officials, and written e-
mails and letters urging specific Council actions that are not ministerial in nature.

In deliberations by City Council regarding which development team to select for the Oakland Army Base
project, Mr. Luboviski repeatedly urged Council members to select CCG/AMB. During much of the first
seven months of 2009, Mr. Luboviski wrote letters of support on behalf of the Central Labor Council,
urging City Council selection of the CCG/AMB team

Mr. Luboviski should be aware of the ordinance and its provisions requiring registration of lobbyists,
having sat in the audience while the Lobbyist Ordinance was discussed.

As part of investigating this complaint, Ethics Commission staff should ask both Ms. Cornu and Mr.
Luboviski to produce all writings they sent to any city official within the period of the statute of limitations.

Staff should ask all city officials to produce each and every letter generated to them by

either individual during the entire period within the statute of limitations. These officials include, but should
not not be limited to, the Mayor and his staff; City Council members, legislative analysts and other staff;
City Attorney staff; City Auditor; City Administrator and staff; and CEDA Director, deputy directors, and
staff:

Ethics Commission staff should also review the appointment logs of all city officials specified above, along

with those of Ms. Cornu and Mr. Luboviski

Based on information and belief, | hereby allege that the following individuals have engaged in lobbying
activities without complying with the Lobbyist Registration Ordinance:





Philip Tagami is Managing Partner of the California Commercial Group (CCG) and an affiliated company,
California Coomercial Investments (CCl). He is a paid principal with compenmation believed to be well in
excess of $1,000 per month. His duties include lobbying Oakland government officials.

For the entire period within the statute of limitations of the Lobbying Ordinance as of March 22, 2010, Mr.
Tagami has regularly, frequently and repeatedly held private discussions with multiple city officials, and
written e-mails and letters urging specific Council actions that are not ministerial in nature.

In deliberations by City Council regarding which development team to select for the Oakland Army Base
project, Mr. Tagami met with almost every Council member; mayoral staff, including former Chief of Staff
David Chai; Walter Cohen, Director of the Community and Economic Development Agency; and other
CEDA staff and other City staff.

Mr. Tagami also solicited letters of support on behalf of a proposal submitted by CCI in partnership with
AMB, urging City Council selection of the AMB/CCI team to develop the Oakland Army Base. In fact, a
number of the individuals who wrote letters of support should themselves be required to register as
Oakland lobbyists, but have never done so.

One or more representatives of AMB also lobbied city officials regarding the Army Base, but failed to
register as lobbyists.

After | mentioned Mr. Tagami's failure to register as a lobbyist at several public meetings, he did so in
mid-2009. He failed to renew his registration as of Feb. 3, 2010, the latest report posted on the city's web
site.

Mr. Tagami is believed to have lobbied City officials during 2010 regarding the Fox Theater project and
soliciting additional subsidies from the Oakland Redevelopment Agency.

AMB/CCI's main competitor was Federal Associates. Merlin Edwards registered as a lobbyist and filed
paperwork with the Ethics Commission regarding his representation of Federal Associates.

Ethics Commission staff should review records of the Oakland Redevelopment Agency to ascertain which
other individuals may have lobbied City officials and./or staff on the Army Base project.

Commission staff should ask all city officials to produce each and every letter sent to them by any
individual about the Army Base and the Fox Theater during the entire period within the statute of
limitations. These officials include, but should not be limited to, the Mayor and his staff; City Council
members, legislative analysts and other staff; City Attorney staff; City Auditor; City Administrator and staff;
and CEDA Director, deputy directors, and staff:

Ethics Commission staff should also review the appointment logs of all city officials specified above to
ascertain meetings about either the Army Base or the Fox Theater.

Elected officials have failed to respond to public records requests from East Bay News Service to produce
their appointment books and calendars, necessitating research by Ethics Commission staff to ascertain
which individuals engaged in lobbying without registering.






Mission Statement

The Alameda Labor Council, AFL-CIO is a union of unions, uniting workers from
manufacturing, education, transportation, healthcare, private and public sector. The
mission of the Alameda Labor Council, AFL-CIO is to improve the lives of working
families—to bring economic justice to the workplace and social justice to our
communities and the nation.. To accomplish this mission, we work to:

e Build a broad movement of workers by helping workers join and form unions.

e Support workers as they bargain with employers to improve their living
conditions and workplaces, as well as their communities, state and nation.

« Strengthen the voice of working families at all levels of government and in a
changing global economy.

The Alameda Labor Council, AFL-CIO is a key part of the nation's largest and strongest
labor federation—the AFL-CIO, which unites 10.5 million working women and men of
every race and ethnicity and from every walk of life.

From our Constitution:
ARTICLE II.
Objects and Powers

Section 1. The objects of this Council shall be to secure united action of all locals of
National and International Unions, Organizing Committees and directly affiliated local
unions within its jurisdiction; through united action to protect, maintain and advance the
interests of all working people in its territory; to secure legislation in the interests of the
working people; to promote the formation of a committee on political education; to
promote recognition and acceptance of collective bargaining in industry; to increase
public understanding of the labor movement and to unite all working people regardless of
sex, race, color, religion, national origin, disability or sexual orientation and to fight
discrimination in any form.






Approved as to Form and Legality™

City Attorney

City of Oakland

Public Ethics Commission

July 7, 2010

In the Matter of )
) Complaint No. 10-07
)

Sanjiv Handa filed Complaint No. 10-07 on March 23, 2010, alleging that six individuals violated
provisions of the Oakland Lobbyist Registration Act ("LRA") by failing to register as lobbyists and/or
by failing to file quarterly disclosures regarding their respective efforts to influence local
governmental decisions. Attachment 1.

l. SUMMARY OF COMPLAINT

Mr. Handa alleges that the following individuals have not registered and/or not filed quarterly
disclosures regarding their alleged lobbying activities on behalf of their respective "clients":

1. Joseph Haraburda on behalf of the Oakland Metropolitan Chamber of
Commerce (Oakland Chamber).

2. Scott Peterson on behalf of the Oakland Chamber.
3. Sharon Cornu on behalf of the Alameda Labor Council (Labor Council).

4, Barry Luboviski on behalf of the Alameda County Building Trades Council
(Building Trades Council).

5. Victor Uno on behalf of the International Brotherhood Of Electrical Workers
(IBEW) Local 595.

6. Phil Tagami on behalf of "California Commercial Group” [actually "California
Capital Group"] (CCQG).

Il. SCOPE OF ANALYSIS

In his complaint, Mr. Handa alleges that the above individuals meet the definition of a local
governmental lobbyist under the PRA. For each individual, Mr. Handa alleges he or she communicated
on behalf of his or her respective client to influence a variety of governmental actions, particularly (but
not exclusively) City and Redevelopment Agency actions regarding commercial development at the
Oakland Army Base. Because of the potentially large number of governmental actions all six persons
may have sought to influence during the past two years, Commission staff analyzes in this report only





whether there is an issue regarding their respective status as lobbyists. Depending on the
Commission's resolution of that issue, there may or may not be a registration and reporting obligation
with which the "lobbyist" would be required to comply.

II. RELEVANT LAW

Under the provisions of LRA Section 3.20.030(D), a “local governmental lobbyist” means any
individual who:

"1) receives or is entitled to receive one thousand dollars ($1,000) or more in economic
consideration in a calendar month, other than reimbursement for reasonable travel
expenses, or

2) whose duties as a salaried employee, officer or director of any corporation,
organization or association include communication directly or through agents with any
public official, officer or designated employee, for the purpose of influencing any
proposed or pending governmental action of the city or the redevelopment agency.

No person is a local governmental lobbyist by reason of activities described in Section
3.20.030(A). In case of any ambiguity, the definition of 'local governmental lobbyist'
shall be interpreted broadly."

The LRA prohibits local governmental lobbyists from "engag[ing] in any activity on behalf of a
client as a local governmental lobbyist unless such lobbyist is registered and has listed such client
with the City Clerk." [LRA 83.20.120(A)] Once registered, lobbyists are required to file quarterly
disclosures of their lobbying activities that include 1) the item of pending or proposed governmental
action sought to be influenced, 2) the name of the City official, officer or designated employee with
whom the lobbyist communicated, and 3) a description of the client's position with respect to the
item. [LRA 83.20.110]

V. ANALYSIS

A. Joseph Haraburda and Scott Peterson On Behalf Of The Oakland
Chamber

The Oakland Chamber exists as a California non-profit corporation. According to its
website, Mr. Haraburda holds the position of President and Chief Executive Officer (CEO). Mr.
Peterson is described as the Oakland Chamber's "Director of Public Policy.” Commission staff
received a letter dated May 11, 2010, from R. Zachary Wasserman, Esq. stating his office has been
retained to represent the Oakland Chamber, Mr. Haraburda and Mr. Peterson in connection with Mr.
Handa's complaint. Attachment 2.

The first inquiry is whether Mr. Haraburda and/or Mr. Peterson meet the definition of a
"local governmental lobbyist" under Section 3.20.030(D). To do so, an individual 1) must be a
"salaried employee, officer or director of any corporation, organization or association"; 2) his or her
job duties must include communication with any public official, officer or designated employee for the





purpose of influencing any proposed or pending governmental action of the City; and 3) his or her
activities are not limited to those described in Section 3.20.030(A).

With regard to the first two criteria, Mr. Wasserman does not dispute that his clients
are "salaried employee(s), officer(s) or director(s)" of the Oakland Chamber. He also does not
dispute that Mr. Haraburda and Mr. Peterson have, in the past, made communications with City
officials for the purpose of influencing City actions. To illustrate the number and breadth of issues
on which Mr. Haraburda and Mr. Peterson have addressed, the attached chart summarizes the
appearances each have made at public meetings of the City Council and its subcommittees over the
past two years. Attachment 3.

It is the third criteria to which Mr. Wasserman takes issue. Current law excludes
persons from the definition of lobbyist ". . .by reason of activities described in Section 3.20.030(A)."
Those "activities" refer to who or what qualifies as a "client” of the lobbyist. Section 3.20.030(A)
defines "client” as:

". . .the real party in interest for whose benefit the services of a local governmental
lobbyist are actually performed. An individual member of an organization shall not be
deemed to be a ‘client’ solely by reason of the fact that such member is individually
represented by an employee or agent of the organization as a regular part of such
employee's or agent's duties with the organization as long as such member does not
pay an amount of money or other consideration in addition to the usual membership
fees for such representation.”

Mr. Wasserman contends that Mr. Haraburda's and Mr. Peterson's activities "are on behalf of the
members of the Chamber and not of any individual 'Client." Since no part of the dues or
contributions made by members of the Chamber are made for "individual representation,” he argues
that "no employee of the Chamber is a Local Governmental Lobbyist." He contends that if Mr.
Haraburda and Mr. Peterson were required to register under the Act, "then [they] would be required
to list every member of the Chamber on [their] quarterly report,” thus defeating any "reasonable
intent of the Act."

Commission staff believes Sections 3.20.030(D) and (A) are subject to an alternative
interpretation. The primary, relevant definition of local governmental lobbyist is an individual whose
"duties as a salaried employee, officer or director of any corporation, organization or
association" include influencing City officials. Thus an argument can be made that it is the Oakland
Chamber itself (as a corporate entity) that constitutes the "client” in this case. Support for this
interpretation can be found in the January 29, 2010, letter to which Mr. Handa refers in his
complaint, as well as an electronic version of a letter dated September 21, 2009, from Mr.
Haraburda to City officials. Attachment 4. Both letters frequently refer to "the Chamber's position”,
the "Board of Directors" and "the Chamber and its members", implying that it is the Oakland
Chamber, and not every one of its individual members, whose position is being represented.

The current exclusion for "activities described in Section 3.20.030(A)" arguably exists
to avoid the problems that Mr. Wasserman describes -- that no person is a lobbyist on behalf of the
individual members of an organization, nor must he or she list each individual member of the





organization as a "client”, unless that individual member pays above and beyond the "usual
membership fees" for such representation. Mr. Wasserman's interpretation would effectively prohibit
any application of the LRA to the salaried representatives of organizations or associations that
consist of members (such as unions, professional associations, public interest groups) because,
under his reasoning, only members paying additionally for lobbyist representation can be a client
and, if they do not, then there is no "client” and thus no "lobbyist." Commission staff therefore
guestions whether such a potentially narrow interpretation is correct.

B. Sharon Cornu On Behalf Of The Labor Council; Barry Luboviski On Behalf Of
The Building Trades Council; Victor Uno On Behalf Of IBEW

The Labor Council exists as a labor association (a "union of unions") that collectively
represents thousands of Bay Area workers. According to its posted mission statement, one of its
stated goals is to "strengthen the voice of working families at all levels of government.” Attachment
5. Until May 2010, Mr. Cornu served the Labor Council as its executive Secretary-Treasurer. She
made numerous appearances before the City Council on a wide variety of issues (Attachment 2).

The Building Trades Council exists as a California non-profit corporation. According to
its website and public tax filings, Mr. Luboviski served as its Secretary-Treasurer until his reported
retirement in April 2010. Attachment 2 demonstrates the appearances Mr. Luboviski has made
before the City Council. Mr. Handa submits in support of his allegation that Mr. Luboviski met the
definition of a local governmental lobbyist a copy of a letter dated May 6, 2008, in support of the
proposal by AMB/CCG for the commercial development of the Oakland Army Base. The letter was
written by Mr. Luboviski "on behalf of the Building and Construction Trades Council." Attachment 6.

IBEW is a labor union for which Victor Uno serves as business manager and financial
secretary. Mr. Uno also as serves as a member of the Board of Port Commissioners, the governing
entity for the Port of Oakland. Mr. Handa submits in support of his allegation that Mr. Uno met the
definition of a local governmental lobbyist a copy of a letter dated May 5, 2008, from Mr. Uno
expressing IBEW's support for the selection of AMB/CCG as developer for the Oakland Army Base.
Attachment 7. He also submits a resume for Mr. Uno upon his nomination for a seat on the Port
Board. In it, Mr. Uno states that as business manager for IBEW, he "build(s) relationships with
political representatives and work(s) with the union's Executive Board and Officers to promote
policies and goals for union organizing and representative duties.” Attachment 8.

Commission staff received a letter dated April 10, 2010, from William Sokol, Esq.
stating that his office has been retained to represent Ms. Cornu, Mr. Luboviski and Mr. Uno in
connection with Mr. Handa's complaint. Attachment 9. In his letter and in a telephone conversation
with Commission staff, Mr. Sokol acknowledges that each individual worked as a "salaried
employee" of their respective organizations and communicated with City officials to influence the
decision on the selection of a master developer for the Oakland Army Base. Mr. Sokol presents
three arguments why, in light of these facts, each individual does not meet the definition of a local
governmental lobbyist or is otherwise exempted from registering.

The first argument is identical to the one previously discussed -- that the three
individuals do not qualify as local governmental lobbyists because members of their respective





organizations do not pay any amounts other than their respective membership fees. As discussed
above, this argument does not address the alternative interpretation that the "client" can be the
organization itself, (i.e., the Labor Council, the Building Trades Council and/or IBEW), as the "real
parties in interest" whose benefit their respective employees represented.

The second argument is that the three individuals are exempted from the LRA's
registration and reporting requirements under Section 3.20.060(F), which provides:

"The provisions of this Act shall not apply. . .

F. To designated representatives of a recognized employee organization whose
activities are limited to communicating with city officials or their representatives
regarding (1) wages, hours and other terms and conditions of employment pursuant to
the procedures set forth in Government Code Section 3500-3510, or (2) the
administration, implementation or interpretation of an existing employment agreement.”

Mr. Sokol asserts that the three individuals are paid a salary to represent their respective members
with respect to "wages, hours and other terms and conditions of employment" and thus are exempt
pursuant to Section 3.12.060(F). He asserts that:

"each of these three organizations is a recognized employee organization (Local 595)
and/or is made up of recognized employee organizations (the Building Trades Council
and the Labor Council), and that the exclusive interest of their designated
representatives in meeting with and petitioning their elected officials, is to talk about
and protect the wages, hours and terms and conditions of employment of the
employees they represent, in part by encouraging the City to deal with employers who
are known to meet and bargain with recognized employee organizations pursuant to
Government Code Section 3500 et seq. . .[T]his Section 3.20.060(F) is applicable to
the efforts of these Union Representatives to meet and confer with City officials about
securing an agreement with a developer at the Oakland Army Base who is known to
meet and confer with recognized employee organizations concerning wages, hours,
and other terms and conditions of employment.”

Commission staff has a difficult time accepting this argument because Government
Code Section 3500 et seq (aka the "Myers-Milias-Brown Act") deals exclusively with employment
relationships between public agencies and their public employees. Section 3501(b) defines a
"recognized employee organization” as "an employee organization which has been formally
acknowledged by the public agency as an employee organization that represents employees of
the public agency." [Emphasis added.]

The City of Oakland has recognized a number of employee organizations that
represent City workers in labor negotiations but the Labor Council, the Building Trades Council and
IBEW are not among them. Commission staff also cannot appreciate how communications made in
support of the selection of a commercial real estate developer relates to the "wages, hours and other
terms and conditions of employment" of City employees. Furthermore, Section 3504 expressly
places outside the scope of the MMBA "the merits, necessity or organization of any service or





activity provided by law. . ." This exception was established to prevent the scope of regulated
representation from "[expanding] beyond reasonable boundaries to deprive an employer of his
legitimate management prerogatives.” [FEirefighters Union v. City of Vallejo (1974) 12 Cal.3d 608,
616] Thus it is arguable that Section 3.20.060(F) applies only to exempt individuals communicating
to City officials regarding the wages, hours and other terms and conditions of employment of City
employees, and not the employees of a private developer or contractor.

The third argument is that state law preempts local regulation in the area of public
employer-employee relations. When generally a true statement of law, there is nothing in the
communications pertaining to the Oakland Army Base developer that refers to City employees. With
respect to Mr. Sokol's contention that the LRA may violate First Amendment rights, the Office of the
City Attorney has previously advised the Commission that case law has generally upheld reasonable
registration and reporting requirements for compensated lobbyists.

Mr. Sokol's final argument seeks to exempt any registration or reporting obligation for
Mr. Uno on grounds that as a member of the Board of Port Commissioners "he speaks with and
writes to City Council members about issues which directly affect the Port." LRA Section
3.20.060(A) provides:

"The provisions of this Act shall not apply. . .[tjo a public official acting in his or her
official capacity.”

There is no indication that Mr. Uno was acting in his official capacity as a Port Commissioner when
he wrote his letter of May 5, 2008, on behalf of IBEW and on IBEW letterhead.

C. Phil Tagami On Behalf Of CCG

According to Mr. Tagami, CCG exists as a general partnership in which he and his co-
partner, Len Epstein, own and control the assets and income. Neither Mr. Tagami nor Mr. Epstein
receive a salary for their activities but instead receive periodic distributions ("draws") from the
income. Mr. Handa alleges that Mr. Tagami failed to register as a local governmental lobbyist in
connection with CCG's application to be named as the "master developer" of the Oakland Army
Base and in connection with restoration efforts at the Fox Theatre. With respect to the Oakland
Army Base, CCG made its proposal in concert with AMB, a publicly traded real estate investment
trust. The CCG/AMB "team" was ultimately granted the right to negotiate exclusively with the City to
develop the Army Base property. According to City redevelopment staff, CCG and AMB will likely
form a new legal entity to execute the agreement but, at the time of this writing, no entity has been
established.

In June, 2009, Mr. Tagami contacted Commission staff to inquire, based on the facts
stated above, whether he should register as a local governmental lobbyist on behalf of CCG's efforts
to secure the Army Base agreement. Commission staff reviewed the definition of "local
governmental lobbyist" with Mr. Tagami and told him he must register if he served as a "salaried
employee, officer or director” of CCG and none of the express exemptions applied. Mr. Tagami told
Commission staff that he did not believe the definition applied to him but said he would register
anyway due to the high level of public attention associated with the project.





On June 16, 2009, Mr. Tagami filed an initial registration listing: "self, dba California
Capital Group, a California General Partnership” and "AMB-CCG JV (TBF -- this entity has not been
formed)" as his "client". Attachment 10. Mr. Tagami subsequently filed two quarterly reports for the
same period (10-1-09 through 12-31-09) in which he reported no lobbying activity. Commission staff
has advised Mr. Tagami on several occasions to either file his annual registration and quarterly
reports or to file a Notice of Termination of his status as a local governmental lobbyist. As of the
date of this writing, Mr. Tagami has not complied with either request.

The main question presented is whether Mr. Tagami is a "salaried employee, officer or
director” of CCG. In a similar analysis involving a limited liability company, (Complaint No. 09-05),
Commission staff concluded that a "member” of a limited liability company who received periodic
distributions from LLC income was not a "salaried employee, officer or director” for purposes of the
LRA. Here, Mr. Tagami purports to be a general "partner” of his enterprise who does not receive a
salary. A general partnership does not have "officers" or "directors" comparable to a corporation
whose basic duties and responsibilities are specified by law. The "partners” in a partnership agree
among themselves how to allocate the various duties of management and control. On this basis,
Commission staff concludes that as an non-salaried "partner” of CCG, Mr. Tagami does not meet
the test of a local governmental lobbyist with respect to influencing any governmental action of the
City on behalf of CCG.!

V. STAFF RECOMMENDATION

Commission staff concludes there is an issue in law and fact as to whether Mr. Haraburda,
Mr. Peterson, Ms. Cornu, Mr. Luboviski and Mr. Uno meet the definition of a "local governmental
lobbyist" pursuant to Section 3.20.030(D) in connection with communications made on behalf of their
respective employers and that none of the express exceptions contained in Section 3.20.060 apply.

If the Commission agrees with this assessment, Commission staff recommends that the
Commission direct staff to attempt a settlement or stipulated judgment with the respondents subject
to approval by the Commission. In the event a settlement or stipulated judgment is not possible,
Commission staff will obtain any additional information that will be submitted in the form of a
supplemental staff report. At that time, the Commission can decide whether to schedule an
evidentiary hearing in this matter.

! Commission staff received a letter dated April 29, 2010, from Mr. Wasserman representing Mr. Tagami in this
complaint. Attachment 11. Init, Mr. Wasserman argues that Mr. Tagami does not meet the definition of "local
governmental lobbyist" because he was representing "his own interests as an owner and manager of the enterprises
interested in and which have contracted with the City regarding the Fox theatre and Oakland Army Base." In effect, Mr.
Wasserman argues that an individual cannot be a lobbyist merely for representing one's own interests. While
Commission staff generally agrees with this principle and has proposed language to amend the LRA to that effect,
Commission staff does not reach that issue here.





Commission staff further recommends that allegations as to Mr. Tagami be dismissed on
ground that Mr. Tagami is not a "salaried employee, officer or director" of CCG.

Respectfully submitted,

Daniel D. Purnell
Executive Director

Kk

City Attorney approval as to form and legality relates specifically to the legal issues raised in the staff report. The City
Attorney's approval is not an endorsement of any policy issues expressed or of the conclusions reached by staff on the
merits of the underlying complaint.
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One Frank Ogawa Plaza, 4" Floor, Oakland, CA 94612 (510) 238-3593 Fax: (510) 238-3315
TO: Public Ethics Commission
FROM: Daniel Purnell
DATE: July 7, 2010
RE: A Staff Report And Action To Be Taken Regarding A Proposal From

The Public Ethics Commission For The City Council To Appoint A
Task Force To Review City Charter Section 202 Pertaining To City
Council Salaries

At its regular meeting of June 7, 2010, the Commission directed staff to prepare a
communication on behalf of the Commission to the City Council. The purpose of the letter is to
express the Commission's desire for the City Council to form a special task force to review and
propose revisions in the manner by which City Council salaries are adjusted.

Attached for the Commission's consideration is a draft letter to the City Council. Attachment 1.
The Commission is encouraged to make any revisions to the draft before directing staff to submit
it to the City Council.

Respectfully submitted,

Daniel D. Purnell
Executive Director





DRAFT -- FOR DISCUSSION ONLY

Honorable Members of the
Oakland City Council

Dear Councilmembers:

As you know, City Charter Section 202(c) authorizes and directs the Public Ethics
Commission "to annually adjust the salary for the office of Councilmember by the increase in the
consumer price index [CPI] over the preceding year." The Commission may, in its discretion,
adjust salaries beyond the increase in the CPI up to a maximum of five percent annually, but any
increase beyond five percent must be approved by public vote.

Since 1994 (when the current Charter language took effect), the Commission has made
the following adjustments to City Council salaries:

June, 2004 5 percent
June, 2005 2.1 percent (CPI)
June, 2006 4 percent
June, 2007 5 percent
June, 2008 2.9 percent (CPI)
June, 2009 0.8 percent (CPI)
June, 2010 1.7 percent (CPI)

In recent years, the Commission has become acutely aware of the financial difficulties
facing the City. The City Charter's requirement for the Commission to pass through a mandatory
CPI adjustment frequently places the Commission, as well as the City Council, in a position that
is arguably contrary to public perceptions of what is fair and what should constitute "shared
sacrifice" during these difficult times.

This letter respectfully requests that the City Council take action to create and appoint a
special task force for the purpose of reviewing Charter Section 202(c) and developing policy
alternatives regarding future adjustments to City Council salaries. While the Commission has
dutifully executed its obligations under current law, the Commission suggests that the job of
adjusting City Council salaries might be more appropriately delegated to a board or panel with
more expertise in setting levels of compensation. To Commission staff's knowledge, no other
ethics commission in the country exercises this type of authority with respect to elected officials.

The Commission also notes that the City Charter provides different procedures for setting
and adjusting compensation levels for the City's other elected officials. The task force
authorization may wish to address whether to consolidate the authority for determining and
adjusting compensation for all of Oakland's elected officials. While selection of the task force is
wholly within the City Council's discretion, the Commission suggests that it could include former





and current elected officials, a member of the Commission, interested community stakeholders
and be staffed by employees from the Office of Personnel and City Attorney.

The Commission wishes to thank the City Council for its consideration of this proposal
and to express its willingness to assist in any reasonable way.

Very truly yours,






Name

Meeting
Date(s)

Agenda Iltem

Local Body

Sharon Cornu

January 5, 2010

July 14, 2009

April 21, 2009

March 31, 2009

September 16, 2008

July 15, 2008

July 8, 2008

June 17, 2008

March 4, 2008

February 26, 2008

15 —Supported implementation of Ranked-Choice voting

5 — Army Base Master Developer

16 — Transactions and Use-Tax Ballot Measure
3- Open Forum- Discussed the agreement between the

city and union regarding procedures for layoffs. Said the
city did not follow the required procedures for layoffs.

18- Master Developer Selection for the Former Oakland
Army Base

S-31 — Master Developer Selection

5- Master Developer Selection

10.32-CC- California Nurses Association
S-37- 2008-2009 Budget Changes

3- Open Forum-Industrial land use policy. Opposes plan
processes where deals have already been made. And
opposes council’s amendments to the plan.

26- Industrial Land Use Policy

Redevelopment Agency/City Council

Redevelopment Agency/Community &
Economic Development Committee

Redevelopment Agency/City Council

Redevelopment Agency/City Council

Redevelopment Agency/City Council

Redevelopment Agency/City Council

Redevelopment Agency/Community &
Economic Development Committee

Redevelopment Agency/City Council

Redevelopment Agency/City Council

Redevelopment Agency/Community &
Economic Development






Name Meeting Agenda Iltem Local Body
Date(s)
8- Estuary Policy Plan Update Committee
February 19, 2008 15- Industrial Land Use Policy Redevelopment Agency/City Council
Joseph December 1, 2009 10- Chamber of Commerce Grant Redevelopment Agency/Community &
Haraburda Economic Development Committee
October 6, 2009 3- Open Forum- Spoke in support of the airport connector | Redevelopment Agency/City Council
to help create jobs and make it easier for people to get in
and out of Oakland.
July 28, 2009 3.1- Army Base Master Developer Redevelopment Agency/City Council
Barry April 20, 2010 S-10.1- AC Transit's Proposed East Bay Bus Rapid Transit | Redevelopment Agency/City Council
Luboviski Project

October 6, 2009

July 21, 2009

July 7, 2009
March 24, 2009

February 3, 2009

3- Open Forum — Talked about unemployment rates for
construction workers. Encouraged Council to make sure
that there are alternatives for working families.

14.1-Olson 737-Oakland 1, LLC - Agreement Amendment

S-21.1-Schedule Date for Army Base Master Developer
Discussion

14.3-MacArthur Transit Community Partners — Agreement
9- West Oakland Transit Village Project Funding
3- Open Forum — on behalf of the Building Trades and

Labor Council — negotiations with Cal Trans can be
complex and encourages City administrator to handle

Redevelopment Agency/City Council

Redevelopment Agency/City Council

Redevelopment Agency/City Council

Redevelopment Agency/City Council

Redevelopment Agency/City Council






Name

Meeting
Date(s)

Agenda Iltem

Local Body

January 13, 2009

October 7, 2008

negotiations.
4- Local Employment Program Changes
10- Local Employment Program Changes

17- Oakland Housing Authority Board-Appointment

Redevelopment Agency/City Council
Public Works Committee

Redevelopment Agency/City Council

Scott Peterson

April 13, 2010
February 23, 2010
February 9, 2010
January 26, 2010
December 1, 2009

November 10, 2009

November 10, 2009

December 16, 2008

December 16, 2008

4- AC Transit Proposed Rapid Transit Project

7- 12" Street Reconstruction Project- McGuire & Hester
3- Central Estuary Specific Plan Alternatives

3- Rockridge Business Improvement District Assessment
9- Citywide Parking Policy

8- Condominium Conversion — Muni Code Amendment

9- Parking Citation Management Contract
6- Business Retention, Expansion and Support Services

3- Community Choice Aggregation

Public Works Committee

Public Works Committee
Redevelopment Agency/City Council
Redevelopment Agency/City Council
Public Works Committee
Redevelopment Agency/Community &
Economic Development Committee

Finance & Management Committee

Redevelopment Agency/Community &
Economic Development Committee

Redevelopment Agency/Community &
Economic Development Committee

Special Public Works Committee






Name

Meeting
Date(s)

Agenda Iltem

Local Body

December 9, 2008

November 12,2008

October 28, 2008

October 28, 2008
October 14, 2008
September 16, 2008

July 22, 2008

June 24, 2008

June 17, 2008

May 20, 2008

April 15, 2008

April 8, 2008

20- Community Choice Aggregation —~Workshop

9- Vacant Building Registration

3- Oakland Tourism Business Improvement District

4- Film Industry in Oakland
3- Polystyrene Foam Prohibition Report
18- Master Developer for the Former Oakland Army Base

9- Excess Litter Free Program

S-8.1- Salary Ordinance Amendment — Classifications

14.10-Recycling Facilities — Moratorium

S-14.3- Planning Code Amendments
S-28- Misdemeanor Prosecution Program

14.3- Planning Code Amendments

3- Planning Code Amendments

Redevelopment Agency/City Council

Redevelopment Agency/Community &
Economic Development Committee

Redevelopment Agency/Community &
Economic Development Committee

Finance & Management
Public Works Committee
Redevelopment Agency/City Council

Redevelopment Agency/Community &
Economic Development Committee

Special Concurrent Meeting of the
Redevelopment Agency and Finance
and Management Committee
Redevelopment Agency/City Council

Redevelopment Agency/City Council

Redevelopment Agency/City Council

Redevelopment Agency/Community &
Economic Development Committee






Name Meeting Agenda Iltem Local Body
Date(s)
March 11, 2008 3- Oakland Commerce Corporation- Services Agreement Redevelopment Agency/Community &
10- Planning Code Amendments Economic Development Committee
March 4, 2008 21- Measure Y- Police Recruitment Program Redevelopment Agency/City Council
26- Industrial Land Use Policy
February 26, 2008 8- Estuary Policy Plan Update Redevelopment Agency/Community &
Economic Development Committee
February 19, 2008 15- Industrial Land Use Policy Redevelopment Agency/City Council
February 5, 2008 14.1-Oakland Army Base-Freeway Auto Mall Redevelopment Agency/City Council
Phil Tagami May 12, 2009 12- Fox Theater Project Loan Amendment Redevelopment Agency/Community &
Economic Development Committee
December 1, 2009 12- Fox Theater Renovation Project Loan Redevelopment Agency/Community &
Economic Development Committee
July 15, 2008 S-31- Master Developer Selection Redevelopment Agency/Community &
Economic Development Committee
July 8, 2008 5- Master Developer Selection Redevelopment Agency/Community &
Economic Development Committee
Victor Uno No record of public appearances







Dear members and friends,

City Council members need to hear your support for the BART
Airport Connector. The Chamber's position, the projected
benefits, and City Council telephone numbers can be found
here. Support BART to the Airport: call Council today!

Also - no decision has been reached on the parking rates &
hours. To date, over 40,000 tickets have been issued. Read our
letter to Council here. We encourage you to mail your own letter
or call your Council member at the same numbers as above.

God Bless America!






September 21, 2009
Oakland City Council
Dear Councilmember:

RE: Parking fees & enforcement changes

On behalf of the Board of Directors and our business members, | offer our input regarding the
deliberations on September 22, 2009 regarding the fees and enforcement of parking. This is
an issue which directly affects businesses and their customers as well as residents and
visitors to the city.

We believe that the changes to the Master Fee schedule in July were important policy
matters which were undertaken without adequate public input. Although we are pleased that
the City Council, the Mayor, and City Administrator have seen fit to address the complaints
and offer solutions, the fact remains that no meaningful economic impact analysis was
conducted to justify the decisions to raise parking meter rates, increase fines, and extend
hours of enforcement.

Parking meter rates

It is a mistake to characterize as “insignificant” a 30% increase in the parking meter rate.
Changing the rate from $1.50 to $2.00 per hour has a direct impact on parking-customer
attitudes and behavior. Confusion is added by signs not corresponding to meter instructions
and some meters being a different rate from others. Absent any examination of how
increasing parking meter revenue may be offset by declining sales tax revenue, the
Chamber encourages you to consider returning to the rate to $1.50 per hour.

Hours of enforcement

Extending the hours of meter usage and parking enforcement to 8 p.m. was a drastic
miscalculation. Businesses and residents alike are impacted by the changes. Many
businesses which depend on commute-pattern shopping report declines in customers
following the extension of parking enforcement to 8 p.m. Restaurants also reported problems
as patrons refused to risk being ticketed while enjoying a meal in Oakland. Residents
returning from work complained of tickets also. We urge you to return to the schedule of 6
p.m. as the end of enforcement.

We encourage you to use this opportunity to thoroughly consider and evaluate proposals to
address public concerns to ensure that decisions about parking promote customer access,
invigorate our merchant districts, and foster economic activity in Oakland.

Sincerely,
Joseph J. Haraburda
President & CEO

Copy: Mayor, City Administrator





