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Commission Membership: Andrew Wiener (Chair), Mario Andrews, (Vice-Chair)
Barbara Green-Ajufo, Jonathan Stanley, Alaric Degrafinried,
Alex Paul, Ai Mori

Staff Members: Commission Staff:
Daniel Purnell, Executive Director
Tamika Thomas, Executive Assistant
City Attorney Representative:
Alix Rosenthal, Deputy City Attorney

MEETING AGENDA

A. Roll Call And Determination Of Quorum

B. Approval Of The Draft Minutes Of The Regular Meeting Of November 2, 2009
C. Executive Director And Commission Announcements

D. Open Forum

E. Complaints

1. A Staff Report And Action To Be Taken In The Matter Of Complaint
No. 08-13 (Mix) SUPPLEMENTAL

2. A Staff Report And Action To Be Taken In The Matter Of Complaint
No. 09-06 (Mix)

3. A Staff Report And Action To Be Taken In The Matter Of Complaint
No. 09-07 (Mix)

4, A Staff Report And Action To Be Taken In The Matter Of Complaint
Nos. 09-08, 09-09, 09-10 and 09-11 (Mix) CONSOLIDATED

F. A Staff Report And Action To Be Taken Regarding Proposed Amendments To
O.M.C. Chapter 2.24 (Powers And Duties Of The Public Ethics Commission)

G. A Staff Report And Action To Be Taken Regarding Proposed Amendments To
The Lobbyist Registration Ordinance (O.M.C. Chapter 3.20)
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H. A Report And Action To Be Taken Regarding Proposed 2010 Meeting
Schedule

The meeting will adjourn upon the completion of the Commission's business.

You may speak on any item appearing on the agenda; however, you must fill out a
Speaker’s Card and give it to a representative of the Public Ethics Commission. All speakers
will be allotted three minutes or less unless the Chairperson allots additional time.

In compliance with the Americans with Disabilities Act, if you need special assistance to
participate in the meetings of the Public Ethics Commission or its Committees, please contact
the Office of the City Clerk (510) 238-7370. Notification two full business days prior to the
meeting will enable the City of Oakland to make reasonable arrangements to ensure
accessibility.

Should you have questions or concerns regarding this agenda, or wish to review any
agenda-related materials, please contact the Public Ethics Commission at (510) 238-3593 or
visit our webpage at www.oaklandnet.com.

Approved for Distribution Date
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PUBLIC ETHICS COMMISSION TIMELINE

FOR FUTURE AGENDA ITEMS

(TENTATIVE)

ITEM JANUARY FEBRUARY
Campaign Finance Committee Review Of X X
Limited Public Financing Act
Review Of Proposed Amendments to the X X
Sunshine Ordinance
Complaint No. 08-18 X
Complaint Nos. 09-03 X
Complaint No. 09-12 X X
Complaint No. 09-14 X
Commission Review Of Oakland Campaign X X
Reform Act (OCRA)
Selection Of New Commission Member X
Selection Of New Commission Officers X







Public Ethics Commission Pending Complaints

Date |Complaint| Name of Complainant Respondents Date of Issues Status
Received | Number Occurrence
11/17/09 | 09-15 |Anthony Moglia Jean Quan Ongoing Alleged misuse of City resources Staff is investigating
11/13/09 09-14 |John Klein Commission Executive [3/12/09; General Complaint Procedures Staff is investigating
Director 5/4/09
11/9/09 09-13 |[Pamela Drake Nick Vigilante November 5,  |Alleged misuse of City resources Staff is investigating
2009
09/16/09 09-12 |Marleen Sacks Office of the City ongoing Sunshine Ordinance; Public Records Act |Staff is investigating
Attorney (Mark
Morodomi)
7/13/09 09-11 |David Mix East Bay Zoological May 12, 2009 |Campaign Reform Act (OCRA) Staff is investigating
Society
7/13/09 09-10 |David Mix Chabot Space and May 18, 2009 |Campaign Reform Act (OCRA) Staff is investigating
Science Center
7/13/09 09-09 |David Mix Oakland Museum of May 12, 2009 |Campaign Reform Act (OCRA) Staff is investigating

California






7/13/09 09-08 |David Mix Oakland Convention & |May 1, 2009 Campaign Reform Act (OCRA) Staff is investigating
Visitors Bureau
7/13/09 09-07 |David Mix Rebecca Kaplan Campaign Conflict of interest regulations/ Code of  [Staff is investigating
period and Ethics
ongoing
7/13/09 09-06 |David Mix Susan Piper Present and Conflict of Interest rules/Code of Ethics  |Staff is investigating
ongoing
2/7/09 09-03 |John Klein City Council President |February 3, Sunshine Ordinance -- Allocation of Awaiting report from
Jane Brunner 2009 speaker time. City Attorney.
11/6/08 08-18 |David Mix Raul Godinez August 2008  |Allegations involving Sunshine Ordinance |Staff is investigating
-- Public Records Request
11/6/08 08-13 |David Mix Leroy Griffin August 2008  |Allegations involving Sunshine Ordinance |Staff is investigating
-- Public Records Request
3/28/08 08-04 |Daniel Vanderpriem Bill Noland, Deborah Ongoing since |Allegations involving production of City  |Commission

Edgerly

12/07

records

jurisdiction reserved.






2/26/08 08-02 |Sanjiv Handa \Various members of the |February 26,  |Allegations involving the Oakland Commission
Oakland City Council 2008 Sunshine Ordinance and Brown Act jurisdiction reserved.

2/20/07 07-03 |Sanjiv Handa Ignacio De La Fuente, [December 19, [Speaker cards not accepted because Commission
Larry Reid, Jane 2006 they were submitted after the 8 p.m. jurisdiction reserved.
Brunner and Jean Quan deadline for turning in cards.

3/18/03 03-02 |David Mix Oakland Museum Dept. (3/11/03 Allegation of Sunshine Ordinance and Commission

Public Records Act violation.

jurisdiction reserved.
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Commission Membership: Andrew Wiener (Chair), Mario Andrews, (Vice-Chair)

Barbara Green-Ajufo, Jonathan Stanley, Alaric Degrafinried,
Alex Paul, Ai Mori

Staff Members: Commission Staff:

Daniel Purnell, Executive Director

Tamika Thomas, Executive Assistant
City Attorney Representative:

Alix Rosenthal, Deputy City Attorney

MEETING AGENDA

Roll Call And Determination Of Quorum
The meeting was called to order at 6:30 p.m.

Members present: Wiener, Andrews, Green-Ajufo, Stanley, Degrafinried,
Paul

Members excused: Mori

Approval Of The Draft Minutes Of The Special Meeting Of September 24, 2009,
And The Regular Meeting Of October 5, 2009

The Commission moved, seconded and adopted a motion to approve the draft
minutes of the special meeting of September 24, 2009, and the regular meeting
of October 5, 2009. (Ayes: Wiener, Andrews, Stanley, Degrafinried, Paul,
Abstain: Green-Ajufo)

Executive Director And Commission Announcements

The Executive Director reported that the Commission's Sunshine Committee had
completed its drafting and review of a series of proposed amendments to the
Sunshine Ordinance. The Committee directed staff to forward the proposed
amendments to the full Commission for review.

A total of eleven people applied for an open seat on the Commission. The Ad
Hoc Nominating Committee will review the applications and interview candidates.
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Legal Counsel Alix Rosenthal reported that an application to administer Instant
Runoff Voting (IRV) in the November, 2010, election is currently before the
California Secretary of State awaiting approval. The City Council will need to
receive a decision by the end of the year in order to call an election in June 2010

if IRV is not approved.

Commissioner Ai Mori recently announced the birth of her daughter, Ellie.

D. Open Forum

There was one speaker: John Klein

E. A Staff Report And Action To Be Taken Regarding Proposed Amendments To
O.M.C. Chapter 2.24 (Powers And Duties Of The Public Ethics Commission)

The Commission moved and seconded a motion to adopt Option 2 (relating to
the treatment of gifts not subject to the annual gift limit) on page 2 of 22 of the
staff report. (Ayes: Stanley, Andrews, Paul; Noes: Degrafinried, Green-Ajufo;

Abstain: Wiener).

The Commission moved and seconded a motion to adopt Option 2 (relating to
the treatment of gifts not subject to the annual gift limit) on page 2 of 22 of the
staff report. (Ayes: Stanley, Andrews, Paul, Wiener; Noes: Degrafinried, Green-

Ajufo).

The Commission directed staff to work with representatives of the MGO
Democratic Club to assist them in the preparation of a proposal relating to the
receipt of gifts and income from specified sources for consideration at the

December, 2009, meeting.

There were three speakers: John Klein, Judy Cox, Ralph Kanz

F. A Staff Report And Action To Be Taken Regarding Proposed Amendments To
The Lobbyist Registration Ordinance (O.M.C. Chapter 3.20) And The Oakland

Sunshine Ordinance (O.M.C. Chapter 2.20)

The Commission directed staff to prepare draft amendments effecting the
proposals submitted by Commissioner Wiener with the following modifications: 1)
as to the proposal for regulating non-compensated representatives of an
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organization, the Commission requested an opinion from the City Attorney
whether requiring such representatives would violate First Amendment
protections and for staff to determine an appropriate amount of "minimum
contacts" before a registration requirement would apply; 2) the Commission
directed staff to develop an appropriate location in the Municipal Code for the
current restrictions on "contractors" and "persons doing business with the City";
and 3) analyze and propose a set of registration fees for lobbyists and/or their
clients, taking into account the cost of administering the lobbyist registration
program.

There were three speakers: John Klein; Helen Hutchison; Ralph Kanz

G. A Staff Report And Action To Be Taken Regarding Proposed Amendments To
The Oakland Campaign Reform Act And The Oakland Elections Code
Necessitated By Instant Runoff Voting
The Commission moved, seconded and adopted a motion to approve the City
Attorney's proposed amendments to the Elections Code and Oakland Campaign
Reform Act necessitated by Instant Runoff Voting. (Ayes: All)
There were two speakers: Helen Hutchison, Sanjiv Handa

The meeting adjourned at 9:37 p.m.






Approved as to Form and Legality

City Attorney
City of Oakland
Public Ethics Commission
April 6, 2009
In the Matter of )
) Complaint No. 08-13
)

David Mix filed Complaint No. 08-13 on November 6, 2008.
l. SUMMARY OF COMPLAINT

Mr. Mix filed Complaint No. 08-13 alleging that the City of Oakland violated the
Oakland Sunshine Ordinance and Public Records Act by failing to provide him with
copies of records pertaining to the Oakland Wildfire Assessment District. Attachment 1.

Il. BACKGROUND

The City of Oakland formed the Wildfire Prevention Assessment District
("WPAD") in January, 2004, to finance costs related to fire suppression and prevention
in the Oakland Hills. The legislation forming the WPAD created a Citizen Advisory
Committee that is responsible for preparing a budget for City Council approval and
recommending program priorities. The Citizen Advisory Committee is staffed by
members of the Fire Prevention Bureau within the Oakland Fire Department.

[I. FACTUAL SUMMARY

On September 2, 2008, Mr. Mix sent an email to Leroy Griffin of the Oakland Fire
Department requesting three sets of records:

1) All invoices submitted by Francisco and Associates, the City's retained
consultant for the WPAD, for the assessments upon public properties within the WPAD
and/or for those assessment not collected by or through the County of Alameda. The
request specified all records in this category for the period 2004 to the present.

2) All invoices or billing statements "returned by the party billed." The
request specified all records in this category for the period 2004 to the present.

3) Copies of all agreements or activity records in which the City has
performed work on parcels owned or controlled by other public agencies within the
WPAD, as further specified in the request. (Attachment 2.)

Mr. Mix contends that he did not receive any records or response from the City at
the time he filed this complaint. After the complaint was filed, Commission staff





contacted Mr. Griffin to determine the status of the request. Shortly afterwards, Mr.
Griffin made arrangements with the City's Finance And Management Agency to begin
assembling and copying the requested records. In a memorandum dated January 29,
2009, Mr. Griffin states that the records Mr. Mix requested were not in the custody of the
City's Fire Prevention Bureau. The records were located in the City's Finance And
Management Agency and stored within the City's "Oracle" computer system. Mr. Griffin
states that when he identified where the records were stored and the people who could
respond, he made arrangements with Mr. Mix for their production. Mr. Griffin states that
any delay was unintentional. Attachment 3.

IV.  ANALYSIS

The Oakland Sunshine Ordinance provides that the release of public records by
any local body, agency or department of the City shall be governed by the California
Public Records Act unless the ordinance provides otherwise. [O.M.C. §2.20.190] The
Public Records Act provides that members of the public shall have the right to inspect
and obtain copies of public records. [Government Code Section 5263] A public record
includes any writing "containing information relating to the conduct of the public's
business prepared, owned, used or retained by any state or local agency regardless of
physical form or characteristics." [Government Code Section 6252(d)] E-mails are
expressly defined as a "writing" under the Public Records Act. [Government Code
Section 6252(g)] Upon any request for public records, a local agency shall make the
records available "promptly,” subject to a number of legal exemptions that justify
withholding the records from public disclosure. [Government Code Section 6257]

Mr. Mix acknowledges that he ultimately obtained the records he was seeking.
He objects however, to the length of time it took to provide the records and the fact that
it required him to file a complaint to generate any attention to his request. In
conversations with Mr. Griffin, Commission staff emphasized the need to respond to
public records requests promptly even if the material is located in other departments of
the City. Commission staff also advised that the Office of the City Attorney has an
"Open Government Coordinator” who can provide assistance in responding to future
records requests.

V. STAFF RECOMMENDATION

Based on the representation that Mr. Mix has received the requested records and
that the City's Fire Prevention Bureau has been instructed regarding future requests,
Commission staff recommends that Complaint No. 08-13 be dismissed.*

Respectfully submitted,

Daniel D. Purnell
Executive Director

! Commission staff also recently provided the Wildfire Assessment District's Citizen Advisory Committee
training in open government laws and meeting procedures.






Public Ethics Commission, Executive Director.
Daniel Purnell

Dan:

As short of $$$Cash as the City claims to be, | am completely bewildered as to
why they are not on top of this matter with both feet - demanding the money it is
owed.

In response to your email (Oct. 14, 09) concerning my public records request for
payment records, the entire matter has become untenable. What the City has
provided is indecipherable. | am not interested in spread sheets that | cannot
read, are inaccurate, incomplete and do not address the payments in question.
Both you and Michele Abney reviewed the material provided by the City and as |
recall both of you did not understand it either. Additionally, what in the world are
the "crystal" reports - that is a new one to me. Further, regarding the internal
budget transfers you elude to, the account numbers don't jive with the respective
accounts and there is no accounting of the funds. Understandably, | am highly
suspect of "claimed" internal fund transfers.

To be clear, all | requested was "PROOF OF PAYMENT" of the Fire District
Assessments levied on all public properties (including the City of Oakland) by the
City. All 1 am requesting is the exact same "proof of payment" which the City
requires from Oakland property owners applying for low income exemptions on
the LLAD, Measure Y and Measure O, Library Tax, and as specified on the
application form, under:

No. 3. Submit proof of payment of the assessment with the LLAD
refund application.
Proof of payment can be any of the following:

a. A copy of your cancelled check (front and back) paid to the
Alameda County Tax Collector's Office

b. A paid receipt issued by the Alameda County Tax Collector's
Office.

To be sure, a copy of the public property tax bill, stamped "paid" and properly
signed, would suffice --- as simple as that.

It has become painfully obvious that the City of Oakland is either involved in a
criminal conspiracy to avoid collection of the public property assessments as a
quid pro quo to those properties in question or, the City's accounting system is
sorely inadequate, abysmal and borders on non existent. If it is "payments for
votes", the matter should be immediately turned over to the District Attorney's
Office and someone should go to jail. If it be the latter, "an inexcusable lack of





public record keeping", heads should roll - the whole lot of them should be fired.

The creation of, keeping and maintenance of public records (especially financial

records) is an absolute and very basic requirement of a City government - there
can be no excuse. Considering the money we pay these people, we should have
the best in the State.

If the records are lost or were destroyed - recreate them. If they don't exist -
create them - the Law requires it. If the City of Oakland is unable to provide
access to, or copies of, records of which the Law clearly requires it to create and
maintain - its Charter should be suspended and the City taken into receivership
by the State.

David E. Mix






Approved as to Form and Legality

City Attorney
City of Oakland
Public Ethics Commission
December 7, 2009
In the Matter of )

) Complaint No. 08-13
) SUPPLEMENTAL

David Mix filed Complaint No. 08-13 on November 6, 2008. The Commission
considered an initial staff report at its meeting of April 6, 2009.

l. SUMMARY OF COMPLAINT

Mr. Mix filed Complaint No. 08-13 alleging that the Oakland Fire
Prevention Bureau violated the Oakland Sunshine Ordinance and Public Records
Act by failing to provide him with copies of records pertaining to the Oakland
Wildfire Assessment District. A copy of the complaint and initial staff report is
attached. Attachment 1.

Il. PROCEDURAL HISTORY

At its meeting of April 6, 2009, Mr. Mix told the Commission that there
were additional records which he did not receive from the Fire Prevention Bureau
that were responsive to his request. The Commission directed staff to work with
Mr. Mix and Fire Bureau personnel to determine whether there were any
additional records.

Commission staff met with Mr. Mix and Michelle Abney, the City Attorney's
records coordinator, in July, 2009, to review this and other records requests Mr.
Mix had made. Atthe meeting, Mr. Mix reiterated his request for records that
could demonstrate whether an assessed parcel actually made the required
payment. Mr. Mix had previously been provided with a listing of the parcels
included in the Wildfire Assessment District and copies of assessment notices.

Commission staff contacted Pat Sierra of the Fire Prevention Bureau
whose name appears as the "contact person” on the assessment notices. Ms.
Sierra told Commission staff that she had subsequently met with Mr. Mix and
explained to him 1) how the assessment notices were mailed to the parcel
owners, 2) the process by which payment checks are received and logged into a
speadsheet to indicate whether payment was received, 3) how the checks are
then transferred to the City's Finance Department which logs the payments into
the City's "Oracle" financial system and posts the revenue to the appropriate City





accounts. According to Ms. Sierra, neither the Fire Prevention Bureau nor the
Finance Department makes copies of the actual checks submitted for payment.
Ms. Sierra said that she explained to Mr. Mix how the City's own payments to the
Fire Assessment District were accomplished by means of an "internal budget
transfer” by which internal City accounts are debited and credited without an
actual exchange of money. Ms. Sierra said that she provided to Mr. Mix copies
of her spread sheets, the Oracle records and copies of the documents
authorizing the internal budget transfers.

In a recent email to this and other City offices, Mr. Mix criticized the City's
record keeping practices, in particular the City's failure to make and maintain
copies of the checks submitted for payment of wildfire district assessments.
Attachment 2. The Fire Prevention Bureau maintains that it is able to keep track
of payments other than by retaining a copy of the check itself, and that these
records have been provided to Mr. Mix. Additionally, the Fire Prevention Bureau
is completing a required audit of the assessment district finances. A copy of that
audit and the material audited will be provided to Mr. Mix, according to Donna
Hom, chief financial officer for the Oakland Fire Department. Ms. Hom told
Commission staff that there are no further documents responsive to Mr. Mix's
request.

Ms. Sierra told Commission staff that the next round of annual
assessments will include any delinquent assessments from prior years. Ms.
Sierra told Commission staff that the Fire Prevention Bureau is not distinguishing
between publicly and privately held parcels in the assessment notices. Any
failure to pay, she said, will result in the assessment being referred to the City's
collections unit.

[I. STAFF RECOMMENDATION

Commission staff originally recommended dismissal of Complaint No. 08-
13 based on Mr. Mix's representation that he had received from the Fire
Prevention Bureau the records he requested. Upon further examination, Mr. Mix
concluded there were additional records responsive to his request. Additional
records were provided to Mr. Mix by Ms. Sierra, the City employee responsible
for administering the wildfire assessment program. According to Ms. Hom, Mr.
Mix will have received all the records pertaining to payments of wildfire
assessments. Based on this representation, Commission staff recommends that
Complaint No. 08-13 be dismissed.

Respectfully submitted,

Daniel D. Purnell
Executive Director
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City Attorney
City of Oakland
Public Ethics Commission
September 3, 2009
In the Matter of )
) Complaint No. 09-06
)

David Mix filed Complaint No. 09-06 on July 13, 2009.
l. SUMMARY OF COMPLAINT

Mr. Mix filed Complaint No. 09-06 alleging that City Council aide Susan Piper 1)
is engaged in a "conflict of interest” involving her outside business duties, and 2) used
City resources to conduct her business and promote passage of Oakland ballot
measures C, D, F and H in the recent July, 2009, municipal election. Attachment 1.

Il. BACKGROUND

Oakland ballot measures C, D, F and H appeared on a special mail ballot
election on July 21, 2009. The City Council took action to place the measures before
Oakland voters in March, 2009. All four measures were designed to raise revenue or
reduce expenditures to address Oakland's budget deficit. All four measures passed.
Councilmember Jean Quan initially requested their scheduling before the Finance and
Management Committee which she chairs. Ms. Piper works for Councilmember Quan.

[I. FACTUAL SUMMARY AND ANALYSIS

Ms. Piper told commission staff that she is the sole owner of "Susan Piper Public
Relations.” She said she conducts the business part-time out of her home. Her current
business license with the City confirms these statements. Ms. Piper told Commission
staff that she works approximately "three-quarter time" (generally Fridays off) for
Councilmember Quan. She says that the hours she works for Ms. Quan are "flexible"
due to the nature of her job.

A. "Conflict Of Interest" Between Public And Private Duties

Mr. Mix alleges that the campaign committee, "The Oakland Fund for
Measures C, D, F, and H", paid Ms. Piper $3,027.61 for consulting work during the July
21, 2009, election. He bases this assertion on a campaign filing made by the committee
on July 7, 2009. Attachment 2. This "payment" and business relationship with the





committee, he asserts, constitutes a "conflict of interest" between Ms. Piper's public
duties and her personal business.

As a factual matter, Ms. Piper told Commission staff that the payment in
guestion had nothing to do with Measures C, D, F and H. The amount in question was
for consulting services she performed for the committee when it was organized in
opposition to Oakland ballot measure OO during the November, 2008, election.! A
previously filed campaign report confirms this. Attachment 3. She told Commission
staff that she had not been paid for this work until August, 2009. She said she
performed no compensated, professional work with respect to Measures C, D, F and H
in the last election.

As a legal matter, a financial "conflict of interest" exists when a local
official or designated employee makes, participates in making, or attempts to influence
a governmental decision if that decision is likely to have a material financial effect on the
official's or employee's personal financial interests. There is nothing to suggest that Ms.
Piper participated in a governmental decision involving Measures C, D, F and H that
was likely to have a foreseeable, material financial effect on her financial interests. As
stated above, Ms. Piper did not receive any compensation from the committee with
respect to Measures C, D, F and H. Even if she did, there is nothing in the law or facts
that could reasonably lead to a conclusion that any participation in the decision to place
Measures C, D, F and H on the ballot (which is not alleged or established) would result
in a foreseeable, material effect on any financial interest.?

B. Use Of City Resources To Promote Measures C, D, Fand H

Penal Code Section 424(a) makes it unlawful for any city officer to
appropriate public funds or resources, without authority of law, to his or her own use or
to the use of another. Government Code 88314 makes it unlawful for local officers and
employees to use public resources for a campaign activity, or personal or other

! Measure OO proposed an increase in the existing mandatory funding for children and youth-
oriented services within the city budget. Measure OO passed by a 53 to 47 percent vote. The
adoption of Measure D in the July 21, 2009, election effectively reduced the amount of that
increase.

2 What Mr. Mix may be trying to contend is that Ms. Piper's outside business is "incompatible”
with her duties as a City Council aide. City Charter Section 1201 provides in part that "No officer
or employee of the City may engage in any employment, activity or enterprise which has been
determined to be inconsistent, incompatible or in conflict with his duties or with the duties,
functions and responsibilities of the department or other agency in which he is employed." City
Charter Section 1201 authorizes the City Administrator to determine which specific activities will
be considered "inconsistent, incompatible or in conflict with" an employee's duties or
responsibilities. Administrative Instruction No. 595 identifies the activities the City Administrator
considers to be incompatible with a City employee's public duties. Attachment 4. While some of
the proscriptions are vaguely worded, none specifically prohibits City employees from engaging in
outside campaign consulting activities for hire. In any event, the Commission is not authorized to
make determinations under City Charter Section 1201 or its implementing Administrative
Instruction No. 595.





purposes which are not authorized by law. Government Code 88314 does not apply to
the "incidental or minimal" use of public resources, such as the "occasional telephone
call" or the referral of "unsolicited political mail, telephone calls and visitors to private
political entities."

Mr. Mix alleges without any factual basis that "since [Ms. Piper's] public
relations business has no established office or facilities, or designated working hours,
she is using the Council office and the City facilities to conduct her business and
promote these measures.”" Ms. Piper strongly contests this allegation. As stated above,
she performed no professional work on behalf of Measures C, D, F and H. She said
she conducts her business from her home, on her own time, using a separate and
personal cell phone, computer and supplies. Commission staff contacted Richard
Cowan, chief of staff for Ms. Quan, who stated his office maintains strict policies
regarding use of City time and resources for outside activities. He said that employees
are not permitted to use office telephones for personal business and that personal
business calls be taken outside City Hall. He said that he instructs persons calling on
political or campaign-related issues to avoid using City telephone numbers and email
addresses and instructs employees to refer them instead to the appropriate outside
committees, persons or organizations.

In the absence of any information demonstrating more than an "incidental
or minimal use" of City resources, Commission staff concludes there is no factual basis
for Mr. Mix's allegation that Ms. Piper improperly used City resources in support of
Measures C, D, Fand H.?

V. STAFF RECOMMENDATION

Commission staff recommends that the Commission dismiss complaint No. 09-06
on grounds that there are no facts to support a conclusion that Ms. Piper violated
financial conflict of interest laws or misappropriated City resources in support of ballot
measures C, D, F and H.

Respectfully submitted,

Daniel D. Purnell
Executive Director

*ok

City Attorney approval as to form and legality relates specifically to the legal issues raised in
the staff report. The City Attorney's approval is not an endorsement of any policy issues
expressed or of the conclusions reached by staff on the merits of the underlying complaint.

8 Complaint No. 09-06 highlights an occasional issue with respect to complaints that allege,
without any factual basis, violations of law. The extent to which a respondent, or Commission
staff, should be required to develop exculpatory or incriminating information, respectively, in
response to unsupported allegations should be addressed in the next review of the Commission's
General Complaint Procedures.
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City Attorney
City of Oakland
Public Ethics Commission
September 3, 2009
In the Matter of )
) Complaint No. 09-07
)

David Mix filed Complaint No. 09-07 on July 13, 2009.
l. SUMMARY OF COMPLAINT

Mr. Mix filed Complaint No. 09-07 alleging that 1) City Councilmember Rebecca
Kaplan failed to file timely campaign disclosure statements in her capacity as treasurer
of a ballot measure committee; 2) she is engaged in a "conflict of interest" between her
duties as a City Councilmember and her duties as a committee treasurer; and 3) she
misused public funds to promote recent Oakland ballot measures C, D, F and H.
Attachment 1.

Il. BACKGROUND

Oakland ballot measures C, D, F and H appeared on a special mail ballot
election on July 21, 2009. The City Council took action to place the measures before
Oakland voters in March, 2009. All four measures were designed to raise revenue or
reduce expenditures to address Oakland's budget deficit. All four measures passed.

[I. FACTUAL SUMMARY AND ANALYSIS

On May 14, 2009, Ms. Kaplan executed and submitted a Statement Of
Organization (FPPC Form 410) with the Office of the City Clerk. Attachment 2. The
Statement of Organization identifies "Yes 4 Oakland: A coalition in support of Measures
C, D, F & H organized by R. Kaplan" as a primarily formed ballot measure committee.
Ms. Kaplan designated herself as committee treasurer and "controlling officeholder."
Kenneth Linney was designated as assistant treasurer. Mr. Linney serves as president
of The Next Generation, a "full service campaign consulting, management and issue
advocacy firm," according to the firm's website.

Between approximately May 7, 2009, and July 4, 2009 (the last date for which
campaign reports are available), the "Yes 4 Oakland" committee reportedly raised
$17,275.00 in contributions and loans. It reportedly incurred $20,284.73 in expenses.
Of the $20,284.73 in expenses, approximately $19,850.00 (about 98 percent) was spent
on advertising, campaign literature, and campaign consulting fees.





A. Late Filing Of Campaign Reports

Mr. Mix contends that the "Yes 4 Oakland" committee failed to file timely
pre-election reports. For the City's July 21, 2009, special election, the FPPC
established the following campaign reporting periods and filing deadlines:

Period Covered

Filing Deadline

Type Of Statement

1/1/09 to 6/6/09 6/11/09 Pre-Election
6/7/09 to 7/4/09 7/9/09 Pre-Election
7/5/09 to 12/31/09 2/1/10 Semi-Annual

The "Yes 4 Oakland" committee filed both its pre-election campaign
statements on July 14, 2009. Attachment 3. Ms. Kaplan told Commission staff in an
email and in conversation that they looked up the incorrect filing deadlines on the FPPC
website, not realizing that special dates had been set for the July 21 special election.
Attachment 4. Mr. Linney said that upon receiving a call from Mr. Mix inquiring why the
statements had not been filed he promptly completed and filed the delinquent
statements. Both Mr. Linney and Ms. Kaplan stated that their actions were
unintentional.

Under the California Political Reform Act, candidates and committees are
potentially liable in the amount of $10 per day for late pre-election statements. The
local filing officer (in this case, the Office of the City Clerk) has discretion whether to
impose this amount and may waive liability in certain cases where the late filing "was
not willful and that enforcement of the liability will not further the purposes of the
[Political Reform] Act.” [Government Code Section 91013]. The Commission does not
have authority to impose fines or penalties for late campaign filings.

B. "Conflict Of Interest"

Mr. Mix contends that Ms. Kaplan engaged in a "blatant conflict of interest"
by serving as campaign treasurer and controlling officeholder for the "Yes 4 Oakland"
committee while serving as a local elected official. There are no facts to suggest that
Ms. Kaplan made, participated in making, or attempted to influence a governmental
decision relating to Measures C, D, F and H that was likely to have a material effect on
her personal financial interests. What Mr. Mix appears to be arguing is that by serving
as a campaign treasurer for a ballot measure committee, Ms. Kaplan participated in an
activity that was incompatible with her duties as a public official. This argument is more
rhetorical than legal: There is no state or local law prohibiting an elected officeholder
from serving as a campaign treasurer or a controlling officeholder of a ballot measure
committee. To the contrary, the Political Reform Act tacitly recognizes this possibility by
requiring officeholders who have significant influence over the actions or decisions of a
ballot measure committee to include their name(s) in the title of the committee (which
Ms. Kaplan did in this instance).





C. Improper Use Of Public Resources

Mr. Mix alleges that Ms. Kaplan misused public funds for campaign
purposes and "illegally utilize[d] the Council office and City facilities in the promotion of
the four measures."

Penal Code Section 424(a) makes it unlawful for any city officer to
appropriate public funds or resources, without authority of law, to his or her own use or
to the use of another. Government Code 88314 makes it unlawful for local officers and
employees to use public resources for campaign activities or other purposes which are
not authorized by law. Both Penal Code 8424 and Government Code 88314 do not
apply to the "incidental or minimal" use of public resources.

Mr. Mix told Commission staff he has no specific information that Ms.
Kaplan used public funds or used her City Council office or City facilities to promote
Measures C, D, F and H. Ms. Kaplan specifically denies that she used any public
money, time or resources to promote the measures. She told Commission staff that she
retained The Next Generation to serve as an outside campaign resource because it was
unconnected with any City facility or service. All services provided by The Next
Generation were paid from the "Yes 4 Oakland" campaign account. None of her City
staff was involved in the campaign during work hours. In the absence of any
information to the contrary, Commission staff concludes there is no factual basis for Mr.
Mix's allegation that Ms. Kaplan improperly used public resources to promote Measures
C,D,Fand H."

V. STAFF RECOMMENDATION

Commission staff recommends that the Commission dismiss Complaint No. 09-
07 with respect to allegations pertaining to "conflict of interest” and "misuse of public
resources” on grounds that there are no material facts on which to conclude a violation
of law occurred. Commission staff recommends that the Commission refer to the Office
of the City Clerk issues pertaining to the late filing of pre-election campaign statements
for further review pursuant to the City Clerk's authority under the Political Reform Act.

Respectfully submitted,

Daniel D. Purnell
Executive Director

! Complaint No. 09-07 highlights an occasional issue with respect to complaints that allege,
without any factual basis, violations of law. The extent to which a respondent, or Commission
staff, should be required to develop exculpatory or incriminating information, respectively, in
response to unsupported allegations should be addressed in the next review of the Commission's
General Complaint Procedures.





* City Attorney approval as to form and legality relates specifically to the legal issues raised in
the staff report. The City Attorney's approval is not an endorsement of any policy issues
expressed or of the conclusions reached by staff on the merits of the underlying complaint.






























































































































































































































Approved as to Form and Legality™

City Attorney

City of Oakland

Public Ethics Commission

December 7, 2009

In the Matter of ) Complaint No. 09-08

) Complaint No. 09-09
) Complaint No. 09-10
) Complaint No. 09-11

CONSOLIDATED

David Mix filed Complaint Nos. 09-08, 09-09, 09-10 and 09-11 on July 13, 2009.
l. SUMMARY OF COMPLAINT

Mr. Mix filed Complaint No. 09-08 alleging that the Oakland Convention and
Visitors Bureau ("Convention Bureau") impermissibly made a contribution of public
funds to a campaign committee in support of "Measure C" during the July, 2009, special
election. Attachment 1.

Mr. Mix filed Complaint No. 09-09 alleging that the Oakland Museum of California
("Museum Foundation™) impermissibly made a contribution of public funds to a
campaign committee in support of "Measure C" during the July, 2009, special election.
Attachment 2.

Mr. Mix filed Complaint No. 09-10 alleging that the Chabot Space and Science
Center ("Chabot Center") impermissibly made two contributions of public funds to a
campaign committee in support of "Measure C" during the July, 2009, special election.
Attachment 3.

Mr. Mix filed Complaint No. 09-11 alleging that the East Bay Zoological Society
("Zoological Society") impermissibly made a contribution of public funds to a campaign
committee in support of "Measure C" during the July, 2009, special election.
Attachment 4.

Il. BACKGROUND

During a special mail-ballot election held in July, 2009, Oakland voters adopted
Measure C, a ballot proposal to add a 3 percent surcharge to the City's Transient
Occupancy Tax ("Hotel Tax"). Measure C expressly allocated the proceeds of the
increased revenues as follows:





50 percent to the Convention Bureau

12.5 percent to the Oakland Museum

12.5 percent to the Chabot Space And Science Center

12.5 percent to the Zoological Society

12.5 percent to "cultural arts programs and festivals” that the City
would distribute or fund directly

Oakland voters approved Measure C by approximately 77 percent of the ballots cast.

On April 21, 2009, the Office of the City Clerk received a "Statement Of
Organization” (Form 410) from a group identified as "Economic Stimulus For Oakland, A
Coalition of the Hospitality Industry, Cultural Institutions, Labor and Business" ("ESO
Committee”). Attachment 5. The ESO Committee registered itself as a "primarily formed
recipient committee”, meaning that it was organized to receive contributions and to make
expenditures in support of the measure ultimately designated as Measure C. On June 11,
2009, the ESO Committee filed a "Major Donor And Independent Expenditure Committee
Campaign Statement" (aka "Form 461") covering the period between January 1, 2009, and
June 6, 2009. Attachment 6. On July 9, 2009, the ESO Committee filed a second Form
461 covering the period between June 7, 2009, through July 4, 2009. Attachment 7.

The two campaign statements demonstrate the following reported contributions in
support of Measure C:

CONTRIBUTOR DATE AMOUNT
Convention Bureau 5/1/09 $60,000
Museum Foundation 5/12/09 $30,000
Chabot Foundation 5/18/09 $15,000
Chabot Foundation 7/1/09 $13,000
Zoological Society 5/12/09 $30,000
TOTAL $148,000

The four entities listed in the above chart are private, non-profit corporations formed
to support a public facility or perform a public function within the City. Mr. Mix alleges that
the four non-profits used "public funds" to make the above-listed contributions. He argues
that the four entities constitute de facto "public agencies" by virtue of their creation by,
and/or close association with, the City of Oakland; and that any monies received by the four
entities are necessarily "public funds" because the funds are ultimately derived from the
entities' use of public property and assets. Mr. Mix also argues that pursuant to the terms
of their respective operating agreements with the City, the entities are prohibited from using
their revenues for campaign purposes.

1. ANALYSIS

A. Applicable Law And Commission Jurisdiction





There are several state laws implicated in Mr. Mix's complaints. Penal Code
Section 424(a) makes it unlawful for any “city officer" to appropriate public money or
resources, without authority of law, to his or her own use or to the use of another.
Government Code 88314 makes it unlawful for local officers and employees to use public
resources for campaign activities or other purposes which are not authorized by law.
Government Code Section 54954 prohibits an officer, employee or consultant of a "local
agency" from spending local agency funds to support or oppose the approval or rejection of
a ballot measure. For purposes of Government Code Section 54964, a "local agency"
means a county, city, town, school district, municipal corporation, district, political
subdivision, or any board, commission or agency thereof. Both Penal Code 8424 and
Government Code 88314 provide an exemption from its provisions for the “incidental or
minimal” use of public resources.

The Commission does not have the authority to determine violations of
state law. Pursuant to its General Complaint Procedures, however, the Executive
Director may recommend that a complaint be referred to "another governmental or law
enforcement agency better suited to address the issues.” [GCP Section 111(B)(1)(e)]

B. Use Of "Public" Funds

Mr. Mix argues that the revenues the four corporations receive as a result of
their operations constitute "public moneys", "public resources" or "public funds" for
purposes of the above-cited statutes. Mr. Mix provides no legal authority for the above
contention. Commission staff could find no case in which the above-cited provisions were
applied to non-profit corporations. Also, as a general rule, non-profit "public benefit"
corporations are legally entitled to receive, possess, encumber or transfer money and
property consistent with their expressed public purposes and pursuant to powers granted to
them under state law. Such corporations are not prohibited from using their financial
resources to influence legislative or ballot measures, so long as this influence is not a
"substantial part" of their activities. Violation of the "substantial part" requirement may
ultimately affect a corporation's tax-exempt status.

The following describes in greater detail each corporation's relationship with
the City and its respective response to Mr. Mix's allegations:

1. Convention Bureau

The Convention Bureau was formed primarily to market Oakland as a
travel destination and to promote local business. Under two service contracts with the City,
the last one having a stated term between November 30, 2007, and June 30, 2009, the City
agreed to pay the Convention Bureau an amount not to exceed $650,000 annually, plus an
incentive bonus, in exchange for marketing services. The incentive bonus was based on
the amount that the City's Hotel Tax exceeded specified targets. The contract was
terminated at the City's option on December 31, 2008. The contract contained the following
relevant provision:





"Political Prohibition. Subject to applicable State and Federal laws,
moneys paid pursuant to this Agreement shall not be used for political
purposes, sponsoring or conducting candidate's meetings, engaging in
voter registration activity, nor for publicity or propaganda purposes
designed to support or defeat legislation pending before federal, state
or local government."

According to the Convention Bureau's representative, R.
Zachary Wasserman (who also serves as treasurer of the ESO Committee), the
Convention Bureau raised $793,127 in "private dollar support” since 1999. He said this
money was set aside in a separate, unrestricted fund from which the $60,000 contribution
was drawn. Thus he maintains that no "City funds" paid pursuant to the operating
agreement were used to make the contribution to the ESO Committee. Attachment 8.

2. Zoological Society

The Zoological Society operates as a non-profit public benefit
corporation whose stated purpose is to "acquire. . .maintain, operate and control zoological
gardens" for the benefit of the public. Under an existing operating agreement with the City,
the City maintains title to the zoo property and the animals in it. The Zoological Society is
authorized to collect and use "all revenues collected at the zoo and park" and to "raise
funds in any other lawful manner." The existing operating agreement provides a relevant
provision similar to the one contained in the Convention Bureau agreement:

"POLITICAL PROHIBITION. Subject to applicable law, funds received
pursuant to this agreement shall not be used for political purposes,
sponsoring or conducting candidate's meetings, engaging in voter
registration activity, or for publicity or propaganda designed to support
or defeat legislation and ballot measures pending before federal, state
or local government. The SOCIETY shall not use the property for
political purposes, including, but not limited to, political fundraising or
campaigning.”

The Zoological Society Executive Director Joel Parrott stated to
Commission staff in a letter dated July 28, 2009, that the Zoological Society's contribution
of $30,000 was part of a total budget of $11,400,000 and therefore "not a significant portion
of our overall budget" for federal tax status purposes. In addition, Mr. Parrott stated that
the Zoological Society raises more than $280,000 each year from private donations and
that these donations were the source of its contribution to the Measure C campaign.
Attachment 9.

Commission staff contacted the Controller for the Zoological
Society, Biruk Weldhana. He said the contributions were made from the Zoological
Society's operating account, into which is deposited revenue from private donations as
well as revenue generated from the Zoological Society's zoo and park operations. He
said however the funds within the operating account are internally segregated for





accounting and auditing purposes. He told Commission staff that there is a separate
"sub-account" for private donations to the Zoological Society and that this particular
sub-account was debited for the contribution to the Measure C campaign.

It is not clear to Commission staff how the "Political
Prohibition" language contained in the operating agreement applies to the Zoological
Society's contribution. On one hand, the "Political Prohibition" language applies to
"funds received pursuant to this agreement.” And the operating agreement expressly
authorizes the Zoological Society to "raise funds in any other lawful manner" including
presumably, private donations. Thus it could be argued that the "Political Prohibition"
language contractually restricts the Zoological Society from using even private
donations to oppose or support local ballot measures. On the other hand, the
introductory clause of the "Political Prohibition" language provides that the restriction is
“[s]ubject to applicable law. . ." It is unknown whether this clause was intended to
permit the Zoological Society to contribute to ballot measure campaigns subject to the
"applicable law" that permits a non-profit corporation to support or oppose ballot
measures so long as it does not constitute a "substantial part" of its activities. *

3. Museum Foundation

The Museum Foundation was established in 1989 as a non-
profit, public benefit corporation to raise funds and to support the Oakland Museum. The
Museum Foundation provides employees to help run the facility who work with City-paid
curatorial staff. The Museum Foundation is authorized to receive grants, donations and
other funds for the Museum's benefit. The City owns the land, buildings and artwork which
comprise the Oakland Museum. Under an existing operating agreement with the City, the
Museum Foundation retains the revenues received from facility rentals, the museum store,
admissions, membership and fundraising activities. Such funds are specified to be used
"for the benefit of the Museum."

The existing operating agreement between the City and the Museum
Foundation also contains "Political Prohibition” language identical to the one contained in
the Zoological Society's operating agreement (see above).

Museum Executive Director Lori Fogarty stated in a letter dated July
24, 2009, that the $30,000 contribution the Museum Foundation made to the ESO
Committee was the only campaign contribution made during the 2008-2009 fiscal year and
"well below the limits allowed by law for non-profits to contribute to ballot initiatives." She
stated that the contribution was approved by the Foundation's board of trustees and that
"no public funds were utilized in any way." Attachment 10. Ms. Fogarty told Commission
staff that the contribution was drawn on the Museum Foundation's operating account, into

! For purposes of disclosure, the spouse of the Commission's Executive Director provided market
research consulting services to the Zoological Society on a pro bono basis during 2008 through
approximately March, 2009. Also, the Executive Director attended an Oakland Zoo fundraiser in
June, 2009, on passes provided to his spouse by his spouse's employer, the Clorox Company.





which revenues from the Museum's store and ticket sales are deposited, as well as private
donations. She said the operating account does not utilize internal sub-accounts to
segregate private donations from other funds.

Based on the above information, Commission staff has the same
guestions as expressed in the preceding section regarding the possible contractual
restriction on the use of funds received pursuant to the operating agreement for political
purposes (i.e., revenue from the Museum store and ticket sales comingled with other funds
in the operating account from which the contribution was drawn).

4. Chabot Foundation

The Chabot Foundation was incorporated as a non-profit public
benefit corporation to provide services and funds to the Chabot Center, a public joint
powers agency formed by and among the City of Oakland, the Oakland Unified School
District and the East Bay Regional Park District. Under the joint powers agreement, the
Chabot Foundation is recognized as a separate legal entity that has no authority or
responsibility for operating the science center facility. The Chabot Center operates the
facility and sets and keeps the admission fees.

The City has no written agreement with the Chabot Foundation,
according to Jill Knowland, Finance Director and Chief Financial Officer of the Chabot
Center and Chabot Foundation. She said funds from Measure C or other public agencies
are directed to the Chabot Center. She said the two contributions made to the ESO
Committee came from a Chabot Foundation savings account established for "all donations
made to the Foundation." She stated in a sworn declaration that the source of the
donations were "individuals, corporations and foundations" and that "[n]o funds from any
public agency" are deposited into this savings account. Attachment 11.

In the absence of any contractual agreement with the City
potentially limiting the Chabot Foundation's contributions to a local ballot measure
campaign, and the sworn statement that no funds from public agencies comprise the
source of the account from which the two contributions were made, Commission staff
cannot determine any basis on which to conclude "public funds” were used to make the
Chabot Foundation's contributions.

C. Additional Issues

During the course of investigating these complaints, Commission staff noted
the following issues arising from the California Political Reform Act.

1. Use Of Prescribed Forms

The California Political Reform Act requires political committees to file
pre- and post-election reports of their financial activities on forms prescribed by the Fair
Political Practices Commission (FPPC). As a "primarily formed recipient committee", the





ESO Committee is required to report its contributions and expenditures on FPPC Form
460. Instead, the ESO Committee attempted to report its financial activities on FPPC Form
461, which is reserved for so-called "Major Donors" and "Independent Expenditure
Committees.” The essential difference between a recipient committee and a major
donor/independent expenditure committee is that a recipient committee receives
contributions from other persons and uses those contributions to make other contributions
and/or expenditures; major donors and independent expenditure committees use their own
money to make contributions or independent expenditures. Thus the failure by a recipient
committee to use Form 460 is not one of form over substance -- The use of Form 461 by
the ESO Committee possibly caused the mis-characterization of certain reported
expenditures.

After this matter was brought to the attention of the ESO Committee's
treasurer, the ESO Committee filed on November 9, 2009, a Form 460 which the ESO
Committee characterizes as an "amendment" and "replacement for previously filed Forms
461." Attachment 12. Itis still not clear to Commission staff that all expenditures have
been properly reported and/or characterized on this most recent filing.

2. Use Of Cashier's Check For Contribution Of $100 Or More

Government Code Section 84300(c) provides that "[n]o contribution of one
hundred dollars ($100) or more other than an in-kind contribution shall be made unless
in the form of a written instrument containing the name of the donor and the name of the
payee and drawn from the account of the donor . . ." The FPPC advises that
contributions of $100 or more "made by money order, cashier’s check, or traveler’s
cheque are prohibited and must be returned to the contributor, or, if made anonymously,
sent to the Secretary of State for deposit in the state’s general fund.”" [See FPPC
"Campaign Disclosure Manual 2"; Chapter 9; Page 2].

At Commission staff's request, Mr. Wasserman provided copies of the
contribution checks submitted to the ESO Committee from the four non-profit entities. The
two checks from the Chabot Foundation ($15,000 and $13,000, respectively) were
cashier's checks drawn from a savings account the Chabot Foundation maintains at Union
Bank in San Francisco. Attachment 13. According to Ms. Knowland's declaration, the
money used to make the contributions was held in a savings account for which there were
no checks issued. Because the Chabot Foundation did not want to comingle funds with the
Chabot Center, she said she directed that the money to be issued in the form of a cashier's
check directly from the savings account to the ESO Committee, rather than transferred to
and issued from the Chabot Center's checking account.

It does not appear from any of the ESO Committee's campaign filings that the
cashier's checks were ever returned to the donor. It appears instead that all or a sizeable
portion of the Chabot Foundation's contributions was expended by the ESO Committee.
(The ESO Committee reports that it spent $145,055 of the total $150,000 it received.)





V. STAFF RECOMMENDATION

Commission staff recommends that Complaint Nos. 09-08, 09-09, 09-10 and 09-11
be dismissed on grounds that the Commission has no jurisdiction or authority to determine
alleged violations of state law or alleged breach of a City contract.

Pursuant to General Complaint Procedure Section GCP Section 111(B)(1)(e),
Commission staff recommends that the Commission:

1) refer to the Office of the City Attorney the issue of whether the Zoological Society
and/or the Museum Foundation violated any material term of their respective operating
agreements with the City in connection with their campaign contributions to the ESO
Committee;

2) refer to the FPPC the issue of whether the ESO Committee or any person violated
provisions of the California Political Reform Act and/or the regulations thereto in connection
with the use of Form 461 by a primarily formed recipient committee;

3) refer to the FPPC the issues of whether the Chabot Foundation or any other
person violated provisions of the California Political Reform Act and/or the regulations
thereto by making two contributions in excess of $100 on a cashier's check; and

4) refer to the FPPC the issues of whether the ESO Committee or any other person
violated provisions of the California Political Reform Act and/or the regulations thereto by
receiving, expending and/or failing to return the two Chabot Foundation contributions.

Respectfully submitted,

Daniel D. Purnell
Executive Director

ok

City Attorney approval as to form and legality relates specifically to the legal issues raised in
the staff report. The City Attorney's approval is not an endorsement of any policy issues
expressed or of the conclusions reached by staff on the merits of the underlying complaint.
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One Frank Ogawa Plaza, 4" Floor, Oakland, CA 94612 (510) 238-3593 Fax: (510) 238-3315
TO: Public Ethics Commission
FROM: Daniel Purnell
DATE: December 7, 2009

At its meeting of October 5, 2009, the Commission continued its discussion and review of a
series of proposed amendments to its "enabling ordinance”, O.M.C. Chapter 2.24. The only
remaining issue pertains to proposed Section 2.24.050: Commissioner "Qualifications and
Restrictions". The Commission has currently accepted the following language:

| 2.24.050 QUALIFICATIONS AND RESTRICTIONS

A. Each member of the Commission shall be an individual whose domicile is
located within the City of Oakland.

Commission shall

| 1) be employed by an Oakland Agency;

| 2) act as a local governmental lobbyist;

| 3) seek election to any Oakland public office;
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registered to vote in Oakland
elections.
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6) accept a qgift of any value from an Oakland elected or appointed official of
any Oakland Agency, from a candidate for election to any Oakland office, from a
designated employee of any Oakland Agency, or from a local governmental lobbyist. As
used in this subsection, "qift" shall have the same meaning, and be subject to the same
exceptions, as provided in the California Political Reform Act and the requlations adopted
thereto, as amended. For purposes of illustration, exceptions to the definition of "qgift"
include, but are not limited to, informational materials, returned, donated or reimbursed
qifts, gifts from family members, any devise or inheritance, personalized plaqgues or
trophies, tickets to certain non-profit fundraisers, gifts of home hospitality, certain holiday
or birthday presents, and certain intra-state travel payments. Payments or benefits which
the California Political Reform Act and the requlations adopted thereto define as a "qgift"
but which are not subject to the annual gift limitation shall not constitute a gift for

| purposes of this subsection.

C. During his or her tenure, no member of the Commission shall have a substantial
financial interest in any work, business, property or official action of an Oakland Agency.
For purposes of this section, a substantial financial interest includes, but is not limited to,
the following situations: 1) the member has a controlling ownership interest in a business
entity doing business with an Oakland Agency; 2) the member serves as a director,
officer, general partner, or trustee of any business entity doing business with an Oakland
agency; 3) the member directly receives more than $500 in the capacity as an employee
or contractor from an Oakland Agency during any calendar year. In determining whether
a substantial financial interest exists, the Commission shall be guided by the laws,
opinions and advice pertaining to financial conflicts of interests pursuant to the California
Political Reform Act.

For the past several weeks, Commission staff has traded drafts and comments with
representatives of the MGO Democratic Club who earlier presented the Commission with a
proposal for modifying the above language. Their most recent submission reads as follows:

Members of the Oakland Public Ethics Commission should set an ethical standard that
leads the City by example.

2.24.050 Qualifications and Restrictions

A. Each member of the Commission shall be an individual whose domicile is located
within the City of Oakland.
B. During his or her tenure no member of the Commission or PEC staff member shall:

1) be employed by an Oakland agency, hold any other public office, or act as a
local governmental lobbyist.





2) receive income reportable on their Statement of Economic Interest that comes
from a City agency, local governmental lobbyist, or from a candidate for election to any
Oakland office

3) publicly endorse, support, oppose, or work on behalf of any candidate or
measure in an Oakland election.

4) participate in or contribute to the campaign fund of any Oakland official.

5) accept a gift from an Oakland elected or appointed official of any Oakland
Agency, from a candidate for election to any Oakland office, from a designated employee
of any Oakland Agency, or from a local governmental lobbyist or from any person or entity
who or which has, or is seeking, a contract for goods or services with the City. As used in
this subsection, "gift" shall have the same meaning, and be subject to the same
exceptions, as provided in the California Political Reform Act and the regulations adopted
thereto, as amended. For purposes of illustration, exceptions to the definition of "gift"
include, but are not limited to, informational materials; returned, donated or reimbursed
gifts; gifts from family members; any devise or inheritance. Payments or benefits that the
California Political Reform Act and the regulations adopted pursuant thereto define as a
"gift," but which are not subject to the annual gift limitation, shall constitute a gift.

C. During his or her tenure and for one year thereafter no member of the Commission
shall be a local governmental lobbyist.

D. During his or her term no member of the Commission shall seek election to any public
office.

E. The provisions of subsection 2.24.050(B)(2) this section shall only apply to those
Commissioners appointed after the effective date of this section.

If the Commission is interested in adopting the MGO proposal (or portions thereof), Commission
staff submits the MGO proposal (left column) and offers the following modifications (right
column) in an effort to reconcile the MGO proposal with what the Commission has previously
endorsed:

MGO Proposal Staff Suggestion

Members of the Oakland Public Ethics Prefatory language is optional.
Commission should set an ethical standard
that leads the City by example.

2.24.050 Qualifications and Restrictions 2.24.050 Qualifications And Restrictions
A. Each member of the Commission A. Each member of the Commission

shall be an individual whose domicile is shall be an individual whose domicile is
located within the City of Oakland. located within the City of Oakland.






B. During his or her tenure no member
of the Commission or PEC staff member
shall:

1) be employed by an Oakland
agency, hold any other public office, or act
as a local governmental lobbyist.

2) receive income reportable on their
Statement of Economic Interest that comes
from a City agency, local governmental
lobbyist, or from a candidate for election to
any Oakland office

3) publicly endorse, support,
oppose, or work on behalf of any candidate
or measure in an Oakland election

4) participate in or contribute to the
campaign fund of any Oakland official.

5) accept a gift from an Oakland
elected or appointed official of any Oakland
Agency, from a candidate for election to
any Oakland office, from a designated
employee of any Oakland Agency, or from
a local governmental lobbyist or from any
person or entity who or which has, or is
seeking, a contract for goods or services
with the City.

As used in this subsection, "gift"
shall have the same meaning, and be
subject to the same exceptions, as
provided in the California Political Reform
Act and the regulations adopted thereto, as
amended. For purposes of illustration,
exceptions to the definition of "gift" include,
but are not limited to, informational
materials; returned, donated or reimbursed
gifts; gifts from family members; any devise
or inheritance. Payments or benefits that
the California Political Reform Act and the
regulations adopted pursuant thereto define

B. During his or her tenure no member of
the Commission shall:

1) be employed by an Oakland agency or
hold or seek election to any other public
office.

2) receive income otherwise reportable on
a Statement of Economic Interests from a
City agency, local governmental lobbyist,
an elected or appointed official of any
Oakland agency, or from a candidate for
election to any Oakland office.

3) publicly endorse, support, oppose, or
work on behalf of any local candidate or
ballot measure in an Oakland election

4) contribute to an Oakland municipal
campaign;

5) accept a gift from an Oakland elected or
appointed official of any Oakland agency,
from a candidate for election to any
Oakland office, from a designated
employee of any Oakland agency, or from a
local governmental lobbyist.

As used in this subsection, "gift" shall have
the same meaning, and be subject to the
same exceptions, as provided in the
California Political Reform Act and the
regulations adopted thereto, as amended.
For purposes of illustration, exceptions to
the definition of "gift" include, but are not
limited to, informational materials, returned,
donated or reimbursed gifts, gifts from
family members, any devise or inheritance,
personalized plaques or trophies, tickets to
certain non-profit fundraisers, gifts of home
hospitality, certain holiday or birthday






as a "qgift," but which are not subject to the
annual gift limitation, shall constitute a gift.

C. During his or her tenure and for one
year thereafter no member of the
Commission shall be a Local governmental
lobbyist.

D. During his or her term no member of the
Commission shall seek election to any
public office.

E. The provisions of subsection
2.24.050(B)(2) this section shall only apply
to those Commissioners appointed after the
effective date of this section.

presents, and certain intra-state travel
payments. Payments or benefits which the
California Political Reform Act and the
regulations adopted thereto define as a
"gift" but which are not subject to the
annual gift limitation shall not constitute a
gift for purposes of this subsection.

C. During his or her tenure and for one
year thereafter no member of the
Commission shall act as a local
governmental lobbyist.

Already addressed in Section B.1. (Note:
The policy issue here is whether to prohibit
Commissioners from resigning their service
on the Commission in order to run for
elected office during their three-year
"term.")

D. During his or her tenure, no member of
the Commission shall have a substantial
financial interest in any work, business,
property or official action of an Oakland
agency. For purposes of this section, a
substantial financial interest includes, but is
not limited to, the following situations: 1) the
member has a controlling ownership
interest in a business entity doing business
with an Oakland agency; or 2) the member
serves as a director, officer, general
partner, or trustee of any business entity
doing business with an Oakland agency. In
determining whether a substantial financial
interest exists, the Commission shall be
guided by the laws, opinions and advice
pertaining to financial conflicts of interest
pursuant to the California Political Reform
Act.

E. The provisions of subsection
2.24.050(B)(2) this section shall only apply
to those Commissioners appointed after the
effective date of this section.











If the Commission is able to reach an agreement on the MGO proposal, Commission staff
recommends that the Commission direct staff to incorporate any final changes into a
comprehensive redline suitable for adoption at the January, 2010, regular meeting.

Respectfully submitted,

Daniel D. Purnell
Executive Director
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INTRODUCED BY COUNCILMEMBER APPROVED AS TO FORM AND
LEGALITY

CiTY ATTORNEY

ORDINANCE NoO. C.M.S.

ORDINANCE AMENDING CHAPTER 3.20 OF THE OAKLAND MUNICIPAL
CODE PERTAINING TO THE REGISTRATION OF LOBBYISTS

THE COUNCIL OF THE CITY OF OAKLAND DOES ORDAIN AS FOLLOWS:

SECTION 1. The Oakland Municipal Code is hereby amended to add, delete, or
modify sections as set forth below (section numbers and titles are indicated in bold
type; additions are indicated by underscoring and deletions are indicated by strike-
threugh-type; portions of the regulations not cited or not shown in underscoring or strike-
through type are not changed.

SECTION 2.

3.13.011 Findings and Declarations

The Oakland City Council finds and declares:

A. Organizations rely upon the services of lobbyists to influence City officials and
City employees about proposed or pending governmental decisions.

B. The people of Oakland have the need and right to know the identity of lobbyists
who attempt to influence the decisions of City government and the means
employed by them to advance the interests of their clients.

C. The disclosure of lobbyists, their activities, their clients and the interests being
represented will improve public knowledge and confidence in the integrity of City
government.

D. The disclosure of lobbyists, their activities, their clients and the interests being

represented is necessary to ensure City officials are kept informed about the
identity of persons whose interests the lobbyists represent and that City officials
are not improperly influenced by such lobbyists.






3.13.012 Purpose of This Act

The purpose of this Act is to maintain a fair and open decision-making process in City

government by requiring those who seek to influence the legislative and administrative

actions of the City to register and publicly disclose their lobbying activities.

3.20.030 Definitions

For the purposes of this ordinance, the following definitions shall be applicable:

A.
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G. «Public officer" means the Mayor, members of the City Council, the City Attorney,
the City Auditor, the City Clerk, and members of City boards and commissions
who are required to file a statement of economic interest in connection with their
service on a City board or commission.

3.20.060 Exceptions

The provisions of this Act shall not apply:

A.

B. To the publication or broadcasting of news items, editorials, or other comments,
or paid advertisements, which directly or indirectly urge governmental action.

To a person specifically invited by the city council or redevelopment agency or
any committee thereof, or by any board or commission, or any committee of a
board or commission, or by any officer or employee of the city or agency charged
by law with the duty of conducting a hearing or making a decision, for the
purpose of giving testimony or information in aid of the body or person extending
the invitation.

D. To a person who, without extra compensation and not as part of, or in the
ordinary course of, his or her regular employment, presents the position of his or
her organization when that organization has one or more of its officers, directors,
employees or representatives already registered under the provisions of this Act.

E. Any attorney, architect or civil engineer whose attempts to influence
governmental action are limited to: (1) Publicly appearing at a public meeting,
public hearing, or other official proceeding open to the public; (2) Preparing or
submitting documents or writings in connection with the governmental action for
use at a public meeting, public hearing, or other official proceeding open to the
public; and (3) Contacting city or redevelopment agency employees or agents
working under the direction of the city manager or executive director directly
relating to 1. and 2. above.

F. To designated representatives of a recognized employee organization whose
activities are limited to communicating with city officials or their representatives
regarding 1) wages, hours and other terms and conditions of employment
pursuant to the procedures set forth in Government Code Sections 3500 -- 3510,
or 2) the administration, implementation or interpretation of an existing
employment agreement.

To persons whose only activity is to 1) submit a bid on a competitively bid
contract, 2) respond to a request for proposal or qualifications, or 3) negotiate the
terms of a written contract if selected pursuant to such bid or request for proposal
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action as defined by Section
3.20.030(E). Itincludes persons
currently doing business with the city
or the redevelopment agency,
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H. "Public official" means an elected
or appointed officer or employee or
officially designated representative,
whether compensated or not, of the
United States or any of its agencies,
the State of California, any political
subdivision of the state, including
cities, counties, districts, or any public

\ corporation, agency or commission.
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or qualifications. This exception shall not apply to persons who attempt to
influence the award of terms of a contract with any elected official or member of

any City board or commission.

To a person whose only communications regarding a proposed or pending
governmental decision are made, submitted or distributed at a publicly noticed
meeting of the City Council, Redevelopment Agency, City board or commission,
or any standing committee of the City Council, Redevelopment Agency or City
board or commission, and as long as the person publicly identifies himself or
herself and the name of the person or client on whose behalf the communication

is made.

. To a compensated representative of a non-profit corporation that operates or
manages property in which the City or Redevelopment Agency has an ownership
or possessory interest and on which property the non-profit corporation performs
a public function or service on behalf of the City, Redevelopment agency, or on
behalf of a multi-governmental agency in which the City or Redevelopment

Agency is a member.

3.20.130 Personal Obligation of City Officials Prohibited

/

3.20.140 Deception Prohibited

i

| ocal governmental lobbyists and their clients shall not deceive or attempt to deceive a

communication in the name of a fictitious person.

3.20.150 Improper Influence Prohibited.

No local governmental lobbyist shall cause or influence the introduction of any
ordinance, resolution, appeal, application, petition, nomination or amendment thereto for
the purpose of thereafter being employed as a lobbyist to secure its granting, denial,
confirmation, rejection, passage or defeat.
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3.20.210 Civil Penalties
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person, except with the consent of
such real person.
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A.

B.

C.

D.

Civil penalties shall be imposed by resolution of the Public Ethics Commission.

Except as otherwise specified in this Act, the Commission may impose penalties
of up to one thousand dollars ($1,000) for each yiolation sustained.

_— e

In addition to any other penalty or remedy available, if any person fails to file any
report or statement required by this Act, after any deadline imposed by this Act,
such person shall be liable to the City in the amount of $[10/25/50] per day after
the deadline until the statement or report is filed, up to a maximum amount of
$[100/250/500]. Liability need not be enforced by the Commission if its Executive
Director determines that the late filing was not willful and that enforcement of the
penalty would not further the purposes of this Act. No liability shall be waived if a
statement or report is not filed within 10 days after the Executive Director has
sent specific written notice to the filer of the filing requirement.

If any civil penalty or late fee imposed by the Public Ethics Commission is nhot
timely paid, the Commission shall refer the debt to the appropriate city agency or
department for collection.

3.20.220 REGISTRATION FEES

- {Deleted: complaint







CITY OF OAKLAND
Public Ethics Commission

Andrew Wiener, Chair
Mario Andrews, Vice-Chair
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Daniel D. Purnell, Executive Director

One Frank Ogawa Plaza, 4" Floor, Oakland, CA 94612 (510) 238-3593 Fax: (510) 238-3315
TO: Public Ethics Commission
FROM: Daniel Purnell
DATE: December 7, 2009
RE: A Staff Report And Action To Be Taken Regarding Proposed Amendments

To The Oakland Lobbyist Registration Act (O.M.C. Chapter 3.20)

At its meeting of November 2, 2009, the Commission directed staff to make several revisions to
a set of proposals for amending the Lobbyist Registration Act (LRA) previously submitted by
Commissioner Wiener. The Commission also directed staff to include proposed language
relating to late filing penalties and registration fees. Attached to this memorandum is a working
"redline” of the proposed amendments as revised by the Commission. Attachment 1. Staff has
annotated comments into the text explaining the most recent revisions.

With the most recent revisions, the Commission is close to recommending a final set of
amendments to the LRA to the City Council. Still requiring further Commission consideration are
the issues of 1) the point at which volunteer members of organizations should be required to
register as lobbyists and report their activities; and 2) whether and in what format should the
current provisions regulating the conduct of "contractors” and "persons doing business with the
City" be implemented outside of the provisions of the LRA. The Commission needs to determine
whether to submit some version of the attached amendments to the City Council for
consideration relatively soon, or to wait until these additional two issues are developed, debated
and resolved before sending an entire package of recommendations to the City Council.

Respectfully submitted,

Daniel D. Purnell
Executive Director
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Andrew Wiener, Chair
Mario Andrews, Vice-Chair
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Daniel D. Purnell, Executive Director

One Frank Ogawa Plaza, 4" Floor, Oakland, CA 94612 (510) 238-3593 Fax: (510) 238-3315

TO: Public Ethics Commission
FROM: Daniel Purnell
DATE: December 7, 2010

RE: Proposed 2010 Meeting Schedule

Below is a proposed Commission regular meeting schedule for 2010. Commission staff
recommends that the Commission adopt this schedule for its regular meetings in 2010.

2010 REGULAR MEETING SCHEDULE

DATE TIME ROOM
January 4, 2010 6:30 PM Hearing Room 1
February 1, 2010 6:30 PM Hearing Room 1

March 1, 2010 6:30 PM Hearing Room 1
April 5, 2010 6:30 PM Hearing Room 1
May 3, 2010 6:30 PM Hearing Room 1
June 7, 2010 6:30 PM Hearing Room 1

July 7, 2010(*) 6:30 PM Council Chambers

SUMMER RECESS
September 8, 2010(*) 6:30 PM Council Chambers
October 4, 2010 6:30 PM Hearing Room 1
November 1, 2010 6:30 PM Hearing Room 1
December 6, 2010 6:30 PM Hearing Room 1

(*) NOTE: July 7, 2010, and September 8, 2010, are WEDNESDAY evenings.

Respectfully submitted,

Daniel D. Purnell
Executive Director
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