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Campaign Finance Committee Review Of
Limited Public Financing Act

Review Of Proposed Amendments to the
Sunshine Ordinance

X

Complaint No. 08-13 (Supplemental)

Complaint No. 08-18 (Supplemental)

Complaint No. 09-03 (Supplemental)

Complaint No. 09-12

Complaint No. 09-16

Commission Review Of Oakland Campaign
Reform Act (OCRA)

XX XXX [ X

Review Of Form 700 Procedures And
Compliance

Review Of Commission's General Complaint
Procedures

Review Of Commission's Annual Report

Mandatory Review Of City Council Salaries







Public Ethics Commission Pending Complaints

Date |Complaint| Name of Complainant Respondents Date of Issues Status
Received | Number Occurrence
11/18/09 | 09-16 |Marleen Sacks Measure Y Committee; |Ongoing Whether Measure Y Committee members |Staff is investigating.
Jeff Baker, CAO Office were required to file a Form 700.
11/17/09 09-15 |Anthony Moglia Jean Quan Ongoing Alleged misuse of City resources Staff is investigating
11/9/09 09-13 |[Pamela Drake Nick Vigilante November 5,  |Alleged misuse of City resources Staff is investigating
2009
09/16/09 09-12 |Marleen Sacks Office of the City ongoing Sunshine Ordinance; Public Records Act |Staff is investigating
Attorney (Mark
Morodomi)
2/7/09 09-03 |John Klein City Council President |February 3, Sunshine Ordinance -- Allocation of Awaiting report from
Jane Brunner 2009 speaker time. City Attorney.
11/6/08 08-18 |David Mix Raul Godinez August 2008 Allegations involving Sunshine Ordinance |Staff is investigating
-- Public Records Request
11/6/08 08-13 |David Mix Leroy Griffin August 2008  |Allegations involving Sunshine Ordinance |Staff is investigating

-- Public Records Request






3/28/08 08-04 |Daniel Vanderpriem Bill Noland, Deborah Ongoing since |Allegations involving production of City  |Commission
Edgerly 12/07 records jurisdiction reserved.
2/26/08 08-02 |Sanjiv Handa VVarious members of the |February 26,  |Allegations involving the Oakland Commission
Oakland City Council 2008 Sunshine Ordinance and Brown Act jurisdiction reserved.
2/20/07 07-03 |Sanjiv Handa Ignacio De La Fuente, [December 19, [Speaker cards not accepted because Commission
Larry Reid, Jane 2006 they were submitted after the 8 p.m. jurisdiction reserved.
Brunner and Jean Quan deadline for turning in cards.
3/18/03 03-02 |David Mix Oakland Museum Dept. [3/11/03 Allegation of Sunshine Ordinance and Commission

Public Records Act violation.

jurisdiction reserved.
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Commission Membership: Jonathan Stanley (Chair), Barbara Green-Ajufo (Vice-Chair),
Alaric Degrafinried, Alex Paul, Richard Unger, Vacancy

Staff Members: Commission Staff:
Daniel Purnell, Executive Director
Tamika Thomas, Executive Assistant
City Attorney Representative:
Alix Rosenthal, Deputy City Attorney

MEETING AGENDA

A. Roll Call And Determination Of Quorum

B. Approval Of Draft Minutes Of The Regular Meeting Of January 4, 2010
C. Executive Director And Commission Announcements

D. Open Forum

E. Complaints

1. A Staff Report And Action To Be Taken On Complaint No. 08-17 (Mix)
(SUPPLEMENTAL)

2. A Staff Report And Action To Be Taken On Complaint No. 09-13 (Drake)
3. A Staff Report And Action To Be Taken On Complaint No. 09-15 (Moglia)

F. A Staff Report And Action To Be Taken Regarding Proposed Amendments To
O.M.C. Chapter 2.24 (Powers And Duties Of The Public Ethics Commission)

G. A Staff Report And Action To Be Taken Regarding Proposed Amendments To
The Lobbyist Registration Ordinance (O.M.C. Chapter 3.20)

Memo—Non-Agendized RE Port of Oakland Commissioner Website 2-2010

The meeting will adjourn upon the completion of the Commission's business.
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You may speak on any item appearing on the agenda; however, you must fill out a
Speaker’s Card and give it to a representative of the Public Ethics Commission. All speakers
will be allotted three minutes or less unless the Chairperson allots additional time.

In compliance with the Americans with Disabilities Act, if you need special assistance to
participate in the meetings of the Public Ethics Commission or its Committees, please contact
the Office of the City Clerk (510) 238-7370. Natification two full business days prior to the
meeting will enable the City of Oakland to make reasonable arrangements to ensure
accessibility.

Should you have questions or concerns regarding this agenda, or wish to review any
agenda-related materials, please contact the Public Ethics Commission at (510) 238-3593 or
visit our webpage at www.oaklandnet.com.

Approved for Distribution Date

ATTACHMENT 1

ATTACHMENT 2
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Commission Membership: Andrew Wiener (Chair), Mario Andrews, (Vice-Chair)
Barbara Green-Ajufo, Jonathan Stanley, Alaric Degrafinried,
Alex Paul, Ai Mori

Staff Members: Commission Staff:
Daniel Purnell, Executive Director
Tamika Thomas, Executive Assistant
City Attorney Representative:
Alix Rosenthal, Deputy City Attorney

MINUTES OF MEETING

A. Roll Call And Determination Of Quorum
The meeting was called to order at 6:30 p.m.
Members present: Wiener, Andrews, Green-Ajufo, Stanley, Paul, Mori
Members excused: Degrafinried

B. Final Interviews And Selection Of Candidates For The Commission-Appointed
Seat On The Public Ethics Commission

The Commission, by written public ballot, selected Richard Unger to fill the term
on the Commission beginning January 22, 2010, and ending on January 21,
2013, by four affirmative votes [Wiener, Andrews, Paul, Mori].

There were six speakers: Roger Brigham, Michael Hadley, Ed Mosley,
Richard Unger, David Mix, Sanjiv Handa

(Note the departure of Commissioner Mori after this item.)
C. Approval Of The Draft Minutes Of The Regular Meeting Of December 7, 2009

The Commission approved by unanimous consent the draft minutes of the
regular meeting of December 7, 2009.

There were no speakers on this item.
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D. Open Forum

There were three speakers: Ralph Kanz, Sanjiv Handa, David Mix

The Commission requested staff to 1) report back on allegations of an "illegal”
website for Port Commissioners, 2) produce a supplemental report on actions

taken pursuant to Complaint No. 08-17, and 3) agendize for a future meeting a
review of the Commission's General Complaint Procedures.

E. Complaints

1.

A Staff Report And Action To Be Taken In The Matter Of Complaint
Nos. 09-08, 09-09, 09-10 and 09-11 (Mix) SUPPLEMENTAL

(Note the departure of Commissioner Green-Ajufo during this item.)
The Commission moved, seconded and adopted the following motion:

1) To dismiss Complaint Nos. 09-08, 09-09, 09-10 and 09-11 on grounds
that the Commission has no jurisdiction or authority to determine the alleged
violations of state law or the alleged breaches of City contracts;

2) To refer to the Office of the City Attorney and the Office of the City
Auditor the issue of whether the Zoological Society and/or the Museum
Foundation violated any material term of their respective operating
agreements with the City in connection with their campaign contributions to
the Economic Stimulus for Oakland (ESO) Committee;

3) To refer to the Fair Political Practices Commission (FPPC) the issue of
whether the ESO Committee or any person violated provisions of the
California Political Reform Act and/or the regulations thereto in connection
with the use of Form 461 by a primarily formed recipient committee;

4) To refer to the FPPC the issues of whether the Chabot Foundation or
any other person violated provisions of the California Political Reform Act
and/or the regulations thereto by making two contributions in excess of $100
each using a cashier's check;
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5) To refer to the FPPC the issues of whether the ESO Committee or
any other person violated provisions of the California Political Reform Act
and/or the regulations thereto by receiving, expending and/or failing to
return two Chabot Foundation contributions in excess of $100 made by
cashiers' check;

6) To refer to the FPPC the issue of whether the Chabot Foundation
served as the agent or intermediary for any person in making contributions
to the ESO Committee and whether the Chabot Foundation and/or the
ESO Committee failed to disclose the identity of any person on whose
behalf such contributions were made. (Ayes: Wiener, Andrews, Stanley,
Paul).

There were three speakers: David Mix, Sanjiv Handa, Ralph Kanz

2. A Staff Report And Action To Be Taken In The Matter Of Complaint
No. 09-14 (Klein)

The Commission moved, seconded and adopted a motion to dismiss
Complaint No. 09-14 and directed staff to agendize at a future meeting a
review of the Commission's General Complaint Procedures addressing,
without limitation, issues involving advance notice of staff reports,
inclusion of and/or links to documents submitted in connection with a
complaint. (Ayes: Wiener, Andrews, Stanley, Paul).

There were four speakers: John Klein, David Mix, Sanjiv Handa,
Ralph Kanz

F. A Staff Report And Action To Be Taken Regarding Proposed Amendments To
O.M.C. Chapter 2.24 (Powers And Duties Of The Public Ethics Commission)

The Commission took public comment and directed staff to agendize this item for
further consideration at a future meeting.

There were four speakers: John Klein, David Mix, Sanjiv Handa, Ralph Kanz

G. A Staff Report And Action To Be Taken Regarding Proposed Amendments To
The Lobbyist Registration Ordinance (O.M.C. Chapter 3.20)
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The Commission directed staff to agendize this item for further consideration at a
future meeting.

Election Of Public Ethics Commission Chair And Vice Chair For 2010
(This item was taken out-of-order prior to Item F.)

Commissioner Andrews moved that Commissioner Paul serve as Chairperson of
the Commission for 2010. (Motion fails for lack of a second.)

The Commission moved, seconded and adopted a motion for Commissioner
Stanley to serve as Chairperson of the Commission for 2010. (Aye: All)

Commissioner Wiener moved and Commissioner Andrews seconded a motion
for Commissioner Paul to serve as Vice-Chairperson of the Commission. At the
request of Commissioner Paul, the motion and second were withdrawn. The
Commission then moved, seconded and adopted a motion for Commissioner
Green-Ajufo to serve as Vice-Chairperson of the Commission for 2010. (Aye: All)

The meeting adjourned at 10:50 p.m.






HOW QUICKLY DO | HAVE TO
RESPOND?

The PRA states that copies of records shall be
made available “promptly”. Thus for routine
requests of undoubtedly “public” records, you
should produce the record(s) without delay.

If the request is not simple or routine, the
PRA gives local agencies up to ten days to
determine whether it will comply with the
request. The requestor must be notified
“immediately” what the determination is
within the ten day period. In “unusual
circumstances” this ten day period can be
extended by another fourteen days only
upon written notice from the agency head
setting forth the reasons for the extension
and the date he or she expects to make the
determination.

WHAT IF THE REQUST SEEKS
INFORMATION THAT IS NOT
CONTAINED IN A PARTICULAR
RECORD?

Local agencies are not required to create
documents to respond to a records request or to
answer specific questions. However if information
is stored electronically, then it must be produced in
the format in which the agency holds the
information.

ARE THERE ANY RECORDS THAT
ARE CONFIDENTIAL?

Yes. The PRA generally permits an agency to
withhold from inspection personnel records;
investigative records; certain notes, drafts or
memoranda; and writings made confidential by
state or federal law, such as attorney-client
communications, just to name a few.

Whether these or other exclusions apply to a
particular request should be determined only in
consultation with the City Attorney’s Office.

CAN | DESTROY RECORDS TO
AVOID PRODUCING THEM?

Definitely not. City records may only be destroyed
pursuant to each agency’s records disposition
schedule.

If you have further questions, please contact:

1 Frank H. Ogawa Plaza, 4t Floor
Oakland, Ca 94612

Phone (510) 238-3593

Fax (510) 238-3315
ethicscommission@oaklandnet.com

14
City Attonney o Office
1 Frank H. Ogawa Plaza, 6" Floor
Oakland, Ca 94612
Phone (510) 238-2965

Fax (510) 238-6500
oaklandcityattorney.org

Handling

Public Records
Requests

(HINT: IT’S EASIER THAN
You THINK!)

Pablic Ethics (Commisscon

FOAIRMNEMS

4
=
B

U
W
ﬂ.x.
e

ALSINOH

NS
g

INTEGRITY
1 :
i1

QOPEMNNESS

City of Oaléland





STEP ONE

RECEIVING A REQUEST After receiving a
request to inspect or obtain copies of public
records, take a moment to review carefully what is
being requested. If you don't understand, seek
clarification immediately from the requestor. If the
requestor isn’t sure what he or she wants, or
doesn’t know how to ask for it, the Public Records
Act (PRA) requires us to provide assistance.

STEP TWO

TIMELINE FOR PRODUCING RECORDS
Once you are clear about what the requestor
wants, decide whether you will be able to produce
the records “promptly” or whether you will need
more time to comply.

For simple and/or routine requests, the records
should be produced immediately; no more than a
few hours or days after the request is made.

For requests that will require more than a few days
to respond, let the requestor know, preferably in
writing, when the records will be available.

STEP THREE

DELAYS OR DENIALS If you are not sure
whether you can promptly comply with the request,
or the request involves records that might be
confidential, you must notify the requestor /n
writing no later than ten days after receipt of the
request of your ultimate answer. If you decide you
can provide the records, identify in your letter the
date when the records will be produced. If you
decide you can't provide the records, you must cite
in the letter the legal authority justifying why the
records will not be provided. Obviously you should
contact the City Attorney's Office for help with this
step.

QUESTIONS OR DOUBTS?

If you have any questions or doubts about whether
the request involves a confidential public record,
contact the City Attorney’s Office immediately.
Advise the City Attorney representative when the
request was received so he or she is aware of any
deadlines.

MINIMIZING DISRUPTIONS AND
MISUNDERSTANDINGS

Stay in touch with the requestor. Most
complaints are caused when a record request is
forgotten, ignored or allowed to “fall through the
cracks.” Let people know that you are taking steps
to respond, even if the records may take a while to
produce.

Maintain orderly files. Public records requests
can become difficult when the records you are
seeking are not where they are supposed to be. If
you do not have a files management policy for your
office, contact the Office of the City Clerk’s Records
Management Officer who can assist you.

FREQUENTLY ASKED QUESTIONS

WHO CAN MAKE A REQUEST FOR PUBLIC
RECORDS? Anyone can make a request to inspect
or to obtain copies of a public record.

CAN ASK WHY THEY WANT THE RECORDS?

No. However, it is appropriate to ask for clarification of
what they are seeking. The PRA requires local
agencies to provide assistance to requestors in
identifying public records and in overcoming any
practical problems that may limit access.

WHAT RECORDS MUST BE PRODUCED?

The PRA defines a “public record” as any writing
related to the conduct of the public’s business
“prepared, owned, used, or retained” by any local
agency regardless of its physical form or
characteristics.

The definition of “writing” is very broad and essentially
means every medium for receiving and storing
information. That can include all forms of electronic
communications, such as emails or blog postings
stored on City computers.

DO IHAVE TO PRODUCE PERSONAL NOTES,
CALENDARS OR PRELIMINARY DRAFTS OF
DOCUMENTS?

Maybe. If the records relate to City business, and you
have kept them in the ordinary course of City business
you may have to produce them. Check with the City
Attorney if you have any questions.

CAN | CHARGE FOR THE STAFF TIME IT
TAKES TO PRODUCE THE RECORDS?

Generally no. The cost of producing records is
limited to the “direct costs of duplication” which
does not include the staff time to assemble and
review documents. The City’s fee schedule limits
photocopies to 5 cents per page.
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Approved as to Form and Legality™

City Attorney
City of Oakland
Public Ethics Commission
February 1, 2010
In the Matter of )

) Complaint No. 08-17
) SUPPLEMENTAL

Mr. Mix filed Complaint No. 08-17 in November, 2008, alleging that seven City
Councilmembers failed to timely respond to a public records request made in July,
2008. Mr. Mix initially made a request to all eight City Councilmembers for ". . .any and
all correspondence, written, e-mails, phone calls, messages, etc., regarding the recent
LLAD election and the proposed increase, that you or members of your staff had or may
have had with individual members of the public, city staff, city officials, other city
employees, news groups, individual news reporters, etc."

The Commission considered a preliminary staff report at its meeting of April 6,
2009. Staff reported that at the time the complaint was filed, three offices still had not
responded to Mr. Mix, although there was some confusion over whether records had
been supplied to the City Attorney's Office and simply not forwarded to Mr. Mix.
Commission staff reported contacting the various City Council offices to confirm whether
they had records responsive to the request and/or provided a final response. The
Commission voted to dismiss the complaint conditioned upon staff sending a letter to
City Council offices reminding and instructing them on proper procedures for responding
to public records requests. The Commission also directed staff to request City
Councilmembers to advise what, if any, procedures were in place for responding to
public records requests.

Within several weeks after the Commission's action, Commission staff contacted
City Council offices as well as the offices of the City Administrator and Mayor to inquire
about their procedures for responding to public records requests. The responses
indicated no uniform process for responding: Most offices stated that they refer requests
to the City Attorney's Open Government Coordinator for handling, usually by submitting
any documents for a review for issues of confidentiality and/or privilege before making
them available. Three council offices (Kaplan, De La Fuente and Quan) said they
usually try to respond directly to a request unless there is an obvious legal issue, or if
the City Attorney's Office has notified them that the City Attorney will be coordinating a
response.

Commission staff concluded there is a need for greater awareness of the
deadlines when responding to public records requests, and to provide the offices with at
least a basic reference document. To that end, and recognizing that delays in





producing records has historically not been limited to the offices of elected or appointed
officials, Commission staff began developing a brochure which, at the time of this
writing, is still awaiting review from the Office of the City Attorney. Attachment 1. One
of the challenges of producing abbreviated instructional material (such as a brochure or
letter) is that public records law contains numerous exceptions sometimes require
careful consideration. The intent of the attached brochure is to make employees aware
of the basic rules and deadlines, but also to encourage them to ask for legal assistance
when necessary.

The proposed brochure is by no means "the answer" to resolving the City's
ongoing challenges regarding public records requests. As Commission staff has
previously advised, part of the problem has to do with the lack of a Citywide records
management policy, which would establish clear standards for retaining, indexing and
retrieving public records. Other approaches, such as additional staff training, the City's
new website featuring a direct link to the City's Open Government Coordinator for public
records requests, and an automated record request calendaring system, are currently
being developed. Commission staff can arrange a more detailed presentation of these
current efforts if the Commission is interested.

At this time the Commission is invited to make any comments or suggestions to
the proposed brochure before its planned distribution to City offices.

Respectfully submitted,

Daniel D. Purnell
Executive Director

ok

City Attorney approval as to form and legality relates specifically to the legal issues raised in the staff
report. The City Attorney's approval is not an endorsement of any policy issues expressed or of the
conclusions reached by staff on the merits of the underlying complaint.






City of Oakland For Official Use Only

Public Ethics Commission

Stamp Date/Time Received:

COMPLAINT FORM

Complaint Number:

Please Type or Print in Ink and Complete this Form.

This complaint concerns a possible violation of: (please check all that
apply)

[0 The Oakland Sunshine Ordinance, California Public Records Act or
Brown Act. (Access to public meetings or documents.)

[0 Oakland Campaign Reform Act

[0 Oakland City Council's Rules of Procedure/Code of Ethics

[0 Oakland Limited Public Financing Act

[0 Oakland Conflict of Interest regulations





[0 Oakland Lobbyist Registration Act

[0 Oakland False Endorsement In Campaign Literature Act

| am/We are not sure which specific law, ordinance or regulations
apply. However, | am/We are requesting that the Ethics Commission
determine if my/our complaint is within its jurisdiction.

The alleged violation occurred on or about the following date(s)

INovember 5, 2009

The alleged violation occurred at the following place:

555 5th Street, Oakland, CA

Please provide specific facts describing your complaint. (Or attach
additional pages as necessary.)

At acity meeting sponsored by the City of Oakland's Neighborhood Services Division,
250 Frank Ogawa Plaza, Suite 6303, Oakland, CA 94612-was the return address-
inviting me to the Neighborhood Watch Steering Committee introduction meeting
for Police Chief Anthony Batts, a mayoral candidate was endorsed by the OPOA.

The persons you allege to be responsible for the violation(s) are:

[Neighborhood Services Division of the City of Oakland

Any witnesses who were involved and/or who can provide additional
information are: (Please indicate names and phone numbers, if
available.)

INick Vigilante and numerous others






PLEASE NOTE:

There may be other laws that apply to the violation(s) you are
alleging. The time limit to commence a legal proceeding to enforce
those laws may not be extended by filing this complaint. You should
contact an attorney immediately to protect any rights available to you
under the law.

By filing this complaint with the Public Ethics Commission it, and all
other materials submitted with it, becomes a public record available
for inspection and copying by the public.

NAME:Pamela A Drake PHONE NO.(Day):(510)
ADDRESS:4133 Avenue PHONE NO.(Eve.):(510)
CITY: Oakland STATE: CA  7|p: 94610
FAXNO.:( )

E-MAIL:

PLEASE RETURN THIS FORM TO:

Public Ethics Commission Phone: (510) 238-3593
One Frank Ogawa Plaza, 4™ floor FAX:(510) 238-3315
Oakland, CA 94612

| submit by Email | Print Form







NEIGHBORHOOD WATCH

WE LOOK OUT FOR EACH OTHER™

You're invited to meet Oakland’s New Police Chief!

ANTHONY BATTS

Thursday, November 5, 2009
6:30 p.m. to 8:30 p.m.
Oakland Police Officer’'s Association
555 - 5th Street @ Jefferson

Please attend and enjoy the company of community leaders and OPD staff.
Chief Batts will address:

e His vision for change at the Oakland Police Department.

e The role that Neighborhood Watch groups and Neighborhood Crime
Prevention Councils (NCPCs) will play in those changes.

e A guestion and answer session following the presentation.

Light refreshments will be served.
Sponsored by:
Oakland Police Officer’s Association
Neighborhood Watch Steering Committee

If you need Spanish or Cantonese interpretation services call by Monday, November 2.

Please RSVP to Felicia Verdin at (510) 238-3128 or e-mail fverdin@oaklandnet.com






For all WDRC Oakland Members,

The mayoral campaign scene is upon us whether we are ready for it or not. Tonight | attended a
meeting to which | was invited by Oakland's Neighborhood Services' Division as a Neighborhood
Watch meeting with the new chief. | received a card explicitly from the City and it was organized
by city staff. At it, new police Chief Batts held forth ably for close to an hour. He then took about 2
questions and left quickly. | was disappointed to find myself not at a reception but at a talk at
which | heard the chief attack Measure Y, among other things. As soon as he left, the OPOA's
(police officers' union) President Arotzarena started a speech in which he denounced the
leadership of our city, talked about the low morale of the department and complained about the
extension of the Negotiated Settlement Agreement (Consent Decree based on police
misconduct), and how we now have a chance "to turn [the city] around.” Then he announced that
OPOA would be endorsing Don Perata for mayor and asked him to speak (he was sitting in the
front). A number of folks sitting in the back got up and left as soon as Perata was introduced.
Jean Quan, who had come in at the same time as | entered, also made her way to the front.She
was allowed a brief chance to speak and asked if she could leave cards for people to take. That
was refused. | later learned that a leader of Neighborhood Watch, who had also been blindsided
by this campaign stop for Perata, had demanded that she be allowed to speak once he
discovered that this was designed as an endorsement event. He was very apologetic about how it
came to be.

After leaving | checked the card that | had received in the mail inviting me to this event. It was
sent by the City of Oakland's Neighborhood Services Division at Frank Ogawa Plaza. A number
of Dellums' staffers were there including his Public Safety Policy staff who had also expected this
to be a city/community meeting to introduce the chief. No mention had been made of Dellums as
mayor nor as the person who hired the new chief. We told the OPOA President that we thought
this was not only disrespectful to our present mayor, whatever you may think of him, but an illegal
event as city tax dollars were used to put it on. He told us that it was in their "house." The fact that
the chief, who is not in the union, was used to promote the union's endorsement meeting is also
very problematic.

I hope that Oaklanders who are also active in this club will be vigilant about how this campaign is
unfolding while carefully formulating your own vision for what type of person, what type of
experience, and what type of background is needed to be the mayor of a city like ours.

Pamela






OAKLAND NEIGHBORHOOD WATCH STEERING COMMITTEE

250 Frank Ogawa Plaza, Suite 6303
Oakland, CA 94612
November 24, 2009

Ms. XXXXXXXX
XXXXX Maxwell Avenue
Oakland, CA 94601
Dear Ms. XXXXX:

On behalf of the Neighborhood Watch Steering Committee, | am sending you this
letter to express my regret about what happened at the meeting of the
Neighborhood Watch Steering Committee and Oakland Police Officer's
Association (OPOA) on Thursday, November 5, 2009. At this meeting, the OPOA
announced their endorsement of a candidate for Mayor of Oakland and allowed
the candidate to speak at the meeting. This action on the part of the OPOA had
not been discussed or agreed to as part of the meeting agenda, and neither the
Neighborhood Watch Steering Committee nor City staff knew about it or had
control over what occurred.

Although this unfortunate event occurred, | strongly encourage you not to allow it
to detract from our goal of collaborating with the OPOA to fight crime in Oakland.
There is much to be gained by having neighborhood crime prevention groups
work in partnership with the OPOA, and there is much work to do. Let’s focus on
that goal, and together we can continue to make a difference.

| have the assurance of the OPOA leadership that political subject-matter will not
be presented at future collaborations.

Sincerely,

NICHOLAS J. VIGILANTE

Nicholas J. Vigilante

Chairperson, Oakland Neighborhood Watch Steering Committee






Approved as to Form and Legality™

City Attorney
City of Oakland
Public Ethics Commission
February 1, 2010
In the Matter of )
) Complaint No. 09-13
)

Pamela Drake filed Complaint No. 09-13 on November 9, 2009.
l. SUMMARY OF COMPLAINT

Ms. Drake filed Complaint No. 09-13 alleging that the City's Neighborhood
Services Division improperly sponsored an event at which the Oakland Police Officers
Association (OPOA) announced its endorsement of declared Oakland Mayoral
candidate, Don Perata. Attachment 1.

Il. BACKGROUND

The City of Oakland's Neighborhood Services Division provides staff support for
a variety of City services. One of the services is coordinating approximately 53
Neighborhood Crime Prevention Councils (NCPCs) established throughout Oakland.
These NCPCs consist of community volunteers who work with the Oakland Police
Department to fight crime and promote safe neighborhoods. The "Neighborhood Watch
Steering Committee” is a volunteer organization that provides information to, and
coordinates activities among, the many "Neighborhood Watch" groups in the City.

The Oakland Police Officers Association (OPOA) is an employee organization for
members of the Oakland Police Department.

[I. FACTUAL INFORMATION

In late September, 2009, Nick Vigilante, the civilian chairperson of the
Neighborhood Watch Steering Committee, proposed an event to introduce Anthony
Batts, the newly hired Chief of the Oakland Police Department, to members of the
Oakland neighborhood policing community. Mr. Vigilante said he contacted Felicia
Verdin about the event. Ms. Verdin serves as the City's community programs
supervisor for the City's Neighborhood Services Division. Mr. Vigilante also contacted
OPOA President Dominique Arotzarena about using OPOA offices for the event. Mr.
Arotzarena told Commission staff that he liked and approved the idea. He said OPOA





occasionally hosts community events relating to police and crime-awareness activities. *
Ms. Verdin said the Neighborhood Watch Steering Committee has also sponsored
and/or hosted community events such as the one proposed in the past.

Once a date was finalized (November 5, 2009), Ms. Verdin said she mailed out
approximately 600 to 700 postcard invitations to members of the Oakland community
watch organizations. She also generated an email announcement of the event.
Attachment 2. Approximately 100 people responded that they would attend. Ms.
Verdin estimates that she spent four to five hours helping to arrange and organize the
event. She said refreshments were provided by private donations and the OPOA.

Mr. Arotzarena said that he did nothing to arrange the reception other than to
make the OPOA offices available. He said, "Nick [Vigilante] took care of everything."
He said he did not know that Ms. Verdin or any other Oakland employee had expended
any time or money arranging the reception.

Mr. Arotzarena said that about one month before Mr. Vigilante contacted him, the
OPOA board of directors had voted to endorse Don Perata's candidacy for Mayor in
2010. He said the OPOA board had not decided how it was going to publicly announce
its endorsement. He said he remembers calling Mr. Perata to invite him to the reception
for Chief Batts. He said he told Mr. Perata that he might announce OPOA's
endorsement at the event. Mr. Arotzarena said that he did not make the decision to
announce OPOA's endorsement until just before the reception began. He said he
recalls telling Mr. Vigilante that evening that he intended to announce OPOA's
endorsement of Mr. Perata after Chief Batts was scheduled to speak. He recalls telling
Mr. Vigilante that he would "keep it [the announcement] short." According to Mr.
Arotzarena, Mr. Vigiliante said that he [Mr. Arotzarena] should also acknowledge that
City Councilmember and Mayoral candidate Jean Quan was also in attendance at the
event. Mr. Arotzarena said he told Mr. Vigilante that he did not want to turn the
reception into a "political debate" and would not invite Ms. Quan to address the
audience. Ms. Verdin said she learned about the pending announcement from Mr.
Vigilante just before the event began.

Chief Batts spoke at the reception and promptly left. Mr. Arotzarena then
addressed the audience. He said he told the audience how important it was to reduce
crime in Oakland and that Oakland needed to elect candidates who would be committed
to that purpose. He then announced that OPOA was endorsing Mr. Perata for Mayor.
Ms. Drake contends in an email forwarded to Commission staff that Mr. Aroztarena
"denounced the leadership of our city, talked about the low morale of the department
and complained about the extension of the Negotiated Settlement Agreement (Consent
Decree based on police misconduct), and how we now have a chance to 'turn [the city]
around.™ Attachment 3. Mr. Arotzarena said that after Mr. Perata made a few

! Mr. Arotzarena spoke with Commission staff voluntarily and in the presence of OPOA's attorney. His
attorney told Commission staff that neither OPOA nor Mr. Arotzarena recognize the Commission's
jurisdiction in this matter and that they reserve any and all rights to contest any further proceedings
pursuant to this complaint.





remarks, Mr. Vigilante took the microphone to recognize Ms. Quan, who also briefly
addressed the audience.

Mr. Arotzarena said that after he spoke several representatives from the Mayor's
Office objected to his remarks regarding the Mayor's record in addressing public safety.
The Mayor's Chief of Staff Marisol Lopez told Commission staff that she personally
criticized Mr. Arotzarena for using the event for a political purpose.

Mr. Arotzarena said that Chief Batts had no knowledge of OPOA's endorsement.
Mr. Arotzarena said he later spoke with Chief Batts who expressed his displeasure at
using the event to announce support for a local candidate. Mr. Arotzarena said he also
called City Administrator Dan Lindheim who later made the following statement to the
Oakland Tribune:

"It is a violation of city policy and state law to use city resources or city work time
for political purposes. . .While any group has the right to endorse whomever they
choose for political office, the Oakland Police Officers Association decision to co-
opt a city-sponsored community event and use it for political purposes raises
serious concerns."

Following the event, Mr. Vigilante sent a "Letter of Regret” to members of the
City's neighborhood watch groups who were initially invited to the event. Attachment 4.
The letter states that the OPOA endorsement "had not been discussed or agreed to as
part of the meeting agenda, and neither the Neighborhood Watch Steering Committee
nor City staff knew about it or had control over what occurred.” Ms. Drake requests that
OPOA refund the cost of City staff time and mailing expenses that were incurred to
promote the event.

V. ANALYSIS
A. Applicable Law And Commission Jurisdiction

There are several state laws relevant to Ms. Drake's complaint. Penal
Code Section 424(a) makes it unlawful for any "city officer” to appropriate public money
or resources, without authority of law, to his or her own use or to the use of another.
Government Code 88314 makes it unlawful for local officers and employees to use
public resources for campaign activities or other purposes which are not authorized by
law. Government Code Section 54964 prohibits an officer, employee or consultant of a
"local agency"” from spending local agency funds to support or oppose the approval or
rejection of a ballot measure or candidate. Both Penal Code 8424 and Government
Code 88314 provide an exemption from its provisions for the "incidental or minimal" use
of public resources.

The Commission does not have the authority to determine violations of
state law. City Charter Section 202(a) provides:





"There is hereby established a Public Ethics Commission which shall be
responsible for responding to issues with regard to compliance by the City of
Oakland, its elected officials, officers, employees, boards and commissions with
regard to compliance with City regulations and policies intended to assure
fairness, openness, honesty and integrity in City government including, Oakland's
Campaign Finance Reform Ordinance, conflict of interest code, code of ethics
and any ordinance intended to supplement the Brown Act, and to make
recommendations to the City Council on matters relating thereto, and it shall set
City Councilmember compensation, as set forth herein." (Emphasis added.)

City Charter Section 202(b)(5) provides:

"The City Council shall by ordinance prescribe the function, duties, powers,
jurisdiction and terms of the members of the Commission, in accordance with this
Article." (Emphasis added.)

There is nothing in the City Charter, the Commission's own enabling ordinance
(O.M.C. Chapter 2.24) or any of the ordinances which the Commission is authorized to
enforce that authorizes the Commission to determine the relevant provisions of law
raised by Ms. Drake's complaint. Nor does the Commission have the authority to
compel the OPOA to reimburse the City for City resources used to promote the event as
Ms. Drake requests. Pursuant to its General Complaint Procedures, however, the
Executive Director may recommend that a complaint be referred to "another
governmental or law enforcement agency better suited to address the issues." [GCP
Section 11(B)(1)(e)]

B. Use Of City Resources For A Political Purpose

Based on the above, there is no information to support a conclusion that
Ms. Verdin knew that OPOA was going to use the event to announce its endorsement of
Mr. Perata. As indicated, Mr. Arotzarena did not tell Mr. Vigilante about the
announcement until just before the reception began. Ms. Verdin also did not know of
Mr. Arotzarena's plans while working to promote the event. It also appears that Mr.
Arotzarena did not know that City time and money had been used to promote the event.
He claims to have believed that the reception was an "OPOA event" at which it was
appropriate to announce the organization's endorsement. Under this set of facts, there
does not appear to be a basis for the Commission to make a referral to any
"governmental or law enforcement agency" for an alleged violation of state law.

V. STAFF RECOMMENDATION
Commission staff recommends that Complaint No. 09-13 be dismissed on

grounds that the Commission has no jurisdiction or authority to determine alleged
violations of state law nor does there appear to be a material issue that could be





referred to another governmental or law enforcement agency.

Respectfully submitted,

Daniel D. Purnell
Executive Director

* City Attorney approval as to form and legality relates specifically to the legal issues raised in the staff
report. The City Attorney's approval is not an endorsement of any policy issues expressed or of the
conclusions reached by staff on the merits of the underlying complaint.






. What's the Controversy Over Instant Run-Off Elections?

This week a controversy was raised
over what most Oakland voters
hought was a settled issue. In 2006
he voters of Oakland passed
SlMeasure O by 69%. Alameda
FAMCounty is using the same system as
successfully used in San Francisco
or four years and is waiting for
approval expected by the end of the
: ear. The League of Women Voters
™ ¥ _W.and cities of Oakland, Berkeley, and
; San Leandro have been working on
—an educational program for the new
' system for about two years. So we
expect to use this system next year? Well maybe not.

This week The East Bay Express this week exposed political maneuverings that appear
to be an attempt to stop the Instant Run-off VVoting (IRV) from taking place next year.

Then the League of Women with support from the Alameda Central Labor Council,
Chinese American Citizens Alliance, Hispanic Chamber, Wellstone Democratic Club,
and other speakers held a press conference on City Hall steps (above) to announce that
they have sent a letter to Secretary of State Debra Bowen asking her to grant a waiver to
Alameda County as soon as possible so it can proceed with IRV elections in November
2010. "The League of Women Voters and other supporters of IRV consider these tactics
an attempt to deny the will of the voting public."”

Why Do We Care? | support and have an interest in the voting process taking place as
approved by the voters, but the issue is more than any one race or candidate.

e The voters approved Measure O overwhelmingly, 69%.

e The extra June Primary would cost the city about $800,000 more.

o Twice as many people vote in the fall elections, making an IRV election more
representative and democratic. This could change the outcome of the election.

e The system seems to have made elections less acrimonious because voters have
more than one choice.

o Congresswoman Barbara Lee statement on Measure O: "Instant runoff voting
makes good sense in Oakland: it's fair, it saves money for critical public services
and it promotes candidate diversity. It will bring Oakland to the forefront of
election reform and focus voter attention on these critical local races.”

What Can You Do?
Let the Secretary of State and the City Council know what you think:



http://rs6.net/tn.jsp?t=swylubdab.0.0.h64cesbab.0&ts=S0420&p=http%3A%2F%2Fwww.fairvote.org%2Foaklandirv%2Fwebarchive%2F&id=preview

http://rs6.net/tn.jsp?t=swylubdab.0.0.h64cesbab.0&ts=S0420&p=http%3A%2F%2Fwww.eastbayexpress.com%2Fnews%2Fmanipulating_the_vote%2FContent%3Foid%3D1220289&id=preview



o Secretary of State Debra Bowen
e Oakland City Council




mailto:secretary.bowen@sos.ca.gov

mailto:council@oaklandnet.com




October 28, 2009 News » Full Disclosure

Manipulating the Vote

Don Perata has been sending letters and conducting closed-door meetings in what looks like an effort to force
Jean Quan out of the Oakland mayor's race.

By Robert Gammon
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Don Perata is a master at outmaneuvering his opponents. In the late 1990s, he helped
convince Keith Carson to run against Dion Aroner for state Senate. Then he jumped into the
race and beat both because they split the progressive vote. In Sacramento, he consistently
outflanked his opponents as he rose to the top of the Democratic Party. And now, critics say
he's up to old tricks again, attempting to force his main competitor, Councilwoman Jean
Quan, to drop out of the Oakland mayor's race. If successful, he also will have thwarted the

will of more than two-thirds of city voters.

Understanding Perata's behind-the-scenes machinations in recent weeks requires a bit of
background about a 2006 law approved by 69 percent of Oakland voters. It was known as
Measure O, and it requires the city to change the way politicians are elected from a
traditional primary and general election format to a single election using ranked-choice
voting, also known as instant runoff voting. The measure was backed by progressives and a

coalition of good government advocates, including the League of Women Voters.

The law requires Oakland to use the new election format for the 2010 mayoral and city
council races once Alameda County Registrar Dave MacDonald declares that the county is
ready. In an interview last week, MacDonald said he was confident he would be able to make
that declaration in the coming weeks. He's currently awaiting approval from the office of
Secretary of State Debra Bowen, and said he expects to receive the okay soon. "The good

news is that we're using exactly the same hardware and software that's being used in San
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Francisco,"” MacDonald said, noting that San Francisco has already won approval from

Bowen's office. Berkeley and San Leandro also plan to move to ranked-choice voting.

But Perata is attempting to block the new format from going into effect next year. In typical
Perata fashion, he hasn't explicitly come out against the popular plan. Instead, in a letter sent
last month to County Administrator Susan Muranishi, he raised several "issues" that he
has with it. "It is important to get this right,” he wrote in his September 11 letter, after listing
off eleven of his concerns. "In a time of great cynicism, when people feel disconnected from
their government, this election will be widely watched."” (Speaking of cynicism, Perata
invoked his former office by penning his letter on official-looking stationary that says
"California Legislature" and "Ret. President Pro Tem State Senate" in big letters at the top,

but then added a small disclaimer at the bottom that says: "This is not a public document.")

Not surprisingly, the ex-senator stands to benefit if Oakland does not go ahead with the new
format next year, while Quan would be at a disadvantage. She could be forced to run two
elections instead of one against the most prodigious fund-raiser in recent East Bay history.
Perata also has better name recognition than Quan, which likely will give him a big edge in
the June primary when far fewer people vote. "It's obvious that he's trying to intimidate me

out of the race," Quan said.

IALT
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It also shouldn't come as a surprise that Perata, who is expected to have a huge campaign war
chest, would rather have two than one election cycles in which to raise money. Perata has
said he will limit individual donations to $100, but he has a storied history of maintaining

close ties to "independent” committees that raise huge sums of money on his behalf.
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In an interview, Perata campaign manager Larry Tramutola denied that the ex-state
Senate leader was angling to gain advantage over Quan. Instead, he said Perata had
legitimate concerns about ranked-choice voting that he believes have yet to be adequately
addressed. "You're looking at something as sacred as voting for elected representatives,"

Tramutola said. "Let's do it right.”

But on closer examination, there appear to be relatively simple answers to Perata's questions.
One of his main arguments is that it will cost Oakland a lot of money that it doesn't have to
launch and operate an effective voter-education campaign, especially for minority voters and

seniors. In his letter to Muranishi, Perata predicts "widespread voter confusion."

However, it turns out that the amount of money Oakland will save by not holding a June
primary will be more than enough to finance a voter-education campaign. According to
MacDonald, Oakland typically spends about $800,000 for a June primary. But a voter-
education campaign is projected to cost less than that. MacDonald estimated that the total
cost for the voting machine software and hardware and educational materials will be about
$1 million for the three cities — Oakland, Berkeley, and San Leandro — and Oakland only has
to pay its proportion of that. Oakland would only lose money if the council puts a measure on

the June ballot, thus forcing a second election.

Moreover, ranked-choice voting may sound complicated, but it's actually simple. Voters get
to pick their top three choices, instead of just one. That way, if no candidate gets a majority of
the votes, then the candidate with the least number of votes is eliminated until there is a
winner. It's the equivalent of having an instant runoff without paying for a second election.
"It's not some mysterious thing," said Oakland Councilwoman Rebecca Kaplan, who is a
big supporter of the new format and wants it implemented next year. "Ranked-choice voting
is as simple as one, two, three. It's who's your first choice, who's your second choice, and

who's your third choice."

Perata, however, is not the only one trying to derail ranked-choice voting next year. His
longtime political ally, Oakland Vice Mayor Ignacio De La Fuente, fired off a letter late
last week to Secretary Bowen, urging her to withhold certification of the new voting system.
De La Fuente argued that the city and county have yet to come up with a "carefully planned

outreach strategy" for educating non-English speaking voters.





However, Steven Hill, director of the New America Foundation, a progressive organization
that also backed Measure O and has been closely monitoring developments in the East Bay,
contends that Bowen has no legal jurisdiction over the county's planned voter-education
effort. Instead, her job is to examine the voting hardware and software. Moreover, supporters
of ranked-choice voting say that even though Perata and De La Fuente contend that they're
concerned about minority voters, their effort to force two elections will actually
disenfranchise huge numbers of non-English speakers, because they tend to not participate

in June primaries. Bowen's office did not return phone calls, seeking comment for this story.

So what happens next? As MacDonald awaits word from Bowen, the county is working
through details of how the cities involved will reimburse it for the software, hardware, and
educational materials. Alix Rosenthal, a lawyer in the office of Oakland City Attorney
John Russo, said late last week she was close to having those details ironed out in the form
of a memorandum of understanding that should be ready for the city council soon. The cities
want to make sure that they're reimbursed if other cities in the county later decide to

implement ranked-choice voting, too.

But some supporters of the new format are worried that the council, led by De La Fuente,
may attempt to block ranked-choice voting next year by delaying approval of the MOU or
voting it down. Council President Jane Brunner said Perata contacted her about his
concerns, but she said the council's hands may be tied by Measure O. "It's a voter mandate,"

she said.

Russo's office appears to agree. "We're really obligated to move forward with ranked-choice
voting," Rosenthal said. Russo supported Measure O in 2006 and Rosenthal, who is the
former president of the San Francisco Elections Commission, endorsed it before joining the

City Attorney's Office.

But not all of Measure O's backers feel the same way about it. For example, Councilwoman
Pat Kernighan, who was one of the official co-sponsors of the measure, along with
Councilwoman Nancy Nadel, told Full Disclosure that she's less "enthusiastic™ about it than
she was. She also voiced some of the same questions as Perata and De La Fuente, including

the worry about voter confusion. It also should be noted that Kernighan is up for reelection





next year, and supporters of the new format believe that it helps non-incumbents — although

the jury is still out as to whether that's true.

Regardless, Hill contends that Oakland has no choice but to use the new format once
MacDonald announces that the county is ready. He notes that Measure O specifically states
that the city "shall" implement ranked-choice voting. As for Perata, Hill contends the former
senate leader is trying to rig the system in order to clear the field of opponents. "He wants to
manipulate the vote to help his election," Hill said. "And he's trying to thwart the will of the

voters."
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Council Member Jean Quan : Registration Page 1 of 1

Registration

Thank you for joining the Neighbors for Jean Quan mailing list. We look forward to keeping you informed.

Your email address: dpurnell@oaklandnet.com

Your Interests Your Information

Please select the areas of interest for which you would Please provide your information here. ltems

like to receive occasional email from us. marked with an '*' require a response for signup.
V! Campaign Email List * First Name:

. Newsletter List * Last Name:

Preferred email format ii! 1Address Line
* City:

® HTML O Text

* Zip/Postal

Code:

Home Phone:

Notes:

i Save Profile Changes )E ancel |

Council Member Jean Quan uses (<] SafeUnsubscribe ® which guarantees the permanent removal of your email address from its
mailing lists.

Note: In each email you receive, there will be a link to unsubscribe or change areas of interest. Your privacy is important to us - please
read our Email Privacy Policy.

http://visitor.constantcontact.com/manage/optin?v=001LIMCWO0I5j W2 AHEXivimovfodj... 12/10/2009
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City of Oakland ~ For Official Use Only
Public Ethics Commission e

Stamp Date/Time Received: &

COMPLAINT FORM

Complaint Number: 09 ”\5

Please Type or Print in Ink and Complete this Form..

This complaint concerns a possible violation of: (please check all that
appi) i .

O The Oakland Sunshine Ordinance; California Public Records Act or
Brown Act. (Access to public meetings or documents.)

Oakland Campaign Reform Act
Oakland City Council's Rules of Procedure/Code of Ethics
Oakland Limited Public Financing Act

Oakland Conflict of Interest regulations

BLwFl Ll

ATTACHMENT | DatecLfio

Page_> _of






[l Oakland Lobbyist Registration Act
[C1 Oakland False Endorsement In Campaign Literature Act

| am/We are not sure which specific law, ordinance or regulations
apply. However, | am/We are requesting that the Ethics Commission
determine if my/our complaint is within its jurisdiction.

The alleged violation occurred on or about the following date(s)
The alleged violation occurred at the following place: =

Please provide specific facts describing your complaint. (Or attach
additional pages as necessary.)

The persons you allege to be responsible for the violation(s) are:

Any witnesses who were involved and/or who can provide additional
information are: (Please indicate names and phone numbers, if
available.)

ATTACHMENT ( Babaile - @t 17






November 11, 2009

City of Oakland Public Ethics Commission
One Frank Ogawa Plaza
Oakland, CA 94612

Re: Ongoing Viclation of Penal Code Section 424{a) and Government Code
e

§8314 by Councilwoman Jean Quan and Quan for Oakland Mayor 2010
To Whom It May Concern:

I write to complain about violations of Penal Code Section 424(a) and Government
Code 8314 by Councilwoman lean Quan and Quan for Oakland Mayor 2010 and
request an investigation by the Oakland Public Ethics Commission.

Councilwoman Jean Quan and Quan for Oakland Mayor 2010 should be enjoined
from further violations. I understand that if the Commission determines a violation
has occurred, the Commission is further authorized to administer appropriate
penalties and fines. ] also understand that if criminal violations come to the
attention of the Public Ethics Commission, the Commission shall promptly advise in
writing the City Attorney and the appropriate prosecuting agency.

Summary of Complaint

Councilwomen Quan is engaging in an ongoing misuse of public funds for campaign
purposes and is illegally utilizing public resources to promote her candidacy for
Oakland Mayor.

This activity is a violation of Penal Code Section 424{a), which makes it unlawful for
any city officer to appropriate public funds or resources, without authority of law, to
his or her own use or to the use of another and Government Code §8314, which
makes it unlawful for local officers and employees to use public resources for
campaign activities or other purposes which are not authorized by law.

Facts of Violation

Councilwoman Quan’s official website for Oakland City Council, District 4,
www.jeanguan.org is, according to my information, established, maintained and
operated using public funds.

Among the services provided by the website is a “Subscribe to Weekly Newsletter”
link by which a user may subscribe to Councilwoman Quan’s constituent newsletter.
Upon selecting this link a user is directed to submit an email address to receive an
electronic version of the newsletier. Quan’s site then offers an option to join Quan’s
“Campaign Email List” in addition to her “Newsletter List”.

ATTACHMENT | =






In addition, in Councilwoman Quan'’s October 31, 2009-lssue #356 Oakland City
Council News, Item 4, What'’s the Controversy Over Instant Run-Off Elections?
Councilwoman Quan provides a link to the East Bay Express to a derogatory opinion
article of Don Perata written by Robert Gammom, again, in violation of Penal Code
Section 424(a) and Government Code Section 8314.

I emailed Councilwoman Quan to complain about this blatant violation of Penal
Code Section 424(a) and Government Code Section 8314. Her emailed response to
me was “l just got another email saying this goes too far. Oh well.”

This use of public funds and resources to compile a “Campaign Email List” and
convey political opinion by Councilwoman Quan in order to benefit Quan for Mayor
2010 and Quan’s mayoral candidacy is a clear and ongoing violation of Penal Code
Section 424(a) and Government Code Section 8314.

Date of Violation

Ongoing

Place of Violation

Oakland, CA

Person(s) Responsible for Violation

Councilwoman Jean Quan and Quan for Oakland Mayor 2010
Conclusion

] believe that investigation and enforcement of this matter is under the jurisdiction
of the City of Oakland Public Ethics Commission.

I look forward to your respoanse Lo Lhis maiter.

Sincerely,

Anthony MZglia

ltam E -3
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PLEASE NOTE:

There may be other laws that apply to the violation(s) you are
alleging. The time limit fo commence a legal proceeding to enforce
those laws may not be extended by filing this complaint. You should
contact an attorney immediately to protect any rights available to you
under the law.

By filing this complaint with the Public Ethics Commission it, and all
other materials submitted with it, becomes a public record available
for inspection and copying by the public.

NAME PHONE NO.(Day) °
MO@L“ ] (Day) ) :
ADDREMg . PHONE NO.(Eve.):( . ., —-.
CITY ( _STATE: _C,A,.ZIP:_
FAXNO.: "~
E-MAIL: .

PLEASE RETURN THIS FORM TO:

Public Ethics Commission Phone: (610) 238-3593
One Frank Ogawa Plaza, 4™ floor FAX:(510) 238-3315
Oakland, CA 94612
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Approved as to Form and Legality™

City Attorney
City of Oakland
Public Ethics Commission
February 1, 2010
In the Matter of )
) Complaint No. 09-15
)

Anthony Moglia filed Complaint No. 09-15 on November 17, 2009.
l. SUMMARY OF COMPLAINT

Mr. Moglia filed Complaint No. 09-15 alleging that Oakland Councilmember Jean
Quan misused public resources to promote her candidacy for Mayor. Attachment 1.

Il. FACTUAL SUMMARY

Like other elected officials in Oakland, Ms. Quan maintains a website hosted or
linked by the City's computer system at "oaklandnet.com.” Some of the websites are
hosted and maintained on "oaklandnet.com"; others are hosted and maintained by private
website services. By activating a link on oaklandnet.com for Jean Quan, viewers are
transported to a private website at www.JeanQuan.org. Ms. Quan states she maintains
this website using campaign funds.* On the "JeanQuan" website, viewers are invited to
subscribe to her weekly "E-newsletter" by clicking a "subscribe here" button. Viewers are
then automatically connected to a third website supported and managed by a company
called "Constant Contact." The company specializes in generating electronic newsletters
for its customers. The "Constant Contact" website requests viewers to check a box
indicating "the areas of interest for which you would like to receive occasional email from
us." Attachment 2. The two options are: "Campaign Email List" and "Newsletter List."
Clicking the "Campaign Email List" and providing some personal information results in a
computer-generated email thanking the viewer for registering and promising "periodic
emails specific to your interests.” Ms. Quan told Commission staff that she secures
payment to Constant Comment using a personal credit card for which she obtains
reimbursement from her "Quan for Mayor 2010" campaign account.

Mr. Moglia alleges in his complaint that in Issue No. 356 of Ms. Quan's electronic
newsletter, Ms. Quan authored a story entitled "What's The Controversy Over Instant Run
Off Voting." The story claimed that a "controversy" was raised over Oakland's 2006 City
Charter amendment calling for the implementation of Instant Run-Off Voting.

! The Fair Political Practices Commission ("FPPC") has advised that constituent newsletters constitute an
appropriate use of campaign funds. [See "Pearson" Advice Letter; No. I-91-287]



http://www.jeanquan.org/



Attachment 3. The story stated "This week, the East Bay Express this week (sic) exposed
political maneuverings that appear to be an attempt to stop the Instant Run-off Voting (IRV)
from taking place next year." The story provided a direct link to the East Bay Express
article. Attachment 4. The East Bay Express article reports on questions raised by
declared Mayoral candidate Don Perata over the approval and implementation of the IRV
process. Ms. Quan states in her electronic newsletter story that "l support and have an
interest in the voting process taking place as approved by the voters, but the issue is more
than any one race or candidate." The article provides email links to the Oakland City
Council and California Secretary of State so viewers can "let...them know what you think."

Mr. Moglia contends that the "use of public funds and resources to compile a
Campaign Email List and convey political opinion by Councilwoman Quan in order to
benefit Quan For Mayor 2010 and Quan's mayoral candidacy is a clear and ongoing
violation of Penal Code Section 424(a) and Government Code Section 8314."

1. ANALYSIS
A. Applicable Law And Commission Jurisdiction

The Commission does not have the authority to determine violations of state law.
City Charter Section 202(a) provides:

"There is hereby established a Public Ethics Commission which shall be
responsible for responding to issues with regard to compliance by the City of
Oakland, its elected officials, officers, employees, boards and commissions with
regard to compliance with City regulations and policies intended to assure
fairness, openness, honesty and integrity in City government including, Oakland's
Campaign Finance Reform Ordinance, conflict of interest code, code of ethics
and any ordinance intended to supplement the Brown Act, and to make
recommendations to the City Council on matters relating thereto, and it shall set
City Councilmember compensation, as set forth herein." (Emphasis added.)

City Charter Section 202(b)(5) provides:

"The City Council shall by ordinance prescribe the function, duties, powers,
jurisdiction and terms of the members of the Commission, in accordance with this
Article." (Emphasis added.)

There is nothing in the City Charter, the Commission's own enabling ordinance
(O.M.C. Chapter 2.24) or any of the ordinances which the Commission is authorized to
enforce that authorizes the Commission to determine alleged violations of the
Government and Penal Code Sections cited in Mr. Moglia's complaint. Pursuant to its
General Complaint Procedures, however, the Executive Director may recommend that a
complaint be referred to "another governmental or law enforcement agency better suited
to address the issues.” [GCP Section 111(B)(1)(e)]





B. Use Of City Computer System For "Campaigh Purposes”

Penal Code Section 424(a) makes it unlawful for any "city officer” to
appropriate public money or resources, without authority of law, to his or her own use or to
the use of another. Government Code Section 89001 prohibits the sending of newsletters
or other mass mailings "at public expense." Government Code 88314 makes it unlawful for
any elected state or local officer... "to use or permit others to use public resources for a
campaign activity, or personal or other purposes which are not authorized by law."

Section 8314(b) contains several definitions which are relevant Mr.
Moglia's allegations:

e Section 8314(b)(2) defines "campaign activity" as an "activity
constituting a contribution as defined in Section 82015 or an
expenditure as defined in Section 82025. ‘Campaign activity' does not
include the incidental and minimal use of public resources, such as
equipment or office space, for campaign purposes, including the
referral of unsolicited political mail, telephone calls, and visitors to
private political entities.

e Section 8312(b)(3) defines "public resources" as "any property or asset
owned by the state or any local agency, including, but not limited to,
land, buildings, facilities, funds, equipment, supplies, telephones,
computers, vehicles, travel, and state-compensated time."

e Section 8312(b)(4) defines "use" as "a use of public resources which is
substantial enough to result in a gain or advantage to the user or a loss
to the state or any local agency for which a monetary value may be
estimated.”

Section 8314(e) also contains a reference to Penal Code Section 424

"The incidental and minimal use of public resources by an elected state or local
officer, including any state or local appointee, employee, or consultant, pursuant to
this section shall not be subject to prosecution under Section 424 of the Penal
Code."

As stated above, Ms. Quan does not use the City's website to host the sign-in
feature for her "Campaign Email List". That feature is hosted by the "Constant Comment"
website for which she secures payment with a personal credit card. A viewer must pass
through both a City-maintained website and a private, campaign-funded website before a
viewer can access the "Constant Comment" website to request future campaign-related
emails. Under these facts, it appears that there is only a "minimal and incidental use" of
City resources for purposes of Government Code Section 8314 and Penal Code Section
424.





C. Personal Commentary In An Electronic Newsletter To Constituents

Mr. Moglia objects to Ms. Quan's commentary regarding Instant Runoff Voting
in her e-newsletter and the link she supplied to a "derogatory opinion article" contained in
the East Bay Express. He contends this personal commentary and reference to Mr. Perata
constitutes an improper use of public funds.

The above facts demonstrate that viewers can access Ms. Quan's electronic
newsletter through her campaign-paid website at "JeanQuan.org". While the City's website
provides a link to "JeanQuan.org", none of the costs of maintaining "JeanQuan.org" or the
expense of producing or distributing the E-newsletter are borne by the City. Thus it would
appear to be appropriate for Ms. Quan to opine on a current legislative and political topic
such as IRV in her constituent newsletter. Simply providing a link to Ms. Quan's private
website through "oaklandnet.com" would again appear to be an "incidental and minimal
use" of public resources.

IV.  STAFF RECOMMENDATION

Commission staff recommends that Complaint No. 09-15 be dismissed on grounds
that the Commission has no jurisdiction or authority to determine alleged violations of state
law and there does not appear to be a material issue that could be referred to another
agency.

Respectfully submitted,

Daniel D. Purnell
Executive Director

: City Attorney approval as to form and legality relates specifically to the legal issues raised in the staff
report. The City Attorney's approval is not an endorsement of any policy issues expressed or of the
conclusions reached by staff on the merits of the underlying complaint.






INTRODUCED BY COUNCILMEMBER APPROVED AS TO FORM AND
LEGALITY

CiTY ATTORNEY

ORDINANCE NoO. C.M.S.

ORDINANCE AMENDING CHAPTER 2.24 OF THE OAKLAND MUNICIPAL
CODE PERTAINING TO THE FUNCTIONS, DUTIES, AUTHORITY, AND
COMPOSITION OF THE PUBLIC ETHICS COMMISSION

WHEREAS, City Charter Section 202(5) provides that the City Council shall "by
ordinance" prescribe the function, duties, powers, jurisdiction and the terms of office for
the Public Ethics Commission; and

WHEREAS, the amendments set forth below will achieve greater consistency
with the provisions of City Charter Section 202 and further clarify and articulate the
functions and duties of the Public Ethics Commission; now, therefore

THE COUNCIL OF THE CITY OF OAKLAND DOES ORDAIN AS FOLLOWS:

SECTION 1. The City Council finds and determines the foregoing recitals to be
true and correct and hereby adopts and incorporates them into this Ordinance.

SECTION 2. The Municipal Code is hereby amended to add, delete, or modify
sections as set forth below (section numbers and titles are indicated in bold type;
additions are indicated by underscoring and deletions are indicated by strike-through
type; portions of the regulations not cited or not shown in underscoring or strike-through
type are not changed.

SECTION 3. Chapter 2.24 of the Oakland Municipal Code is hereby amended to
read as follows:

2.24.010 DEFINITIONS __— { Deleted: CREATION

For purposes of this chapter, the following definitions shall apply:

A. "Commission" shall mean the Oakland Public Ethics Commission as
established pursuant to Oakland City Charter Section 202. __ - 1 Deleted: section 202 has
””””””””””””””””””” established the PUBLIC ETHICS
) . . o o COMMISSION.
B. "Doing business with an Oakland Agency" shall mean soliciting, bidding

on, submitting proposals or qualifications for, or entering into or performing, a contract
for goods, equipment, services or financial assistance with an Oakland Agency. "Doing






business with an Oakland Agency" shall also mean the soliciting, applying for or , ,
Deleted: Oversee compliance with
| the City of Oakland Campaign
Reform Ordinance.{

receiving more than $500 in public funds from an Oakland Agency."]

" : " . : iRl
C. Governmental ethics laws" shall mean local laws governing campaign '| "B. Oversee compliance with the
finance and communications, public financing of campaigns, lobbyist registration, public ‘ %‘W of Oakland Code of Ethics.{
meetings and records, elections, conflicts of interest, disclosure of economic interests, | "c. oversee compliance with
.| Conflict of Interest regulations as they

use of public resources, incompatible office holding and employment, nepotism and !
ethical behavior.

D. "Oakland Agencies" shall mean the City of Oakland, Oakland ‘
Redevelopment Agency, Port of Oakland, and the Oakland Unified School District. ‘

2.24.020 FUNCTIONS AND DUTIES

pertain to City of Oakland elected
officials, officers, employees, and
members of boards and
commissions. |
1

D. Oversee the registration of
lobbyists in the City of Oakland
should the City Council adopt
legislation requiring the registration of
lobbyists.

It shall be the function and duty of the Public Ethics Commission, for and on behalf of ‘
| Oakland Agencies, residents of the City of Oakland and its elected officials, officers,

employees, boards and commissions to:

A. Monitor, administer and enforce governmental ethics laws as authorized to ‘J‘ //
the Commission by ordinance, ‘

Deleted: 1

E. Oversee compliance with any
ordinance intended to supplement the
Brown Act or Public Records Act.|
1

F. Review all policies and
programs which relate to electi(”_ 1]

Deleted: campaigns in Oakland, and
report to the City Council regar(", 2]
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Deleted: impact of such policies and

A
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programs on City of Oakland (/3]
| Y o _____________ - { Deleted: G. Make J
. . . i . _ -| Deleted: amendments to the City of
B Review and make recommendations to the City Council regarding, _~~ | Oakland Code of Ethics, Camp( ___ [4]
governmental ethics laws and to report periodically to the City Council concerning the - { Deleted: Council adopt lobbyist
application and effectiveness of governmental ethics laws, ~ . registration legistation, and sub ., [5]
NN N ‘[ Deleted: every two years ]
ANEREN
C.  Setgalary for the office of City Councilmember pursuant to Oakland City . { Deleted: all local regulations and
Charter Section 202 and advise the City Council regarding issues pertaining to City % . (local ordinances related to canf ... [¢]
. . AN . H
Council salaries, R { Deleted: ethics H. )
N \\{ Deleted: compensation ]
\
| . N Deleted: which shall be reviewed by
’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’’ . the Commission ad adjusted ag” [71

| D. Provide the City Administrator with an assessment of the Commission's
staffing and budgetary needs.
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when necessary, yegarding governmental ethics laws as authorized to the Commission
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recommendations to the City (" 111]

Deleted: L. Issue oral advice and
formal written opinions,

-

Deleted: with respect to a person's
duties pursuant to applicable (" 112]
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F. Prescribe forms, reports, statements, notices, and other documents { Deleted: M. Prescribe forms for |
related to governmental ethics laws as authorized to the Commission by ordinance. o : — :
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| v _

G. Develop informational resources and training programs pertaining to
governmental ethics laws.

H.

L

Solicit, promote and receive public comment on governmental ethics laws.

In prescribing the above duties and functions of the Commission, it is not the intent of ||
| the City Council to duplicate or overlap the functions, duties, or responsibilities “f“
heretofore or hereafter assigned to any other City board or commission or to a City I
department. As to such functions or responsibilities of another board or commission or
of a department of the City, the Commission will render assistance and advice to such ¥
board, commission or department as may be necessary. Nothing in this section shall be
construed to prevent City of Oakland officers, employees, and elected or appointed "
officials from seeking advice directly from the City Attorney, or, when appropriate, the

2.24.030 AUTHORITY

In furtherance of the above enumerated duties and functions, the Oakland Public Ethics | '\
Commission is hereby authorized to: L

A. Initiate and conduct investigations, audits and public hearings. !

B. Issue subpoenas to compel the production of books, papers and V!
documents and take testimony on any matter pending before the Commission. The !
Commission may find a person in contempt as provided by the general law of the State V!

for failure or refusal to appear, testify, or to produce required books, papers and i
documents.

C. Determine the merits of complaints alleging violations and impose penalties,

1| lobbying, and public ethics.
T

interest, lobbying, and public ethics.
[ Deleted: O.
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1)  Seminars, when appropriate,
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candidates for elective office and their
campaign treasurers, lobbyists, and
government officials, with city, state
and federal laws related to campaign
financing, conflicts of interest, the
Public Records Act, the Brown Act,

Deleted: 2) Preparation and
distribution of manuals to include
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methods of bookkeeping and records
retention, instructions for completing
required forms, questions and
answers regarding common problems
and situations, and information
regarding sources of assistance in
resolving questions. The manual
shall be updated when necessary to
reflect changes in applicable city,
state and federal laws related to
campaign financing, conflicts of
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D. Issue letters of quidance or concern to Oakland Agencies, their officials,
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sufficient to justify a formal evidentiary hearing but the Commission chooses not to
proceed with a hearing.

E. Issue written opinions and written advice with respect to a person's duties
under governmental ethics laws that the Commission is authorized to enforce so long as
the procedures for issuing such opinions and advice have been approved pursuant to
Section 2.24.070. No person who relies in good faith upon a written opinion issued by
the Commission shall be subject to enforcement proceedings by the Commission

provided that the material facts are as stated in the opinion request. The good faith

H H H icol : 'I| Deleted: process by the unanimous
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2.24.040 COMPOSITION, TERMS OF OFFICE
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A. The Oakland Public Ethics Commission shall have seven (7) members. ,

[
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B. Members of the Commission shall be appointed as follows: Three (3) /)| Deleted: by experience and

members who represent local civic organizations with a demonstrated history of
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serve without compensation.
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" pursuant to section 4(a) shall forward
from office. such recommendation to the Mayor

for consideration no later than thirty
days from the date that a vacancy
occurs.






G. There shall be no limit on the number of terms a person may serve on the
Commission provided that any term be separated by a period of at least one year from
the last date of service on the Commission. No person removed from the Commission
pursuant to Sections 2.24.040(H) or 2.24.040(1) shall be eligible to serve on the
Commission after his or her removal.

1
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601 of the Oakland City Charter.

l. A member appointed by the Commission may be removed by the

affirmative vote of at least four (4) members of the Commission. No member of the
Commission shall be removed except for one or more of the following reasons as
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accept a gift from an Oakland elected or appointed official of any
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office, from a designated employee of any Oakland agency, or from N
a local governmental lobbyist. As used in this subsection, "qgift"
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Deleted: .
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the requlations adopted thereto, as amended. For purposes of {






illustration, exceptions to the definition of "gift" include, but are not
limited to, informational materials, returned, donated or reimbursed
qifts, gifts from family members, any devise or inheritance,
personalized plaques or trophies, tickets to certain non-profit
fundraisers, gifts of home hospitality, certain holiday or birthday
presents, and certain intra-state travel payments. Payments or
benefits which the California Political Reform Act and the
regulations adopted thereto define as a "qgift" but which are not
subject to the annual gift limitation shall not constitute a qift for
purposes of this subsection.

C. During his or her tenure and for one year thereafter no member of the
Commission shall act as a local governmental lobbyist.

D. During his or her tenure, no member of the Commission shall have a substantial
financial interest in any work, business, property or official action of an Oakland agency.
For purposes of this section, a substantial financial interest includes, but is not limited
to, the following situations: 1) the member has a controlling ownership interest in a
business entity doing business with an Oakland agency; or 2) the member serves as a
director, officer, general partner, or trustee of any business entity doing business with
an Oakland agency. In determining whether a substantial financial interest exists, the
Commission shall be guided by the laws, opinions and advice pertaining to financial
conflicts of interest pursuant to the California Political Reform Act.

E. The provisions of subsection 2.24.050(B)(2) and 2.24.050(B)(4) shall only apply
to those Commissioners appointed after the effective date of this section.

2.24.060 ELECTION OF CHAIRPERSON AND MEETINGS

At the first regular meeting of each year the members shall elect a chairperson and a
vice chairperson. The Commission shall hold regular meetings at an established time
and place suitable for its purpose. Other meetings scheduled for a time or place other
than for regular meetings shall be designated as special meetings. Written notice of
special meetings shall be provided the members, the Council, and the public press at
least seventy-two hours before the meeting is scheduled to convene.

2.24.070 RULES, REGULATIONS AND PROCEDURES

The Commission shall establish rules, regulations and procedures for the conduct of its
business by a majority vote of the members present. The Commission must vote to
adopt any motion or resolution. The Commission shall transmit to the City Council any
rules, regulations and procedures adopted by the Commission within seven calendar
days of adoption. A rule, regulation or procedure adopted by the Commission shall
become effective 60 days after the date of adoption by the Commission unless before
the expiration of this 60 day period two-thirds of all the members of the City Council vote
to veto the rule, regulation or procedure.





2.24.080 STAFF ASSISTANCE

Director, an Executive Assistant, and additional personnel as circumstances require.
The Executive Director shall be a classified position subject to the civil service rules of
the City of Oakland however the City Administrator, or his or her designee, should use
his or her best efforts to consult with the Commission prior to the hiring or termination of
the Executive Director.

2.24.090 LEGAL ASSISTANCE

The City Attorney is the Commission's legal advisor. The City Attorney shall provide the

Professional Responsibility and applicable state law. In the event of a conflict, the City
Attorney, after consultation with the Commission, shall retain outside counsel.

2.24.100 PROTECTION AGAINST RETALIATION

A. No officer or employee of the City shall use or threaten to use any official
authority or influence to effect any action as a reprisal against a City officer or
employee for acting in good faith to report or otherwise bring to the attention of the
Commission or other appropriate agency, office or department, information regarding
the violation of any regulation or ordinance over which the Commission has authority.

B. No officer or employee of the City shall use or threaten to use any official
authority or influence to discourage, restrain or interfere with any other person for the
purpose of preventing such person from acting in good faith to report or otherwise bring
to the attention of the Commission or other appropriate agency, office or department,
information regarding the violation of any regulation or ordinance over which the
Commission has authority.

2.24.110 SEVERABILITY

The provisions of this ordinance are severable. If any word, clause, sentence,
paragraph, provision, or part of this ordinance, or the application of this ordinance to any
person, is declared invalid, preempted or unconstitutional by any court, the court's ruling
shall not impair or invalidate any other portion of this ordinance. The City Council finds
and declares that it would have adopted this ordinance without the invalid, preempted or
unconstitutional word, clause, sentence or provision.

IN COUNCIL, OAKLAND, CALIFORNIA,
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E. Oversee compliance with any ordinance intended to supplement
the Brown Act or Public Records Act.

F. Review all policies and programs which relate to elections and
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campaigns in Oakland, and report to the City Council regarding the
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impact of such policies and programs on City of Oakland elections and
campaigns.
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amendments to the City of Oakland Code of Ethics, Campaign Reform
Ordinance, Conflict of Interest Code, any ordinance intended to supplement the
Brown Act or Public Records Act, and lobbyist registration requirements should
the City
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Council adopt lobbyist registration legislation, and submit a formal report
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all local regulations and local ordinances related to campaign financing, conflict
of interest, lobbying, the Brown Act, the Public Records Act, and public
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which shall be reviewed by the Commission ad adjusted as appropriate, in odd-
numbered years. In 1997, the Commission shall first establish a base salary for
the Office of Councilmember at a level which shall be the same or greater than
that

Page 2: [8] Deleted purne9d 6/20/2007 2:16:00 PM
which is currently received. Thereafter, the Commission shall fix City
Councilmember compensation at a level not to exceed ten percent (10%) above
the base salary as adjusted.
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l. Each year, and within the time period for submission of such information
for the timely completion of the City's annual budget, provide the City Council
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J. Make recommendations to the City Council regarding the
imposition of fees to administer and enforce local ordinances and local
regulations related to campaign financing, conflict of interest, registration of
lobbyists, supplementation of the Brown Act and Public Records Act and public
ethics.
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K. Make recommendations to the City Council regarding the adoption of
additional penalty provisions for violation of local ordinances and local





regulations related to campaign financing, conflict of interest, registration of
lobbyists, and public ethics.
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with respect to a person's duties pursuant to applicable campaign financing,
conflict of interest, lobbying, and public
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campaign financing, conflict of interest, lobbying, and public ethics.






CITY OF OAKLAND FATRNESS

Public Ethics Commission
Jonathan Stanley, Chair

B
: S
ey =

Barbara Green-Ajufo, Vice-Chair ] a‘_,ﬁ:‘ ﬁ
. - iy Ll in

Alaric Degrafinried & - §:§

Alex Paul . 'M\

Ai Mori OPENNESS

Richard Unger

Vacancy

Daniel D. Purnell, Executive Director

One Frank Ogawa Plaza, 4" Floor, Oakland, CA 94612 (510) 238-3593 Fax: (510) 238-3315
TO: Public Ethics Commission
FROM: Daniel Purnell
DATE: January 4, 2010 (Held Over To February 1, 2010)
RE: A Staff Report And Action To Be Taken Regarding Proposed Amendments

To O.M.C. Chapter 2.24 (Powers And Duties Of The Public Ethics
Commission)

At its meeting of December 7, 2009, the Commission focused its discussion on proposed
Section 2.24.050, "Commissioner Qualifications and Restrictions." Specifically, the Commission
considered language proposed by the MGO Democratic Club and alternative language
submitted by staff. Following public comment and debate, the Commission came to a resolution
regarding the language that it would consider recommending to the City Council for adoption.
The Commission requested staff to attach a complete "redline" version of all amendments for its
final review at tonight's meeting.

Commission staff recommends that the Commission make any final changes to the attached
redline and to direct staff to forward the proposal to the City Council for adoption.

Respectfully submitted,

Daniel D. Purnell
Executive Director
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INTRODUCED BY COUNCILMEMBER APPROVED AS TO FORM AND
LEGALITY

CiTY ATTORNEY

ORDINANCE NoO. C.M.S.

ORDINANCE AMENDING CHAPTER 3.20 OF THE OAKLAND MUNICIPAL
CODE PERTAINING TO THE REGISTRATION OF LOBBYISTS

THE COUNCIL OF THE CITY OF OAKLAND DOES ORDAIN AS FOLLOWS:

SECTION 1. The Oakland Municipal Code is hereby amended to add, delete, or
modify sections as set forth below (section numbers and titles are indicated in bold
type; additions are indicated by underscoring and deletions are indicated by strike-
threugh-type; portions of the regulations not cited or not shown in underscoring or strike-
through type are not changed.

SECTION 2.

3.13.011 Findings and Declarations

The Oakland City Council finds and declares:

A. Organizations rely upon the services of lobbyists to influence City officials and
City employees about proposed or pending governmental decisions.

B. The people of Oakland have the need and right to know the identity of lobbyists
who attempt to influence the decisions of City government and the means
employed by them to advance the interests of their clients.

C. The disclosure of lobbyists, their activities, their clients and the interests being
represented will improve public knowledge and confidence in the integrity of City
government.

D. The disclosure of lobbyists, their activities, their clients and the interests being

represented is necessary to ensure City officials are kept informed about the
identity of persons whose interests the lobbyists represent and that City officials
are not improperly influenced by such lobbyists.






3.13.012 Purpose of This Act

The purpose of this Act is to maintain a fair and open decision-making process in City

government by requiring those who seek to influence the legislative and administrative

actions of the City to register and publicly disclose their lobbying activities.

3.20.030 Definitions

For the purposes of this ordinance, the following definitions shall be applicable:

A.
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COMMENT: The Commission determined that a "person doing
business with the City", as defined, should be regulated outside the
provisions of the LRA. How and in what kind of ordinance remains
to be determined. Commission staff has also expressed the opinion
that the current definition is rather vague and potentially overbroad.
Staff will develop alternative language for later Commission
consideration.

“Public officer" means the Mayor, members of the City Council, the City Attorney, the

City Auditor, the City Clerk, and members of City boards and commissions who
are required to file a statement of economic interest in connection with their
service on a City board or commission.

COMMENT: Commission staff revised the definition of "public
officer" to make it consistent with the Oakland City Charter and
existing reporting requirements.

3.20.060 Exceptions

The provisions of this Act shall not apply:

| A.

B. To the publication or broadcasting of news items, editorials, or other comments,
or paid advertisements, which directly or indirectly urge governmental action.

C. To a person specifically invited by the city council or redevelopment agency or
any committee thereof, or by any board or commission, or any committee of a
board or commission, or by any officer or employee of the city or agency charged
by law with the duty of conducting a hearing or making a decision, for the
purpose of giving testimony or information in aid of the body or person extending
the invitation.

D. To a person who, without extra compensation and not as part of, or in the
ordinary course of, his or her regular employment, presents the position of his or
her organization when that organization has one or more of its officers, directors,
employees or representatives already registered under the provisions of this Act.

governmental action are limited to: (1) Publicly appearing at a public meeting,

| public hearing, or other official proceeding open to the public; or (2) Preparing or
submitting documents or writings in connection with the governmental action for
use at a public meeting, public hearing, or other official proceeding open to the
public; and (3) Contacting city or redevelopment agency employees or agents
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H. "Public official" means an elected
or appointed officer or employee or
officially designated representative,
whether compensated or not, of the
United States or any of its agencies,
the State of California, any political
subdivision of the state, including
cities, counties, districts, or any public
corporation, agency or commission.

- ‘[Deleted: official

__ -~ { Deteted: civil

- ‘[Deleted: manager or executive

- ‘[Deleted: .and

oo ‘[Deleted: .

A






F. To designated representatives of a recognized employee organization whose
activities are limited to communicating with city officials or their representatives
regarding 1) wages, hours and other terms and conditions of employment
pursuant to the procedures set forth in Government Code Sections 3500 -- 3510,
or 2) the administration, implementation or interpretation of an existing
employment agreement.

G. To persons whose only activity is to 1) submit a bid on a competitively bid
contract, 2) respond to a request for proposal or qualifications, or 3) negotiate the
terms of a written contract if selected pursuant to such bid or request for proposal
or qualifications. This exception shall not apply to persons who attempt to
influence the award of terms of a contract with any elected official or member of
any City board or commission.

H. To a person whose only communications regarding a proposed or pending
governmental decision are made, submitted or distributed at a publicly noticed
meeting of the City Council, Redevelopment Agency, City board or commission,
or any standing committee of the City Council, Redevelopment Agency or City
board or commission, and the person publicly identifies himself or herself and the
name of the person or client on whose behalf the communication is made.

l. To a compensated representative of a non-profit corporation that operates or
manages property in which the City or Redevelopment Agency has an ownership
or possessory interest and on which property the non-profit corporation performs
a public function or service on behalf of the City, Redevelopment agency, or on
behalf of a multi-governmental agency in which the City or Redevelopment
Agency is a member.

3.20.130 Personal Obligation of City Officials Prohibited
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No local governmental lobbyist shall cause or influence the introduction of any
ordinance, resolution, appeal, application, petition, nomination or amendment thereto for





the purpose of thereafter being employed as a lobbyist to secure its granting, denial,
confirmation, rejection, passage or defeat.

| 3.20.160

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,, \
)
3.20.210 Civil Penalties; Late Fines

i governm_ent:_;ll action or to cause any
i communication to be sent to a city or
.. . . . . X L. \‘\»\\\ agency officer or designated
A. Civil penalties shall be imposed by resolution of the Public Ethics Commission. \!' | employee in the name of any fictitious
‘\‘\‘ 1 | person or in the name of any real
i . i X L. i i i | person, except with the consent of
B. Except as otherwise specified in this Act, the Commission may impose penalties |\, | such real person. 1
| of up to one thousand dollars ($1,000) for each violation sustained. Y o170
AR | G
. . . . . \ “‘\\\\\\‘( Deleted: No local ]
C. In addition to any other penalty or remedy available, if any person fails to file any ' ,
- . " . . '\, | Deleted: , client, contractor, or
report or statement required by this Act, after any deadline imposed by this Act,

such person shall be liable to the City in the amount of $[10/25/50] per day after |

Deleted: False Appearances
Prohibited.{

1

No local governmental lobbyist, client,
contractor, or person doing business
with the city or the redevelopment
agency shall attempt in any way to
create a fictitious appearance of
public favor or disfavor of any

person doing business with the city or

the redevelopment agency

the deadline until the statement or report is filed, up to a maximum amount of

\ “y\
L
W

Director determines that the late filing was not willful and that enforcement of the o
penalty would not further the purposes of this Act. No liability shall be waived if a

+ 1 Deleted: shall
$[100/250/500]. Liability need not be enforced by the Commission if its Executive

{ Deleted: , either directly or indirectly,

orally or in writing

\ \[
statement or report is not filed within 10 days after the Executive Director has '
sent specific written notice to the filer of the filing requirement.

\

Deleted: such person

Deleted: city or agency

o A

Deleted: complaint

COMMENT: The Commission agreed conceptually to include the
above "late fine" provision to the LRA. The Commission needs to
determine 1) the "per day" fine and 2) whether and in what amount to
impose a maximum cap on late fines. Commission staff previously
reported that of the five surveyed cities that impose late fines, the
amounts ranged between $10 per day up to a maximum amount of
$100; to $50 per day with no maximum amount. As a general
principle, late fines have a dual purpose: to create an incentive for
timely filing and to penalize those who are late and delay public
disclosure of information. Commission staff recommends a $25 per

day late fine up to a maximum amount of $500 as appropriate for
achieving these two purposes.

D. If any civil penalty, late fine or registration fee imposed by the Public Ethics
Commission is not timely paid, the Commission shall refer the debt to the
appropriate City agency or department for collection.

3.20.225 REGISTRATION FEES






A. At the time of initial registration and annual re-reqistration as specified in Section
3.20.040, each lobbyist shall pay a fee of $180.00. The Public Ethics Commission shall
prorate the fee for initial reqgistration by calendar quarter. The Public Ethics Commission
shall annually review the amount of registration fees and make any recommendation for
their adjustment to the City Council.

B. The Public Ethics Commission shall deposit all fees collected pursuant to this
Section to the City's general purpose fund.

COMMENT: The Commission directed staff to develop and propose
language for the imposition of an annual filing fee. The proposed
amounts are based on the following factors: The number of hours
Commission staff expends on an annual basis administering the
registration and reporting process; the "mid range" salaries of
Commission staff; and the number of lobbyists currently registered.

The Commission may wish to consider a recommendation to waive
or reduce registration fees when and if the Commission recommends
registration for certain "volunteer" representatives of organizations.
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Daniel D. Purnell, Executive Director

One Frank Ogawa Plaza, 4" Floor, Oakland, CA 94612 (510) 238-3593 Fax: (510) 238-3315
TO: Public Ethics Commission
FROM: Daniel Purnell
DATE: February 1, 2010
RE: A Staff Report And Action To Be Taken Regarding Proposed Amendments

To The Oakland Lobbyist Registration Act (O.M.C. Chapter 3.20)

At its meeting of November 2, 2009, the Commission directed staff to make several revisions to
a set of proposals for amending the Lobbyist Registration Act (LRA) previously submitted by
Commissioner Wiener. The Commission also directed staff to include proposed language
relating to late filing penalties and registration fees. Attached to this memorandum is a working
"redline” of the proposed amendments as revised by the Commission. Attachment 1. Staff has
annotated comments into the text explaining the most recent revisions.

With the most recent revisions, the Commission is close to recommending a final set of
amendments to the LRA to the City Council. Still requiring further Commission consideration are
the issues of 1) the point at which volunteer members of organizations should be required to
register as lobbyists and report their activities; and 2) whether and in what format should the
current provisions regulating the conduct of "contractors” and "persons doing business with the
City" be implemented outside of the provisions of the LRA. The Commission needs to determine
whether to submit some version of the attached amendments to the City Council for
consideration relatively soon, or to wait until these additional two issues are developed, debated
and resolved before sending an entire package of recommendations to the City Council.

At the December 7, 2009, a public speaker requested that the Commission direct staff to provide
an assessment of LRA Section 3.20.060(E), which provides an exception from the LRA's
provisions for "attorneys, architects or civil engineers™:

3.20.060 Exceptions

The provisions of this Act shall not apply. . .





E. [To a]ny attorney, architect or civil engineer whose attempts to influence
governmental action are limited to: (1) Publicly appearing at a public meeting,
public hearing, or other official proceeding open to the public; (2) Preparing or
submitting documents or writings in connection with the governmental action for
use at a public meeting, public hearing, or other official proceeding open to the
public; and (3) Contacting city or redevelopment agency employees or agents
working under the direction of the city manager or executive director directly
relating to 1. and 2. above.

The above exception was part of the original version of the LRA adopted by the City Council and
based on the San Jose ordinance that existed at the time. Its obvious application is in the
context of the City's planning and development process in which "attorneys, architects and civil
engineers" are retained by an applicant to obtain the necessary permits and approvals on behalf
of a particular project. Since these persons could otherwise meet the definition of a contract
lobbyist, the policy issue is whether to require the many people who routinely meet and confer
with City staff in connection with securing permits and approvals on various residential,
commercial or industrial projects to register as lobbyists. Any communications occurring outside
those specified in the exception could trigger a registration and reporting requirement.

Commission staff notes that the above exception is narrowly drawn in that it applies only to three
recognized and licensed professions, and is confined to a fairly narrow range of
communications. The existing exception should arguably be modified to 1) permit any kind of
"licensed" engineer (structural, seismic, geologic, mechanical) to take advantage of this
exception, and 2) "city manager"” should be conformed to the current term of "city administrator”,
and "executive director" should be conformed to the current term of "agency or department
director". Commission staff has taken the liberty of providing a redline draft of these changes in
Section 2.20.060(E) for Commission consideration.

Respectfully submitted,

Daniel D. Purnell
Executive Director
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Daniel D. Purnell, Executive Director

One Frank Ogawa Plaza, 4" Floor, Oakland, CA 94612 (510) 238-3593 Fax: (510) 238-3315
TO: Public Ethics Commission
FROM: Daniel Purnell
DATE: February 1, 2010
RE: Informational Report On The Port of Oakland's "Commissioner Collaborative
Website"

At its regular meeting of January 4, 2010, the Commission requested staff to inquire into
allegations that members of the Oakland Board of Port Commissioners ("Port Board") maintain
an "illlegal" website.

Commission staff contacted John Betterton, secretary to the Oakland Port Board. Mr. Betterton
said that the Port Board has maintained a "Commissioners Collaborative Website" for
approximately four years. The website is accessible to members of the Port Board and Port
staff. He said the website was established after the Port Board was served a subpoena and the
Port District was required to reconstruct, at significant public expense, a record of email
communications among Port Board members, staff and outside parties. Because some of the
emails were sent and/or received via outside servers (such as servers maintained by the
employers of several Port Board members), the website was established to provide a common
"portal" by which Port Board members could communicate among themselves and Port staff
while maintaining an accessible electronic record of the email traffic. In this manner, Mr.
Betterton said, the website serves merely as any other email server but with a retention capacity
that can be accessed when necessary by Port staff. He said that the website also contains
several directories, databases and calendaring features that also can be accessed by Port
Board members and staff. He insisted the website does not serve as a "blog" in which opinions
and communications are mutually shared by Port Board members in a way that could violate
open meeting laws.

Mr. Betterton kindly permitted Commission staff access to the website. The website appeared
as Mr. Betterton described: There is a directory of Commissioner names, addresses and email
addresses, a staff directory, and a list of Port vendors and tenants. There is also an electronic





calendar feature which lists dates of upcoming meetings, and a "polling" feature which allows a
user to ask specified recipients a question and then automatically tallies the responses. Mr.
Betterton said that this feature has only been used twice, by him, once to remind Port Board
members of an upcoming meeting and the other to check members' availability for scheduling a
meeting. Commission staff was able to confirm both uses on the website.

There was no indication that the website was being used to facilitate serial communications
among Port Board members.

Mr. Betterton said that he is in the process of cancelling the website due to its cost and relative
lack of use.

This is an informational report requiring no Commission action. Should members of the
Commission have any questions they are free to contact staff or place this matter on a future
Commission agenda.

Respectfully submitted,

Daniel D. Purnell
Executive Director
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