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Approved as to Form and Legality∗∗ 
 
__________________________ 


City Attorney 
City of Oakland 
Public Ethics Commission 
April 7, 2010 


 
In the Matter of       )       
        )   Complaint No. 10-01 
        )     
 


David Mix filed Complaint No. 10-01 on January 21, 2010.   
 


I. SUMMARY OF COMPLAINT 
 
Mr. Mix filed Complaint No. 10-01 alleging that Oakland Mayor Ron Dellums and 


City Council President Jane Brunner violated the City Council's Code of Ethics and 
various other laws by withdrawing the proposed nomination of Lorenzo Hoopes to the 
Paramount Theatre board of directors at the City Council meetings of January 5, 2010, 
and January 19, 2010.  Attachment 1. 


 
II. FACTUAL SUMMARY 
 
 On January 5, 2010, the Oakland City Council considered four nominations from 
Mayor Ron Dellums for appointment to the Paramount Theatre's board of directors.  The 
nominees were Lorenzo Hoopes, Clinton Killian, Rob McKean and Ed Thomas.  During 
consideration of the nominees, a public speaker and City Councilmember Nancy Nadel 
raised concerns over reports that Mr. Hoopes had contributed a large sum of money in 
support of Proposition 8.  (Proposition 8, otherwise known as the "California Marriage 
Protection Act," was approved by voters during the November 2008 election.  It added a 
new section to the California Constitution providing "Only a marriage between a man 
and a woman is valid or recognized in California.")  The City Council adopted a motion 
to continue the item for two weeks until its January 19 meeting. 
 
 At the January 19, 2009, meeting, City Council President Jane Brunner 
announced that the Mayor's Office requested that the item be pulled from the agenda 
that evening.  According to Bouapha Toommaly of the Mayor's staff, the nominations to 
the Paramount Board have not been re-submitted to the City Council.  The members 
continue to serve in a "holdover" capacity. 
 
 Mr. Mix alleges that Mayor Dellums and Councilmember Brunner violated their 
oaths of office, the City Council Code of Ethics and various other laws for removing the 
nomination of Mr. Hoopes from City Council consideration. 
 
 







III. ANALYSIS   
 


A. Commission Jurisdiction 
 


  Section 2.24.020(B) of the Commission's enabling ordinance states that it 
shall be the "function and duty" of the Commission to "oversee compliance with the City 
Code of Ethics."  Section I of the Commission's General Complaint Procedures states 
that the procedures shall apply to "the review, investigation and hearing" of alleged 
violations of "The City Council Code of Conduct" and the "City of Oakland Code of 
Ethics, if adopted by the City Council."  Based on these authorities, the Commission has 
historically considered complaints alleging violations of the City Council's "Code of 
Conduct." 


 
B. City Council's Code Of Conduct/Code of Ethics    
 


On March 2, 2010, the Oakland City Council adopted its most recent 
version of its Rules of Procedures.  Contained in the City Council's Rules of Procedures 
is the City Council's "Code of Conduct." 1  The Code of Conduct provides broad 
standards of conduct to which the City Council voted to adhere.2 


 
Commission staff has consistently expressed concerns about the 


administrative enforceability of the City Council Code of Conduct/Code of Ethics.  While 
several provisions are reasonably specific (though not relevant to this complaint), most 
are too vague and/or ambiguous to give adequate notice of what type of conduct will or 
will not constitute a violation.  Since Paragraph 12 of the Code refers to the "censure" 
by the City Council of any member who "willfully violates the rules of conduct contained 


                                            
1 The current Code of Conduct has previously been designated as the City Council's "Code of Ethics" in prior versions of the 
City Council's Rules of Procedure.  The current "Code of Conduct" also refers to itself as the "Code of Ethics" in Paragraph 12.  
2 Each member of the City Council has a duty to: 


1. Respect and adhere to the American ideals of government, the rule of law, the principles of public 
administration and high ethical conduct in the performance of public duties. 
2. Represent and work for the common good of the City and not for any private interest. 
3. Refrain from accepting gifts or favors or promises of future benefits which might compromise or tend to 
impair independence of judgment or action. 
4. Provide fair and equal treatment for all persons and matters coming before the Council. 
5. Learn and study the background and purposes of important items of business before voting. 
6. Faithfully perform all duties of office. 
7. Refrain from disclosing and information received confidentially concerning the business of the City, or 
received during any closed session of the Council held pursuant to state law. 
8. Decline any employment incompatible with public duty. 
9. Refrain from abusive conduct, personal charges or verbal attacks upon the character, motives, ethics or 
morals of other members of the Council, staff or public, or other personal comments not germane to the issues before 
the Council. 
10. Listen courteously and attentively to all public discussions at Council meetings and avoid interrupting other 
speakers, including other Council members, except as may be permitted by established Rules of Order. 
11. Faithfully attend all sessions of the Council unless unable to do so because of disability or some other 
compelling reason. 
12. Maintain the highest standard of public conduct by refusing to condone breaches of public trust or improper 
attempts to influence legislation, and by being willing to censure any member who willfully violates the rules of 
conduct contained in this Code of Ethics.  







in this Code of Ethics," the Commission has in the past considered whether to forward 
specific complaints to the City Council for consideration. 


 
 City Charter Section 200 expressly provides that the Mayor is not a 


member of the City Council.  Thus the Council-adopted Code of Conduct, as most 
recently adopted on March 2, 2010, does not apply to him or to his actions.  Mr. Mix 
argues that the Code of Conduct should apply to the Mayor because the Mayor was 
once a member of the City Council and, in approving the amendment to create a 
separate office of the Mayor, voters did not intend to have the Code of Conduct no 
longer apply to the Mayor.  Nevertheless, the City Charter is the paramount law of the 
City and the City Council has re-adopted its Code of Conduct a number of times since it 
was amended, fully aware that the Mayor was no longer part of the City Council.  Thus it 
is difficult to accept that the City Council, in re-adopting the Code of Ethics in March 
2010, intended to include the Mayor in its provisions. 


 
 Finally, even if the Mayor were bound by the Code of Conduct, and even if 


the Code of Conduct were actionable in this complaint, Commission staff cannot 
appreciate how voting for a motion to continue the January 5 item to January 19, as Ms. 
Brunner and all other councilmembers did, or pulling the item from consideration at the 
January 19 meeting as Mr. Dellums did, would constitute a violation of any of the 
standards.  According to Ms. Toommaly, the Mayor's Office is still contemplating Mr. 
Hoopes' nomination.     


 
C. Violations Of Other Provisions Of Law  
 
 Mr. Mix contends that by pulling the nominations, Mayor Dellums violated 


his oath of office, the state and federal constitutions, the Oakland City Charter and "all 
other laws pertaining thereto."  Commission staff was unable to identify any other law 
over which the Commission has authority to determine that would be applicable to Mr. 
Mix's allegations.  Mr. Mix argues that the Commission's broad Charter mandate gives 
the Commission authority to determine issues arising under City laws.  However, as 
Commission staff repeatedly points out, Charter Section 202(b) provides that the 
Commission's functions, duties, powers and jurisdiction shall be prescribed by the City 
"by ordinance."  There is no other ordinance over which the Commission has authority 
to determine that regulates the issue of which Mr. Mix complains.  


 
IV. STAFF RECOMMENDATION 


 
Commission staff recommends that the Commission dismiss Complaint No. 10-


01 on grounds that there is no information to support a conclusion that Mayor Dellums 
or City Councilmember Jane Brunner violated provisions of the City Council's Code of 
Ethics or any other provision of law when Ms. Brunner voted to continue consideration 
of the item on January 5, 2010, or when Mayor Dellums requested that the item be 


 
 
 







pulled from consideration prior to the City Council meeting of January 19, 2010.  
 


Respectfully submitted, 
 
 
Daniel D. Purnell 
Executive Director  


 
  


                                            
∗∗  City Attorney approval as to form and legality relates specifically to the legal issues raised in 
the staff report.  The City Attorney's approval is not an endorsement of any policy issues 
expressed or of the conclusions reached by staff on the merits of the underlying complaint. 
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Approved as to Form and Legality∗∗ 
 
__________________________ 


City Attorney 
City of Oakland 
Public Ethics Commission 
April 7, 2010 


 
In the Matter of       )       
        )   Complaint No. 10-02 
        )     
 


David Mix filed Complaint No. 10-02 on January 26, 2010.   
 


I. SUMMARY OF COMPLAINT 
 
Mr. Mix filed Complaint No. 10-02 alleging that the Commission did not address 


or consider seven specific questions he raised in connection with his Complaint Nos. 
09-08 through 09-11, inclusive ("consolidated complaints"), at the Commission meeting 
of January 4, 2010.  Attachment 1.   


 
II. PROCEDURAL HISTORY 
 
 Mr. Mix filed the consolidated complaints on July 13, 2009, alleging that various non-
profit entities had, among other things, used City funds and resources to impermissibly 
support a local ballot measure ("Measure C") approved by Oakland voters during a special 
election in July 2009.   The Commission first agendized the consolidated complaints for its 
December 7, 2009, regular meeting.  The item was postponed to the January 4, 2010, 
meeting due to concerns over sufficient notice to the responding parties.   
 
 At its January 4 meeting, the Commission approved a motion to: 
 


 1) dismiss the consolidated complaints on grounds that the Commission has 
no jurisdiction or authority to determine the alleged violations of state law or the 
alleged breaches of City contracts; 


 
 2) refer to the Office of the City Attorney and the Office of the City Auditor the 
issue of whether the Zoological Society and/or the Museum Foundation violated any 
material term of their respective operating agreements with the City in connection 
with their campaign contributions to the Economic Stimulus for Oakland (ESO) 
Committee;  


 
 3) refer to the Fair Political Practices Commission (FPPC) the issue of 
whether the ESO Committee or any person violated provisions of the California 
Political Reform Act and/or the regulations thereto in connection with the use of 
Form 461 by a primarily formed recipient committee; 







 4) refer to the FPPC the issues of whether the Chabot Foundation or any 
other person violated provisions of the California Political Reform Act and/or the 
regulations thereto by making two contributions in excess of $100 each using a 
cashier's check;  


 
 5) refer to the FPPC the issues of whether the ESO Committee or any 
other person violated provisions of the California Political Reform Act and/or the 
regulations thereto by receiving, expending and/or failing to return two Chabot 
Foundation contributions in excess of $100 made by cashiers' check; and 


 
 6) refer to the FPPC the issue of whether the Chabot Foundation served 
as the agent or intermediary for any person in making contributions to the ESO 
Committee and whether the Chabot Foundation and/or the ESO Committee 
failed to disclose the identity of any person on whose behalf such contributions 
were made.   
 
On January 14, 2010, Commission staff sent a letter addressed and hand-


delivered to the Offices of the City Attorney and the City Auditor requesting that they 
inquire whether Zoological Society and/or the Museum Foundation violated any material 
term of their respective operating agreements with the City in connection with their 
campaign contributions to the Economic Stimulus for Oakland (ESO) Committee.  
Attachment 2.  


 
On January 14, 2010, Commission staff sent a letter to Gary Winuk, chief 


enforcement officer for the FPPC, requesting his office to investigate issues raised in 
the consolidated complaints, specifically, 1) whether the Chabot Space and Science 
Foundation, a California non-profit corporation, "violated the PRA by making two 
contributions to the Economic Stimulus Committee in the amounts of $13,000 and 
$15,000, respectively, in the form of two cashier's checks," and 2) whether the Chabot 
Foundation "served as the agent or intermediary for any person in making contributions 
to the Economic Stimulus Committee without disclosing the identity of any person on 
whose behalf such contributions were made."  Attachment 3. 
 
 Mr. Mix alleges that at the Commission's January 4, 2010, meeting the 
Commission failed to discuss or to determine whether the Chabot Foundation acted as 
a "recipient committee" by raising funds specifically for the purpose of supporting 
Measure C.  He also contends that staff did not address nor did the Commission 
consider additional questions he raised about the Chabot Foundation's alleged 
fundraising activities in an email he sent on December 1, 2009, several days after he 
received a copy of the preliminary staff report.  Attachment 4.   
 
III. ANALYSIS 
 
 Mr. Mix is correct when he states that he and a public speaker raised the issue of 
whether the Chabot Foundation acted as a recipient committee at the Commission 
meeting of January 4, 2010.  His allegations were based on a November 5, 2009, 







declaration by Jill Knowland, the Chabot Foundation's Finance Director and CFO, which 
Commission staff obtained during the course of its investigation.  However as stated in 
the staff report, the Commission does not have the authority to determine violations of 
the Political Reform Act ("PRA").  Based on Mr. Mix's testimony at the January 4 
meeting, the Commission directed staff to request the FPPC investigate whether the 
Chabot Foundation violated the PRA by serving as "the agent or intermediary for any 
person in making contributions to the Economic Stimulus Committee without disclosing 
the identity of any person on whose behalf such contributions were made."  This inquiry 
necessarily implicates the factual and legal issues of whether the Chabot Foundation 
acted as a recipient committee and, if so, whether it properly disclosed such 
contributions on a campaign statement. 
 
 The other issues Mr. Mix raised in his December 1 email -- whether the Chabot 
Foundation misused public resources in the alleged collection of campaign contributions 
and the extent to which the Chabot Foundation may have engaged in campaign 
fundraising -- Commission staff determined to be either outside the Commission's 
authority to determine or constituted issues which an FPPC investigation would 
necessarily address.  As stated in the staff report, the Chabot Foundation is a private 
non-profit corporation that has no contractual relationship with the City.  Two other non-
profit entities implicated in his complaint, the Museum Foundation and the Zoo Society, 
did have a contractual relationship with the City which served as a basis for the 
Commission's referral to the Offices of the City Attorney and City Auditor that they 
investigate whether these corporations violated any material term in their operating 
agreements with the City.     
 
 Mr. Mix argues that the Commission should direct staff to further investigate his 
allegations against the Chabot Foundation on grounds that the City of Oakland is the 
most influential member of the Chabot Space and Science Center Joint Powers 
Authority (JPA), the governmental agency responsible for running the Chabot Space 
and Science Center.  Commission staff believes that most of the additional issues Mr. 
Mix raises would be more appropriately addressed by the FPPC since they deal with the 
details of alleged fundraising activities outside the scope of Commission authority.   
 
 As to allegations that the Chabot Foundation have misused public resources in 
connection with its alleged fundraising activities, Commission staff notes again that the 
Commission does not have the authority to determine whether the state laws regulating 
such allegations were violated, and that there is no agreement existing between the City 
and the Chabot Foundation that creates a contractual interest in how the Chabot 
Foundation conducts its activities.  Thus Commission staff questions whether there is 
sufficient basis in law or fact to justify additional Commission inquiry into the affairs of 
the Chabot Foundation in the manner that Mr. Mix requests.   
 
IV. STAFF RECOMMENDATION 
 
 Commission staff recommends that the Commission dismiss Complaint No. 10-
02 on grounds that the issues contained in the December 1 email were either 







addressed in the Commission's January 14 referral to the FPPC or constitute issues 
outside the Commission's scope of authority to determine.       
 
Respectfully submitted, 
 
 
 
Daniel D. Purnell 
Executive Director 
 
 
 


                                            
∗∗  City Attorney approval as to form and legality relates specifically to the legal issues raised in 
the staff report.  The City Attorney's approval is not an endorsement of any policy issues 
expressed or of the conclusions reached by staff on the merits of the underlying complaint. 
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 City & 
population


Salary      
(per month)


Health 
benefits


Dental/ 
Vision 


Retirement
plan


Life 
Insurance


Automobile 
Allowance (Monthly)


Los Angeles
14,899.10$             Yes Yes Yes Yes 500.004,018,080 $                                      


San Diego
6,282.00$               Yes Yes Yes Yes 800.001,256,509 $                                      


San Jose
7,500.00$               Yes Yes Yes Yes 600.00973,672 $                                      


San Francisco
8,020.25$               Yes Yes Yes Yes 400.00808,844 $                                      


Long Beach
2,612.00$               Yes Yes Yes Yes 450.00492,912 $                                      


Fresno
5,416.00$               Yes Yes No No 260.00481,035 $                                      


Sacramento
5,068.00$               Yes Yes Yes Yes 400.00467,343 $                                      


Santa Ana
125.00$                  No No Yes Yes 400.00353,428 $                                      


Bakersfield 
100.00$                  560.00329,562 $                                      Yes Yes Yes Yes


Riverside  
293,201 3,284.00$               Yes Yes Yes Yes 350.00$                                      
Stockton


1,993.96$               -290,141 $                                           No No No No


Oakland 6,072.00$               Yes Yes Yes Yes 550.00$                                       
Mean of Top 8 
Cities (except 


Oakland) 6,240.00$               
Mean of Top 12 


Cities (except 
Oakland) 5,027.00$               


City Council Member Salary /BenefitComparison 2010
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TO:  Public Ethics Commission 
FROM:  Daniel Purnell 
DATE:  April 7, 2010 


 
RE: A Report And Action To Be Taken Regarding Required Review And 


Adjustment Of City Council Salaries 
 


In March, 2004, Oakland voters adopted ballot Measure P.  Among other things, Measure P 
amended the Commission's authority for adjusting City Council salaries.  This memorandum 
analyzes the Commission's mandatory and discretionary authority under the City Charter and 
presents the Commission with its options for determining City Council salaries for Fiscal Year 
(FY) 2010-2011. 


 
I. BACKGROUND AND HISTORY OF SALARY ADJUSTMENTS 


 
When Oakland voters created the Public Ethics Commission in 1996, they authorized the 


Commission to establish a base salary for City Councilmembers and to adjust it in every odd-
numbered year in an amount not to exceed ten percent.  The Commission established a base 
level City Council salary in November, 1997, in the annual amount of $60,000.  The previous 
annual salary amount was $36,900. 
 


In November, 1998, Oakland voters adopted Measure X, which amended the 
Commission's salary-setting authority by providing that any future salary increase must be 
approved by a public vote.  The Commission did not make a salary adjustment in 1999. 
 


In July, 2001, the Commission took action to increase City Council salaries by ten 
percent.  The Commission forwarded its resolution to the City Council with a request that the 
City Council place it before the voters for approval in the March, 2002, election.  The City 
Council voted unanimously to place the question before the voters.  The measure lost by a vote 
margin of 61 to 39 percent. 







In July, 2003, the Commission again adopted a resolution to increase City Council 
salaries by 10 percent and requested the City Council to place the matter before the voters in 
the March 2004, election.  The City Council took no action on the Commission's request but 
instead forwarded to Oakland voters a series of amendments to the City Charter ("Measure P"), 
one of which addressed the subject of City Council salaries. 
 


In March, 2004, Oakland voters adopted Measure P by a vote margin of 70 to 30 percent.  
Oakland City Charter Section 202(c) now authorizes the Public Ethics Commission to annually 
adjust City Council salaries "by the increase in the consumer price index over the preceding 
year."  The Commission may also adjust salaries beyond the increase in the consumer price 
index (CPI) up to an aggregate total of five percent.  Any annual increase beyond five percent 
must be approved by the voters.  [See full text of amended Section 202(c) in paragraph II.C., 
below.] 
 
 The following is a summary of Commission-approved salary increases since 2004:  
 


June, 2004 5 percent  
June, 2005 2.1 percent (CPI) 
June, 2006 4 percent 
June, 2007 5 percent 
June, 2008 2.9 percent (CPI) 
June, 2009 0.8 percent (CPI) 


 
II. ANALYSIS 
 


A. Current Salary 
 


  Members of the Oakland City Council are currently authorized to receive a salary 
of $6,072 per month or $72,859 per year (inclusive of the Commission's June, 2009, salary 
adjustment.)  This amount is funded in approximately equal shares from the general fund and 
redevelopment agency.  (The City's Budget Office also reports that a number of City 
Councilmembers have voluntarily agreed to reduce their annual salary by ten percent from this 
figure.)  


 
  According to a survey updated recently by Commission staff, the current salary 


received by Oakland City Councilmembers is slightly less than the average salaries provided to 
councilmembers of the eight largest cities in California (excluding Oakland).  The chart shown on 
Attachment 1 compares city council salaries and benefits of the reviewed jurisdictions.  As 
Attachment 1 indicates, the mean (average) salary for councilmembers of these eight cities 
totals $6,240 per month.  Oakland councilmembers currently receive $6,072 per month, or $168 
less than the average monthly salary of the surveyed cities.  However when compared to the 
average salary of the twelve largest cities in California (excluding Oakland), Oakland 
councilmembers receive $1,045 per month more than the $5,027 average salary.  While some of 
the other cities classify their council positions as "fulltime," only one jurisdiction, the City of Los 
Angeles, expressly excludes its councilmembers from receiving outside income.     


 







B. Other Benefits 
 
Although the Commission only has authority to set City Council salaries, questions 


frequently arise over the total compensation package which Oakland City Councilmembers 
receive.  City Councilmembers essentially receive the same benefit package as other permanent 
management employees.  The benefit package includes City-paid contributions to the Public 
Employees' Retirement System (PERS), health, dental and vision coverage, and life and 
disability insurance.  According to the City Budget Office, this benefit package totals an 
additional $41,734 per City Councilmember per year.  The final element of compensation is an 
available car allowance in the amount of $550 per month.   


 
C. Adjusting City Council Salaries Under Charter Section 202(c) 


 
  City Charter Section 202(c) provides: 
 


"Beginning with Fiscal Year 2003-2004, the Public Ethics Commission shall 
annually adjust the salary for the office of Councilmember by the increase in 
the consumer price index over the preceding year.  The Commission may 
adjust salaries beyond the increase in the consumer price index up to a total 
of five percent.  Any portion of an increase in compensation for the office of 
Councilmember that would result in an overall increase for that year in 
excess of five percent must be approved by the voters." 


 
The above language presents the Commission with the following required actions and options: 


 
1. Mandatory CPI Adjustment  
 
 Section 202(c) requires the Commission to make annual CPI 


adjustments in City Council salaries "over the preceding year."1  According to the Office of 
Personnel, most payroll adjustments in the City of Oakland are made annually and take effect on 
the first payroll period after the beginning of the new fiscal year, which will begin on July 1, 2010.  


 
 The federal Bureau of Labor Statistics publishes a CPI for the San 


Francisco-Oakland-San Jose region.  The Bureau of Labor Statistics calculates this index every 
other month.  Based on its most recent CPI calculation through and including February, 2010, 
the CPI has increased 1.0 percent (rounded to the nearest tenth) since April, 2009.  (The next 


                                                           
1 Commissioner Paul last year raised a question regarding the phrase "over the preceding year."  When Measure P 
was adopted in March 2004, the Commission had a short period of time to comply with the new Charter amendment 
for the 2003-2004 fiscal year, which was about to end on June 30, 2004.  Since the federal government publishes CPI 
changes every other month, the most recent and readily available data point for CPI adjustments was from April 2003 
to April 2004.  The Commission has been using that period of time (April to April) as the "preceding year" ever since.  
Commissioner Paul questioned whether the term "preceding year" should have required the Commission to use the 
preceding FISCAL year (i.e., July 2002 to July 2003) or the preceding CALENDAR year (January 2003 to January 
2004) as the basis of the Commission's initial and all subsequent adjustments.  Commission staff believes that a 
preceding 12-month period (i.e., April to April) reasonably constitutes a "preceding year" for purposes of the City 
Charter amendment and that to re-calculate and re-adjust past salary determinations on either a fiscal year or 
calendar year basis would be a complex exercise for which the end result would not likely produce an amount 
significantly different from current levels.  The City Attorney's Office reports that it concurs with this assessment.          







scheduled CPI calculation through and including April, 2010, will be published in May, 2010.)  
Thus Section 202(c) requires the Commission to adjust City Council salaries by at least 1.0 
percent by the end of the current fiscal year, subject to the May, 2010, revise.  A 1.0 percent 
increase would raise existing City Council salaries by an amount of $729.00 annually to a new 
annual total of $73,588.00.    


 
   2. Discretionary Authority To Adjust Salaries Up To Five Percent 
 
    Section 202(c) states that the Commission may adjust salaries 


beyond the increase in the CPI up to a total of 5 percent.  If the CPI increased 1.0 percent since 
April, 2009, the Commission has the discretion to further increase City Council salaries an 
additional 4.0 percent (subject to the May, 2010 revise) without voter approval. 


 
The following table shows the total dollar cost for every one percent 


increase in City Council salaries up to a total of five percent:  
 


%age Increase To Existing 
Base Salary 


Annual Salary Increase Per 
Councilmember 


Annual Cost To Fund City 
Council Salary Increases 


1 percent $  729 $5,832.00 
2 percent $1457 $11,656.00 
3 percent $2186 $17,488.00 
4 percent $2914 $23,312.00 
5 percent $3643 $29,144.00 


 
   3. Public Ratification For Salary Increases Beyond Five Percent 
 


    Section 202(c) states that any annual adjustment of greater than five 
percent must be approved by Oakland voters.  The City Attorney's Office has previously advised 
the Commission that only the City Council may place items directly before the voters.  Thus if the 
Commission were to make a salary adjustment of greater than five percent, it must request the 
City Council to place that portion of the increase exceeding five percent before the voters for 
approval.  The City Council has the discretion whether to place any matter before the voters.   


 
    The following table shows the total dollar cost for every one percent 


increase in City Council salaries beyond five percent:  
 


%age Increase To Existing 
Base Salary 


Annual Salary Increase Per 
Councilmember 


Annual Cost To Fund City 
Council Salary Increases 


6 percent $4372 $34,976.00 
7 percent $5100 $40,800.00 
8 percent $5829 $46,632.00 
9 percent $6557 $52,456.00 


10 percent $7286 $58,288.00 
 
 
III. STAFF COMMENT AND RECOMMENDATION 







 
  There are several factors that the Commission may wish to consider in deciding 


the amount by which to increase City Council salaries.  One is the current salary amount relative 
to other California cities.  As Attachment 1 demonstrates, Oakland City Council salaries are 
less that the mean salaries of the eight largest cities in California but greater than the mean 
salaries of the twelve largest cities.  The other factor is whether the Commission, as a matter of 
policy, should increase salaries above the mandatory CPI adjustment to make progress towards 
restoring City Council salaries to a level comparable to the $60,000 level established in 1997.  
The CPI has increased approximately 39 percent since November, 1997.  Had City Council 
salaries kept pace with adjustments in the CPI since 1997, annual City Council salaries currently 
would total approximately $83,400.00 compared with the $72,859.00 they are currently 
authorized to receive.  


 
  Commission staff recommends that the Commission receive this report and take 


public comment.  Since the mandatory CPI adjustment will likely be based on the May, 2010, 
revise, there is sufficient time for the Commission to raise and consider any additional questions 
in time for the May meeting.  At the May meeting, Commission staff will seek direction from the 
Commission to prepare the necessary resolutions for final consideration at the June 7, 2010, 
regular meeting.  


 
 


Respectfully submitted, 
 
 


Daniel D. Purnell 
Executive Director 
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TO:  Public Ethics Commission 
FROM:  Daniel Purnell 
DATE:  April 7, 2010 
 


RE:  A Staff Report And Action To Be Taken Regarding A Proposal By City 
  Councilmember Ignacio De La Fuente To 1) Increase OCRA   
  Contribution Limits From Persons From $700 to $1,000; 2) Increase  
  OCRA Contribution Limits From Broad-Based Political Committees  
  From $1,300 to $1,600; and 3) Increase All OCRA Voluntary   
  Expenditure Ceilings 40 Percent From Current Limits  
 


At a regular meeting of the City Council's Rules And Legislation Committee held on Thursday, 
March 18, 2010, City Councilmember Ignacio De La Fuente submitted a proposal to make the 
following increases to expenditure and contribution limits in Oakland campaigns: 
 


• Individual contributions adjusted from $700 to $1,000 
• PAC contributions adjusted from $1,300 to $1,600; and 
• Expenditure limits in all races increased 40 percent from current limits 


 
Because there was no public notice that the Rules Committee would be taking any action other 
than to receive a report from the Public Ethics Commission on campaign finance, the City 
Attorney's Office advised Mr. De La Fuente to submit a subsequent scheduling request so the 
Rules Committee could consider whether or when to schedule the proposed item.  The Rules 
Committee has scheduled a hearing on the proposal for April 15, 2010, and a hearing before the 
City Council on April 20, 2010.  A copy of Mr. De La Fuente's actual proposed amendment or 
accompanying staff report was not available at the time of this writing.  Commission staff will 
supplement this report as soon as the proposal and report become available. 
 
At its meeting of March 4, 2010, the Commission considered a proposal from City Attorney John 
Russo to double current contribution and expenditure limits across the board for the upcoming 
November election.  Commission staff submitted a report analyzing the proposal.  It also 







included the results from a review of campaign finance statements from the 2006 and 2008 
elections.  Based on the survey findings and extensive public comment, the Commission voted 
not to recommend that Mr. Russo's proposal be adopted.  Commission staff communicated the 
Commission's vote to the Rules Committee on March 18, 2010. 
 
This item is agendized to permit the Commission to discuss and take an action regarding Mr. De 
La Fuente's proposal. 


 
Respectfully submitted, 
 
 
 
Daniel D. Purnell 
Executive Director 
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TO:  Public Ethics Commission 
FROM:  Daniel Purnell 
DATE:  March 1, 2010 
 
RE:  A Staff Report And Action To Be Taken Regarding Proposed Amendments 
   To O.M.C. Chapter 2.24 (Powers And Duties Of The Public Ethics   
   Commission)  


 
At its meeting of February 1, 2010, the Commission directed staff to address a number of 
additional concerns with the redline draft of proposed amendments to the Commission's 
"enabling ordinance", O.M.C. Chapter 2.24.  Attachment 1.  This memorandum 
addresses those concerns. 


 
A. Proposed Section 2.24.010(B) -- "Doing Business With An Oakland Agency"  
 
  The Commission previously proposed an amendment that would add the following 
definition to the enabling ordinance: 


 
B. "Doing business with an Oakland Agency" shall mean soliciting, bidding on, 
submitting proposals or qualifications for, or entering into or performing, a contract 
for goods, equipment, services or financial assistance with an Oakland Agency. 
"Doing business with an Oakland Agency" shall also mean the soliciting, applying 
for or receiving more than $500 in public funds from an Oakland Agency."  


 
The above definition is applicable to previously proposed Section 2.24.050(D), which reads:  


 
D. During his or her tenure, no member of the Commission shall have a 
substantial financial interest in any work, business, property or official action of an 
Oakland agency.  For purposes of this section, a substantial financial interest 
includes, but is not limited to, the following situations: 1) the member has a 
controlling ownership interest in a business entity doing business with an 







Oakland agency; or 2) the member serves as a director, officer, general 
partner, or trustee of any business entity doing business with an Oakland 
agency.  In determining whether a substantial financial interest exists, the 
Commission shall be guided by the laws, opinions and advice pertaining to 
financial conflicts of interest pursuant to the California Political Reform Act. 


 
At the meeting of February 1, 2010, a question arose whether there should be a time 
period within which the solicitation, application or receipt of more than $500 in public 
funds from an Oakland agency would apply.  There was general consensus by 
Commission members that the time period should be for one year.  Commission staff 
proposes therefore that the following language be adopted: 


 
B. "Doing business with an Oakland Agency" shall mean soliciting, bidding on, 
submitting proposals or qualifications for, or entering into or performing, a contract 
for goods, equipment, services or financial assistance with an Oakland Agency. 
"Doing business with an Oakland Agency" shall also mean the soliciting, applying 
for or receiving more than $500 in public funds from an Oakland Agency within a 
consecutive twelve-month period."  


 
 
 B. Proposed Section 2.24.040(E) And (G) --  Length Of Commissioner Terms 
 


 The Commission previously proposed changes to existing language and proposed 
additional language pertaining to the length and number of Commissioner terms: 


 
E. Members of the Commission shall be appointed to overlapping terms beginning on 
January 22 and ending on January 21.  Each Commission term of office shall be three (3) 
years.  The tenure of a member on the Commission shall terminate when the member's 
term expires or upon resignation.1 
and 
 


G. There shall be no limit on the number of terms a person may serve on the 
Commission provided that any term be separated by a period of at least one year 
from the last date of service on the Commission.   No person removed from the 
Commission pursuant to Sections 2.24.040(H) or 2.24.040(I) shall be eligible to 
serve on the Commission after his or her removal.   


 
  A question arose whether Commissioner terms should be greater than three 
years and whether Commissioners should be entitled to serve more than one term.  
These questions were the subject of much debate and discussion by members of the 
Commission's Task Force On Commission Authority And Organization and previous 
Commission members.  Upon its formation, Commission staff provided the Task Force 
with an informational survey of comparable "ethics commissions" that included 


                                                           
1 This sentence also should provide that tenure on the Commission terminates upon "removal" as well:  "The tenure of 
a member on the Commission shall terminate when the member's term expires or upon resignation or removal."  
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information on the length and number of allowable terms.  Attachment 2.  The Task 
Force ultimately recommended that the Commission retain the current three-year term 
and focus on educating Commission members on Commission laws and procedures.  
Attachment 3.  The 2007 Commission modified the Task Force recommendation to 
provide for a four-year term with no opportunity for re-appointment unless a 
Commissioner's initial appointment was to fill an unexpired term with fewer than two years 
remaining on the term.  The 2008 Commission subsequently modified that proposal to the 
currently proposed language of a three-year term with the opportunity for re-appointment 
as long as service on the commission is separated by a period of at least one year. 


 
  The debate over the length and number of terms involves compelling yet 
sometimes conflicting interests.  Arguments in favor of longer terms and/or with an 
opportunity for reappointment tend to emphasize the value of Commissioner experience 
and "institutional memory."  Arguments in favor of shorter terms emphasize the benefits of 
new and varied opportunities for service on the Commission, with the goal of expanding 
the Commission's diversity of membership and of ideas.  The current proposal (multiple 
three-year terms separated by at least a one-year period) was an attempt to reconcile 
those respective objectives.  Given its long history and extensive prior debate, the 
Commission is encouraged to weigh the relative merits of whether to "re-open" this issue.  


 
C. Proposed Section 2.24.050(B) -- Commissioner Qualifications And   
 Restrictions  


 
  The Commission proposed changes to existing language and proposed 
additional language pertaining to Commissioner qualifications and restrictions: 


 
 


2.24.050 QUALIFICATIONS AND RESTRICTIONS 
 


A. Each member of the Commission shall be an individual whose domicile is 
located within the City of Oakland.  


 
B. During his or her tenure no member of the Commission shall: 


 
 1. Be employed by an Oakland Agency, or hold or seek election to public 


office;      
 
 2. Receive income otherwise reportable on a Statement of Economic 


Interests from an Oakland Agency, from a local governmental lobbyist, 
from an elected or appointed official of an Oakland Agency, or from a 
candidate for election to an Oakland office; 


 
 3. Publicly endorse, support, oppose, or campaign for or against, 


including making a contribution or an expenditure supporting or 
opposing: (a) any Oakland official seeking election or appointment to 
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public office, (b) any candidate for election to an Oakland office, or (c) 
an Oakland ballot measure;  


 
 4. accept a gift from an Oakland elected or appointed official of 


any Oakland agency, from a candidate for election to any 
Oakland office, from a designated employee of any Oakland 
agency, or from a local governmental lobbyist.  As used in this 
subsection, "gift" shall have the same meaning, and be subject 
to the same exceptions, as provided in the California Political 
Reform Act and the regulations adopted thereto, as amended.  
For purposes of illustration, exceptions to the definition of "gift" 
include, but are not limited to, informational materials, 
returned, donated or reimbursed gifts, gifts from family 
members, any devise or inheritance, personalized plaques or 
trophies, tickets to certain non-profit fundraisers, gifts of home 
hospitality, certain holiday or birthday presents, and certain 
intra-state travel payments.  Payments or benefits which the 
California Political Reform Act and the regulations adopted 
thereto define as a "gift" but which are not subject to the 
annual gift limitation shall not constitute a gift for purposes of 
this subsection. 


 
C. During his or her tenure and for one year thereafter no member of the 
Commission shall act as a local governmental lobbyist. 


 
D. During his or her tenure, no member of the Commission shall have a 
substantial financial interest in any work, business, property or official action of an 
Oakland agency.  For purposes of this section, a substantial financial interest 
includes, but is not limited to, the following situations: 1) the member has a 
controlling ownership interest in a business entity doing business with an Oakland 
agency; or 2) the member serves as a director, officer, general partner, or trustee 
of any business entity doing business with an Oakland agency.  In determining 
whether a substantial financial interest exists, the Commission shall be guided by 
the laws, opinions and advice pertaining to financial conflicts of interest pursuant to 
the California Political Reform Act. 


 
E. The provisions of subsection 2.24.050(B)(2) and 2.24.050(B)(4) shall only 
apply to those Commissioners appointed after the effective date of this section.      


 
  A question arose whether some of the qualifications and restrictions 
contained in Section 2.24.050 could be addressed not as a matter affecting a person's 
ongoing qualifications to serve on the Commission (for which a violation could potentially 
result in a person's resignation or removal), but addressed as a matter of recusal (such 
that a Commissioner would not be permitted to participate in a decision affecting one or 
more of the specified restrictions or interests.) 
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  In reviewing the set of qualifications and restrictions contained in proposed 
Section 2.25.050, Commission staff suggests that the Commission decide which of the 
restrictions should be fundamental to a Commissioner's qualifications to serve on the 
Commission, and which of the restrictions can be addressed by way of recusal.  For 
example, an argument can be made that issues of a Commissioner's domicile [Section 
2.24.050(A)]; employment by an Oakland agency or election to public office [Section 
2.24.050(B)(1)]; and work as a regulated local governmental lobbyist [Section 
2.24.050(C)]; should be matters that determine whether a person is fit to serve as a 
Commissioner.  The remaining restrictions -- The receipt of income from a lobbyist, an 
elected or appointed official or candidate [Section 2.24.050(B)(2)]; endorsing, contributing 
to or expending money for or against an Oakland ballot measure [Section 2.24.050(B)(3)]; 
accepting a gift from a lobbyist, official, candidate or designated employee 
[2.24.050(B)(4)]; and having a "substantial financial interest" in the work, business, 
property or official action of an Oakland agency [2.24.050(D)]; can be made matters 
addressed by a timely recusal when and if a decision presents itself regarding those 
interests. 


 
  For discussion purposes only, the following language demonstrates how the 
above distinctions could be approached: 


 
Section 2.24.050 Qualifications And Restrictions 


 
A. During his or her tenure, each member of the Commission: 


 
 1. shall be an individual whose domicile is located within the City of 
 Oakland; 
 2. shall not be employed by an Oakland Agency, or hold or seek 
 election to public office; and 
 3. shall not act as a local governmental lobbyist.   


 
B. During his or her tenure, no member of the Commission shall make, 
participate in making, or influence a Commission decision that directly involves: 


 
1. an Oakland Agency, an elected or appointed official of an Oakland 
Agency, a local governmental lobbyist, or a candidate for election to an 
Oakland office, that or who is (a) the source of income to a Commissioner, 
or (b) the source of a gift to a Commissioner, in an amount that would 
require the Commissioner to report such income or gift on a Statement of 
Economic Interest; or 


 
2. any Oakland official seeking election or appointment to public office, 
any candidate for election to an Oakland office, or any Oakland ballot 
measure, in or for which the Commissioner publicly endorsed, supported, 
opposed or campaigned for or against such an Oakland official, candidate 
or Oakland ballot measure; or 


 







3. any work, business, property or official action of an Oakland Agency 
in which the Commissioner has a substantial financial interest.  For 
purposes of this subsection, a substantial financial interest includes, but is 
not limited to, the following situations: (a) the Commissioner has a 
controlling ownership interest in a business entity doing business with an 
Oakland Agency; or (b) the member serves as a director, officer, general 
partner, or trustee of any business entity doing business with an Oakland 
Agency.  


 
 As used in this subsection, "gift" shall have the same meaning , and be 
subject to the same exceptions, as provided in the California Political Reform Act 
and the regulations adopted thereto, as amended.  {Cite examples of exceptions.} 
Payments or benefits which the California Political Reform Act and the regulations 
adopted thereto define as a "gift" but which are not subject to the annual gift 
limitation shall not constitute a "gift" for purposes of this subsection. 


 
C. For purposes of 2.24.050(B), a Commissioner shall, at any noticed public 
meeting of the Commission, state the nature of any interest or action specified in 
subsection 2.24.050(B) that prohibits him or her from making, participate in 
making, or from attempting to influence a Commission decision.  Such 
Commissioner shall leave the room until the Commission has completed its 
consideration of the Commission decision in question. 


 
D. In determining whether a Commissioner shall be prohibited from making, 
participate in making or attempting to influence the making of a Commission 
decision, the Commissioner shall be guided by the laws, opinions and advice 
pertaining to financial conflicts of interest pursuant to the California Political Reform 
Act. 


 
 
 D. Proposed Section 2.24.040(I) -- Removal Of Commission-Appointed Members  
 


  The Commission previously proposed the following amendment to existing 
language:  
 


 I. A member appointed by the Commission may be removed by the 
affirmative vote of at least four (4) members of the Commission.  No member of the 
Commission shall be removed except for one or more of the following reasons as 
determined by the Commission: 1) conviction of a felony, 2) willful or corrupt 
misconduct in office, 3) inability or unwillingness to perform the duties of office, 4) 
absence from three (3) regular meetings during a twelve month period unless 
because of illness or when excused by  the Commission chairperson, or 5) failure 
to abide by the qualifications and restrictions set forth in Section 2.24.050. 


 
A question was raised whether the above language should clarify that 1) any removal is 
subject to the Commission's discretion, and 2) any removal due to the "failure to abide by 
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the qualifications and restrictions set forth in Section 2.24.050" require a showing of intent 
or willingness not to comply.  The first concern can be addressed simply by striking the 
word "shall" and inserting the word "may" in the second sentence.  Addressing the 
second concern is largely dependent on whether the Commission conceptually approves 
of the approach suggested in Section C, above.  If so, subsection (5) can be amended to 
read: "failure to abide by the provisions of Section 2.24.050(A)" [as proposed above].  
Since Section 2.24.050(A) lists the matters that would be fundamental to a person's 
qualifications to serve on the Commission, it does not necessarily require a showing of 
intent or willingness not to comply.   
 
Commission staff recommends that the Commission provide staff with specific direction 
how it would like to proceed with the above issues so that staff can produce a final 
version for adoption at the April, 2010, meeting.  
 
Respectfully submitted, 
 
 
 
Daniel D. Purnell 
Executive Director 
 







ORDINANCE AMENDING CHAPTER 2.24 OF THE OAKLAND MUNICIPAL CODE 
PERTAINING TO THE FUNCTIONS, DUTIES, AUTHORITY, AND COMPOSITION OF 


THE PUBLIC ETHICS COMMISSION 
 
 WHEREAS, City Charter Section 202(5) provides that the City Council shall "by 
ordinance" prescribe the function, duties, powers, jurisdiction and the terms of office for 
the Public Ethics Commission; and  
 
 WHEREAS, the amendments set forth below will achieve greater consistency with 
the provisions of City Charter Section 202 and further clarify and articulate the functions 
and duties of the Public Ethics Commission; now, therefore  
 
 THE COUNCIL OF THE CITY OF OAKLAND DOES ORDAIN AS FOLLOWS: 
 
 SECTION 1.   The City Council finds and determines the foregoing recitals to be 
true and correct and hereby adopts and incorporates them into this Ordinance. 
 
 SECTION 2.  The Municipal Code is hereby amended to add, delete, or modify 
sections as set forth below (section numbers and titles are indicated in bold type; 
additions are indicated by underscoring and deletions are indicated by strike-through 
type; portions of the regulations not cited or not shown in underscoring or strike-through 
type are not changed. 
 
 SECTION 3.  Chapter 2.24 of the Oakland Municipal Code is hereby amended to 
read as follows: 
 
2.24.010 DEFINITIONS 
 
For purposes of this chapter, the following definitions shall apply: 
 
 A. "Commission" shall mean the Oakland Public Ethics Commission as 
established pursuant to Oakland City Charter Section 202. 
 
 B. "Doing business with an Oakland Agency" shall mean soliciting, bidding on, 
submitting proposals or qualifications for, or entering into or performing, a contract for 
goods, equipment, services or financial assistance with an Oakland Agency. "Doing 
business with an Oakland Agency" shall also mean the soliciting, applying for or receiving 
more than $500 in public funds from an Oakland Agency."  
 
 C. "Governmental ethics laws" shall mean local laws governing campaign 
finance and communications, public financing of campaigns, lobbyist registration, public 
meetings and records, elections, conflicts of interest, disclosure of economic interests, 
use of public resources, incompatible office holding and employment, nepotism and 
ethical behavior.  
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 D. "Oakland Agencies" shall mean the City of Oakland, Oakland 
Redevelopment Agency, Port of Oakland, and the Oakland Unified School District. 
   
2.24.020 FUNCTIONS AND DUTIES 
 
It shall be the function and duty of the Public Ethics Commission, for and on behalf of 
Oakland Agencies, residents of the City of Oakland and its elected officials, officers, 
employees, boards and commissions to: 
 
 A. Monitor, administer and enforce governmental ethics laws as authorized to 
the Commission by ordinance. 
   
 
   
 
 B. Review and make recommendations to the City Council regarding 
governmental ethics laws and to report periodically to the City Council concerning the 
application and effectiveness of governmental ethics laws. 
 
 C. Set salary for the office of City Councilmember pursuant to Oakland City 
Charter Section 202 and advise the City Council regarding issues pertaining to City 
Council salaries. 
 
  
 
 D. Provide the City Administrator with an assessment of the Commission's 
staffing and budgetary needs. 
 
  
 E._ Issue opinions, advice and instruction, in consultation with the City Attorney 
when necessary, regarding governmental ethics laws as authorized to the Commission by 
ordinance.   
 
  
 
 F. Prescribe forms, reports, statements, notices, and other documents related 
to governmental ethics laws as authorized to the Commission by ordinance. 
 
    
 
 G. Develop informational resources and training programs pertaining to 
governmental ethics laws. 
 
 H. Solicit, promote and receive public comment on governmental ethics laws.  
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 I. Perform such other functions and duties as may be prescribed by ordinance  
consistent with Commission responsibilities under the City Charter.  
 
In prescribing the above duties and functions of the Commission, it is not the intent of the 
City Council to duplicate or overlap the functions, duties, or responsibilities heretofore or 
hereafter assigned to any other City board or commission or to a City department.  As to 
such functions or responsibilities of another board or commission or of a department of 
the City, the Commission will render assistance and advice to such board, commission or 
department as may be necessary.  Nothing in this section shall be construed to prevent 
City of Oakland officers, employees, and elected or appointed officials from seeking 
advice directly from the City Attorney, or, when appropriate, the Fair Political Practices 
Commission, concerning governmental ethics laws. 
 
2.24.030 AUTHORITY 
 
In furtherance of the above enumerated duties and functions, the Oakland Public Ethics 
Commission is hereby authorized to:   
 
 A. Initiate and conduct investigations, audits and public hearings.   
 
 B. Issue subpoenas to compel the production of books, papers and documents 
and take testimony on any matter pending before the Commission.  The Commission may 
find a person in contempt as provided by the general law of the State for failure or refusal 
to appear, testify, or to produce required books, papers and documents.  
 
 C. Determine the merits of complaints alleging violations and impose penalties, 
fines and other remedies as authorized to the Commission by ordinance.  The 
Commission's decision to impose penalties, fines or other remedies for violation of any 
regulation or ordinance over which the Commission has authority shall be final.  Parties 
cannot appeal to the City Council.  A party may seek judicial review of a final decision of the 
Commission pursuant to California Code of Civil Procedure Section 1094.5 within the time 
frames set forth therein. 
 
 D. Issue letters of guidance or concern to Oakland Agencies, their officials, 
officers, candidates for elected office, employees, local bodies and any other persons 
regarding an alleged violation of a governmental ethics law that the Commission is 
authorized to enforce where it appears, after an investigation, that there is an issue 
sufficient to justify a formal evidentiary hearing but the Commission chooses not to 
proceed with a hearing. 
  
 E. Issue written opinions and written advice with respect to a person's duties 
under governmental ethics laws that the Commission is authorized to enforce so long as 
the procedures for issuing such opinions and advice have been approved pursuant to 
Section 2.24.070.  No person who relies in good faith upon a written opinion issued by the 
Commission shall be subject to enforcement proceedings by the Commission provided 
that the material facts are as stated in the opinion request.  The good faith reliance upon 


Deleted: O.


Deleted: the Oakland Code of 
Ethics, Conflict of Interest regulations, 
ordinances as they may adopted to 
supplement the Brown Act and the 
Public Records Act or to require the 
registration of lobbyists in the City of 
Oakland and


Deleted: Campaign Reform 
Ordinance.


Deleted: regulations and ordinances 
related to campaign financing, 
conflicts of interest, lobbying, and 
public ethics.


Deleted: Impose penalties


Deleted: as provided for 


Deleted: and 


Deleted: appealable to a mutually 
agreed upon arbitrator whose 
decision shall be 


Deleted: The decision of the 
arbitrator is not appealable







written advice from Commission staff shall be a complete defense in enforcement 
proceedings by the Commission provided that the material facts are as stated in the 
advice request. 
 
2.24.040 COMPOSITION, TERMS OF OFFICE 
 
 A. The Oakland Public Ethics Commission shall have seven (7) members.  
 
 B. Members of the Commission shall be appointed as follows:  Three (3) 
members who represent local civic organizations with a demonstrated history of 
involvement in local governance issues shall be nominated for appointment by the  
Mayor, with confirmation by the City Council, pursuant to Section 601 of the City Charter.  
Four (4) members shall be appointed, following a public recruitment and application 
process, by the affirmative vote of at least four (4) members of the Commission.  
Commission-appointed members shall reflect the interests and diversity of the greater 
Oakland neighborhood and business communities.  Commissioners shall serve without 
compensation. 
 
 C. Prior to the nomination of a Commission member by the Mayor, each 
member of the City Council may provide the Mayor with a list of up to three individuals 
qualified to serve on the Commission.  In appointing members to the Commission, the 
Mayor may consider the recommendations of the City Council. 
 
 D. Four (4) members shall constitute a quorum of the Commission. 
 
 E. Members of the Commission shall be appointed to overlapping terms 
beginning on January 22 and ending on January 21.  Each Commission term of office 
shall be three (3) years.  The tenure of a member on the Commission shall terminate 
when the member's term expires or upon resignation. 
 F. A vacancy on the Commission will exist whenever a member dies, resigns, 
or is removed.  For vacancies caused by the normal expiration of a Mayoral appointee's 
term, the Mayor shall submit his or her nomination to the City Council no later than 30 
days before the end of the term.  For vacancies caused by a Mayoral appointee's death, 
resignation or removal from office, the Mayor shall submit his or her nomination to the 
City Council within 60 days after the death, resignation or removal from office.     
 
 G. There shall be no limit on the number of terms a person may serve on the 
Commission provided that any term be separated by a period of at least one year from 
the last date of service on the Commission.   No person removed from the Commission 
pursuant to Sections 2.24.040(H) or 2.24.040(I) shall be eligible to serve on the 
Commission after his or her removal.   
 
 H. A member appointed by the Mayor may be removed pursuant to Section 
601 of the Oakland City Charter. 
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 I. A member appointed by the Commission may be removed by the affirmative 
vote of at least four (4) members of the Commission.  No member of the Commission 
shall be removed except for one or more of the following reasons as determined by the 
Commission: 1) conviction of a felony, 2) willful or corrupt misconduct in office, 3) inability 
or unwillingness to perform the duties of office, 4) absence from three (3) regular 
meetings during a twelve month period unless because of illness or when excused by  the 
Commission chairperson, or 5) failure to abide by the qualifications and restrictions set 
forth in Section 2.24.050. 
 
 
2.24.050 QUALIFICATIONS AND RESTRICTIONS 
 
A. Each member of the Commission shall be an individual whose domicile is located 
within the City of Oakland.  
 
B. During his or her tenure no member of the Commission shall: 
 
 1. Be employed by an Oakland Agency, or hold or seek election to public 


office;      
 
 2. Receive income otherwise reportable on a Statement of Economic 


Interests from an Oakland Agency, from a local governmental lobbyist, 
from an elected or appointed official of an Oakland Agency, or from a 
candidate for election to an Oakland office; 


 
 3. Publicly endorse, support, oppose, or campaign for or against, 


including making a contribution or an expenditure supporting or 
opposing: (a) any Oakland official seeking election or appointment to 
public office, (b) any candidate for election to an Oakland office, or (c) 
an Oakland ballot measure;  


 
 4. accept a gift from an Oakland elected or appointed official of any 


Oakland agency, from a candidate for election to any Oakland office, 
from a designated employee of any Oakland agency, or from a local 
governmental lobbyist.  As used in this subsection, "gift" shall have 
the same meaning, and be subject to the same exceptions, as 
provided in the California Political Reform Act and the regulations 
adopted thereto, as amended.  For purposes of illustration, 
exceptions to the definition of "gift" include, but are not limited to, 
informational materials, returned, donated or reimbursed gifts, gifts 
from family members, any devise or inheritance, personalized 
plaques or trophies, tickets to certain non-profit fundraisers, gifts of 
home hospitality, certain holiday or birthday presents, and certain 
intra-state travel payments.  Payments or benefits which the 
California Political Reform Act and the regulations adopted thereto 
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define as a "gift" but which are not subject to the annual gift limitation 
shall not constitute a gift for purposes of this subsection. 


 
C. During his or her tenure and for one year thereafter no member of the Commission 
shall act as a local governmental lobbyist. 
 
D. During his or her tenure, no member of the Commission shall have a substantial 
financial interest in any work, business, property or official action of an Oakland agency.  
For purposes of this section, a substantial financial interest includes, but is not limited to, 
the following situations: 1) the member has a controlling ownership interest in a business 
entity doing business with an Oakland agency; or 2) the member serves as a director, 
officer, general partner, or trustee of any business entity doing business with an Oakland 
agency.  In determining whether a substantial financial interest exists, the Commission 
shall be guided by the laws, opinions and advice pertaining to financial conflicts of interest 
pursuant to the California Political Reform Act. 
 
E. The provisions of subsection 2.24.050(B)(2) and 2.24.050(B)(4) shall only apply to 
those Commissioners appointed after the effective date of this section. 
 
2.24.060 ELECTION OF CHAIRPERSON AND MEETINGS 
 
At the first regular meeting of each year the members shall elect a chairperson and a vice 
chairperson.  The Commission shall hold regular meetings at an established time and 
place suitable for its purpose.  Other meetings scheduled for a time or place other than for 
regular meetings shall be designated as special meetings.  Written notice of special 
meetings shall be provided the members, the Council, and the public press at least 
seventy-two hours before the meeting is scheduled to convene. 
 
2.24.070 RULES, REGULATIONS AND PROCEDURES 
 
The Commission shall establish rules, regulations and procedures for the conduct of its 
business by a majority vote of the members present.  The Commission must vote to adopt 
any motion or resolution.  The Commission shall transmit to the City Council any rules, 
regulations and procedures adopted by the Commission within seven calendar days of 
adoption. A rule, regulation or procedure adopted by the Commission shall become 
effective 60 days after the date of adoption by the Commission unless before the 
expiration of this 60 day period two-thirds of all the members of the City Council vote to 
veto the rule, regulation or procedure. 
 
2.24.080 STAFF ASSISTANCE 
 
The Office of the City Administrator shall provide the Commission with staff and financial 
assistance to permit the Commission to fulfill the functions and duties as set forth above 
including, but not limited to, staffing and funding the positions of Executive Director, an 
Executive Assistant, and additional personnel as circumstances require.  The Executive 
Director shall be a classified position subject to the civil service rules of the City of 
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Oakland however the City Administrator, or his or her designee, should use his or her 
best efforts to consult with the Commission prior to the hiring or termination of the 
Executive Director. 
 
2.24.090 LEGAL ASSISTANCE 
 
The City Attorney is the Commission's legal advisor.  The City Attorney shall provide the 
Commission with legal .assistance in conformity with the California Rules of Professional 
Responsibility and applicable state law.  In the event of a conflict, the City Attorney, after 
consultation with the Commission, shall retain outside counsel. 
 
2.24.100 PROTECTION AGAINST RETALIATION 
 
 A. No officer or employee of the City shall use or threaten to use any official 
authority or influence to effect any action as a reprisal against a City officer  or employee 
for acting in good faith to report or otherwise bring to the attention of the Commission or 
other appropriate agency, office or department, information regarding the violation of any 
regulation or ordinance over which the Commission has authority. 
 
 B. No officer or employee of the City shall use or threaten to use any official 
authority or influence to discourage, restrain or interfere with any other person for the 
purpose of preventing such person from acting in good faith to report or otherwise bring to 
the attention of the Commission or other appropriate agency, office or department, 
information regarding the violation of any regulation or ordinance over which the 
Commission has authority. 
 
2.24.110 SEVERABILITY 
 
The provisions of this ordinance are severable.  If any word, clause, sentence, paragraph, 
provision, or part of this ordinance, or the application of this ordinance to any person, is 
declared invalid, preempted or unconstitutional by any court, the court's ruling shall not 
impair or invalidate any other portion of this ordinance.  The City Council finds and 
declares that it would have adopted this ordinance without the invalid, preempted or 
unconstitutional word, clause, sentence or provision. 
 


Deleted: assistance, to the extent 
such assistance does not constitute a 
conflict







CITY OF OAKLAND 
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TO:  Public Ethics Commission 
FROM:  Advisory Task Force On Commission Authority And Organization 
DATE:  June 5, 2006 


  
I. BACKGROUND  


 
In November, 2005, the Commission formed an Advisory Task Force On Commission 
Authority And Organization ("Task Force").  The Commission requested the Task Force to 
review issues related to Commission authority and organization, and to make 
recommendations for any legislative or administrative change that would improve the 
Commission's effectiveness. 
 
The Task Force met five times between February and April, 2006.  The following 
individuals kindly devoted their time and talent to serve on the Task Force: Caryn Bortnick 
(Chair), Curtis Below (Commission alternate), Greg Chan, Judy Cox, Harold Jones, 
Maziar Movassaghi, Victor Ochoa and David Stein. 
  
The following report contains the specific recommendations from the Task Force:   
 
II. TASK FORCE RECOMMENDATIONS 
 
 A. Commission Composition And Method Of Appointment 
 


 Current status:  The Commission has a total of seven members.  Each 
member serves one, three-year term.  Three Commission seats are 
appointed by the Mayor and confirmed by the City Council.  Four 
Commission seats are appointed by the Commission without City Council or 
Mayoral confirmation.  Terms are staggered, meaning that two members 
(one mayoral and one Commission-selected) are retired and two new 







members are added every January.  The staggered terms are intended to 
provide the Commission with continuity and experience.  [Charter §202(b)]   


 
 Recommendation:  Retain Commission membership at 7 seats 


 
 The Task Force considered whether the number of Commission 


seats should be reduced to promote greater efficiency, or increased 
to promote greater public participation.  The Task Force concluded 
that there was little evidence that a seven-member board created 
problems obtaining a quorum or performing its duties. 


 
 Recommendation:  1) Retain three-year Commission terms; 


 2) Improve Commissioner training and recruitment 
 


 The Task Force considered arguments that the current three-year 
term does not provide enough time to learn about the Commission 
and the laws over which it has authority.  Discussions focused on 
whether longer terms would place greater demands on Commission 
members, and whether training might provide a more effective 
solution towards improving Commissioner knowledge and 
experience.  The Task Force also recommends that the Commission 
emphasize recruiting people with pre-existing knowledge and skills 
appropriate for membership on the Commission. 


 
 Recommendation:  Retain current appointment process 


 
 There was little argument or support in favor of changing the current 


process for appointing Commissioners.  The Task Force concluded 
that the current law providing three Mayoral appointments and four 
Commission appointments strikes an appropriate balance of City 
oversight and Commission independence.  


 
 B. Commissioner Qualifications  
 


 Current status:  The Commission has only two qualifications for 
appointment: The member must be an Oakland resident and must "reflect 
the interest of the greater Oakland neighborhood and business 
communities." [Charter §202(b)] 


 
 Recommendation:  Retain existing membership qualifications 


 
The Task Force expressed no need to change the existing 
requirements of Oakland residency and that Commissioners reflect 
the "interest of the greater Oakland neighborhood and business 
communities."  Again, the Committee expressed its belief that a 
greater emphasis on Commissioner training and recruitment would 







likely be a more effective way to produce qualified and 
knowledgeable Commission members.  
 


C. Restriction On Commissioner Activities 
 


 Current status:  Oakland Commissioners are prohibited during their terms, 
and for one year thereafter, from: 1) having employment with the City or 
having any "direct and substantial financial interest" in any work, business 
or official action by the City; 2) seeking election to any other public office or 
participating in or contributing to an Oakland campaign; and 3) endorsing, 
supporting, opposing or working on behalf of any campaign or measure in 
an Oakland election.  [O.M.C. §2.24.050]   


 
 Recommendation:  1) Amend the Commission's enabling 


 ordinance to use the terminology and minimum thresholds 
 within the Political Reform Act to establish the extent of 
 financial interests that a Commissioner may have with the 
 City and still remain eligible to serve on the Commission; and 
 2) Retain existing prohibition on seeking office and working on 
 political campaigns while serving on the Commission and for 
 one year thereafter.     


 
 There was complete agreement for Commissioners to be free from 


any taint of bias, real or perceived.  However argument was made 
that restrictions on Commissioner activities reflect the practical 
realities of living and working in Oakland.  Two main questions 
emerged: 1) whether Commissioners should be allowed to have 
some limited financial dealings with the City, and 2) whether 
Commissioners should be permitted to participate in campaigns 
relating to issues over which the Commission has or could have 
authority. 


 
 The Task Force determined that the standards and thresholds 


governing financial conflicts of interest under the California Political 
Reform Act should govern the extent of financial interests that a 
Commissioner may have with the City and still remain eligible to 
serve on the Commission.  This was determined to be consistent with 
the existing qualification that Commission members represent the 
"greater interests of the Oakland neighborhood and business 
communities."   


 
 The Task Force also deliberated on whether the Commission should 


be permitted to have some educational or informational role in 
Oakland campaigns on issues or laws over which the Commission 
has (or would have) jurisdiction.  The Task Force concluded that it 
would be too difficult to distinguish between "advocacy" and 







"education" in the course of a campaign and therefore 
Commissioners should not be permitted to engage in either.  The 
Task Force determined that the one-year restriction on financial 
dealings, seeking office and participating in local campaigns should 
remain.  


 
D. Filling Vacancies 
 
 Current status:  Vacancies on the Commission must be filled no sooner 


than thirty days and no later than sixty days from the date the vacancy 
occurs.  [O.M.C. §2.24.040]  For mayoral appointments, if the Mayor does 
not nominate a candidate to fill the vacancy within 90 days from the date the 
vacancy occurred, the City Council may fill the vacancy.  [Charter §601]   


 
 Recommendation:  Conform the enabling ordinance to the 90-day 


 period for Mayoral appointments as provided in City Charter 
 Section 601. 


 
 The Task Force noted the discrepancy between the Commission's 


enabling ordinance requiring Commission seats to be filled within 60 
days of a vacancy and the City Charter providing the Mayor with 90 
days to fill a vacancy or risk losing the power of appointment to the 
City Council.  Most comments approved of a 90-day appointment 
period on grounds that Mayoral appointments are not crucial to the 
Commission to achieve and maintain a quorum.   


 
E. Commission Relationship With Administrative Staff 
 
 Current status:  The Commission is currently staffed by a full-time 


executive director and an administrative assistant.  The Office of Personnel 
reports that the executive director is classified as a civil service position; the 
administrative assistant is classified as an at-will, non-civil service position.  
The executive director reports to the Office of the City Administrator.  
[O.M.C. §2.24.080] 


 
 Recommendation:  Future candidates for the position of 


 executive director should be solicited and screened by the 
 City so that the Commission can select the executive director 
 from a pool of qualified candidates; 2) the Commission should 
 be consulted in the annual review of the executive 
 director; 3) the executive director position continue to 
 maintain civil service status; and 4) the administrative 
 assistant position retain its "at-will" status. 


There was general consensus that the executive director should 
operate as independently as possible from the City Administrator and 
Mayor, especially under the City's "strong mayor" system in which the 







Mayor could potentially influence personnel decisions through the 
City Administrator.  There was also general consensus to keep the 
executive director within the civil service system.  The consensus 
was to recommend that the Commission have a role in hiring and 
reviewing the performance of the executive director and, at the same 
time, maintain civil service status for the position.  


 
F. Commission Relationship With Legal Counsel 
 
 Current status:  The Commission receives legal counsel from the Office of 


the City Attorney.  In the event of a conflict, the City Attorney is required to 
obtain outside counsel.  [O.M.C. §2.24.090]  In the few cases in which the 
City Attorney has identified a conflict, outside counsel has been provided by 
the San Francisco City Attorney's Office pursuant to a reciprocal agreement 
between the two offices. 


 
 Recommendation:  1) Retain the Office of the City Attorney as 


 legal counsel for the Commission; 2) Amend the enabling 
 ordinance to provide that that the Commission shall select its 
 own legal counsel in the event of a declared conflict by the 
 City Attorney. 


 
The Task Force considered whether the City Attorney's Office can 
provide the Commission with independent legal counsel given its 
duty to represent the City.  The Task Force also discussed the 
"reciprocal agreement" with the San Francisco City Attorney's Office 
to provide counsel to the Commission in those instances when the 
Oakland City Attorney declares a conflict. 


 
A consensus emerged that the City Attorney's Office continue to 
provide legal counsel to the Commission.  However, the Task Force 
specifically recommends that O.M.C. Section 2.24.090 be amended 
to read: "In the event of a conflict, the City Attorney shall retain 
outside counsel selected by the Commission."  This amendment 
clarifies that the Commission, and not the City Attorney, shall select 
its legal counsel whenever matters are of such a nature that the City 
Attorney's Office cannot, by its own admission, effectively discharge 
its duty to represent the Commission. 
 


G. Commission Duties And Authority 
 


 Current Status:  City Charter Section 202(a) formally establishes the 
Commission and broadly sets forth the scope of its authority.  City Charter 
Section 202(b) further provides that "the City shall by ordinance prescribe 
the function, duties, powers, jurisdiction and the terms of members of the 
Commission, in accordance with this Article."  These so-called "functions, 







duties, powers (and) jurisdiction" are specified in the Commission's so-
called "implementing ordinance," O.M.C. Chapter 2.24, and in the various 
"policy" ordinances the City Council has adopted, such as OCRA, the 
Sunshine Ordinance, Lobbyist Registration Act, etc.  Finally, City Charter 
Section 202(c) specifically authorizes the Commission to establish and 
adjust City Council salaries.     


 
 1. Commission Authority Under City Charter Section 202(a) 


 
 City Charter §202(a) formally establishes the Commission and 


provides that the Commission "shall be responsible for responding to 
issues with regard to compliance by the City of Oakland, its elected 
officials, officers, employees, boards and commissions with regard to 
compliance with city regulations and policies intended to assure 
fairness, openness, honesty and integrity to City government 
including, Oakland's Campaign Finance Reform Ordinance, conflict 
of interest code, code of ethics and any ordinance intended to 
supplement the Brown Act, and to make recommendations to the City 
Council on matters relating thereto." 


 
   2. Specific Commission Duties Under City Charter Section 
    202(b) and O.M.C. Chapter 2.24 
 


 Pursuant to City Charter Section 202(b), Section 2.24.020 of the 
Oakland Municipal Code specifically authorizes the Commission to 
perform the following duties: 


 
 a) to "oversee compliance" with OCRA, the City of Oakland 


 Code of Ethics (exists only for the City Council), conflict of 
 interest regulations, Lobbyist Registration Ordinance and the 
 Sunshine Ordinance.   


  
   b) to "review all policies and programs which relate to elections  


   and campaigns in Oakland" and to report back to the City  
   Council on the impact of such policies and programs.   


 
   c) to "make recommendations to the City Council" regarding  


   OCRA, Code of Ethics, conflict of interest code, the Lobbyist  
   Registration and Sunshine Ordinances, and the imposition of 
   fees and penalties for administering and enforcing local  
   ordinances, and to report every other year to the City   
   Council regarding the effectiveness of local ethics laws.   


 
   d) to "issue oral advice and formal written opinions in   


   consultation with the City Attorney when necessary."  
 







   e) to develop forms, information and training programs. 
      


 O.M.C. Section 2.24.030 also authorizes the Commission to 1) 
conduct investigations, audits and public hearings, 2) issue 
subpoenas for persons and things, and 3) impose penalties and fines 
as provided by ordinance.  


 
O.M.C. Section 2.24.070 authorizes the Commission to adopt "rules, 
regulations and procedures" for the conduct of its business.  Such 
rules, regulations and procedures become effective 60 days after 
adoption unless vetoed by a 2/3 vote of the City Council. 
 


 3. Specific Commission Authority Under Various "Policy" 
 Ordinances 
 


Consistent with City Charter Section 202(b)(5) -- "the City shall by 
ordinance prescribe the function, duties, powers, jurisdiction...of the 
Commission" -- the City Council has adopted a number of policy 
ordinances which set forth Commission authority over particular 
subjects and persons.  The policy ordinances which the City Council 
has authorized the Commission to administer and enforce are: The 
Oakland Campaign Reform Act (OCRA), the Oakland Sunshine 
Ordinance, The Limited Campaign Financing Act, the Lobbyist 
Registration Act, and the False Endorsement In Campaign Literature 
Act.  Each ordinance specifically authorizes the Commission to 
exercise specific investigative, administrative and enforcement 
duties. 


    
  4. Commission Authority To Adjust City Council Salaries Under 
   Charter Section 202(c)    


 
City Charter §202(c) specifically authorizes the Commission to 
establish and adjust City Council salaries:  "Beginning with Fiscal 
Year 2003-2004, the Public Ethics Commission shall annually adjust 
the salary for the office of Councilmember by the increase in the 
consumer price index over the preceding year.  The Commission 
may adjust salaries beyond the increase in the consumer price index 
up to a total of five percent.  Any portion of an increase in 
compensation for the office of Councilmember that would result in an 
overall increase for that year in excess of five percent must be 
approved by the voters."   
 


 
 Recommendation:  The Commission should have the authority 


 to place proposed local ethics laws directly before the  voters 
upon a super-majority vote of the Commission.      







 
Among the powers the Task Force reviewed from other jurisdictions 
was the ability to place local ethics laws directly before the voters for 
approval.     


 
Some members of the Task Force noted the difficulty in obtaining 
City Council approval for Commission recommendations.  Members 
noted that the San Francisco Ethics Commission has had this 
authority since 1993 and has used it successfully to place a public 
campaign financing measure before the voters after the Board of 
Supervisors first rejected it. 


 
Members considered several potential limitations and conditions on 
the proposed recommendation:  1) Any Commission decision to 
place a proposed measure before the voters require a super-majority 
vote [e.g., a 5/7 vote or higher]; 2) The City Council first be provided 
with an opportunity to adopt the proposed measure or place the 
proposed measure on the ballot; 3) Permit the Ethics Commission or 
its chairperson to draft and/or sign the formal ballot argument 
notwithstanding the current limitation on Commissioner campaign 
activities contained in O.M.C. Section 2.24.050; and 4) Any such 
delegation of authority to the Commission should specify the subject 
areas encompassed by the term "local ethics laws."       


 
 Recommendation:  The Commission should have the authority to 


 provide immunity or a defense from a Commission 
 enforcement action for those persons who rely upon a 
 previous Commission opinion or written staff advice. 


 
Members of the Task Force reviewed provisions in other jurisdictions 
that permit other ethics commissions to provide immunity and/or a 
defense to persons who rely upon commission or staff advice.  
Members considered arguments that authorizing the Commission to 
provide immunity or a defense against Commission enforcement 
would encourage people with questions about their duties under local 
ethics laws to seek advice before taking action. 


 
A consensus emerged to recommend that the Commission be 
authorized to provide immunity or a defense against Commission 
enforcement actions pursuant to administrative procedures adopted 
by the Commission.   
 


 Recommendation: The Commission's should address issues of 
 Commission jurisdiction and remedies within its implementing 
 ordinance and specific policy ordinances. 


 







Task Force members noted that Charter Section 202(a) extends 
Commission authority over "the City of Oakland, its elected officials, 
officers, employees, boards and commissions."  Members discussed 
whether this language was clear and certain enough to confer the 
Commission's authority over such entities as the School Board, Port 
of Oakland, local joint powers authorities (JPA's), and non-profit 
corporations.  The Task Force also noted that Charter Section 
202(b)(5) provides that the City shall prescribe the Commission's 
functions, duties, powers and jurisdiction "by ordinance." 
 
Task Force members also noted comments from current and former 
Commissioners that the Commission occasionally lacks the authority 
to respond to complaints filed with the Commission.  Commission 
staff advised Task Force members of past complaints in which the 
Commission was unable to enforce local Sunshine laws over such 
entities as the Oakland School Board, JPA's and some local non-
profit corporations.  Complaints alleging that contractors made 
impermissible contributions to City Council candidates while 
negotiating with the Port of Oakland have been dismissed because 
OCRA's prohibition extends only to contracts requiring approval by 
the City, Redevelopment Agency and School District, but not the 
Port.  The Task Force also noted comments that the Commission 
often lacks an effective remedy for determined violations, particularly 
under the Sunshine Ordinance.        
 
Rather than attempting to address broad issues of jurisdiction within 
the City Charter, the Task Force recommends that the Commission 
first inventory its existing policy ordinances to determine whether 
each ordinance extends the Commission's jurisdiction to those 
persons whose activities arguably should be regulated.  The Task 
Force also recommends that the Commission determine whether the 
remedies provided in every policy ordinance are sufficient to respond 
effectively to a proven violation.  Where deficiencies exist within the 
policy ordinances, the Commission should seek their amendment.  
Several Task Force members also commented that the Commission 
should not hesitate to use its status as a Charter-created commission 
to advise, educate and, when necessary, criticize persons or 
agencies for apparent violations even if legal jurisdiction and/or 
remedies are unavailable.       
 


 Recommendation:  Retain the Commission's authority to set City 
 Council salaries. 


 
Members of the Task Force noted that the Commission is the only 
one of its kind to have the authority to adjust City Council salaries.  







Some members expressed a belief that adjusting City Council 
salaries was not compatible with the Commission's other duties.   
 
Task Force members concluded that the Commission should retain 
this duty in light of the recently approved Measure X, in which 
Oakland voters ratified the Commission's role in this area.  Over the 
long term, several members contended that a separate "City 
Compensation Board" be established to adjust the salaries of all 
elected officials. 
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 E. Oversee compliance with any ordinance intended to supplement 
the Brown Act or Public Records Act. 
 
 F. Review all policies and programs which relate to elections and  
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campaigns in Oakland, and report to the City Council regarding the  
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impact of such policies and programs on City of Oakland elections and 
campaigns.  
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amendments to the City of Oakland Code of Ethics, Campaign Reform 
Ordinance, Conflict of Interest Code, any ordinance intended to supplement the 
Brown Act or Public Records Act, and lobbyist registration requirements should 
the City 
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Council adopt lobbyist registration legislation, and submit a formal report 
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all local regulations and local ordinances related to campaign financing, conflict 
of interest, lobbying, the Brown Act, the Public Records Act, and public  
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which shall be reviewed by the Commission ad adjusted as appropriate, in odd-
numbered years.  In 1997, the Commission shall first establish a base salary for 
the Office of Councilmember at a level which shall be the same or greater than 
that  
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which is currently received.  Thereafter, the Commission shall fix City 
Councilmember compensation at a level not to exceed ten percent (10%) above 
the base salary as adjusted. 
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I. Each year, and within the time period for submission of such information 
for the timely completion of the City's annual budget, provide the City Council 
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 J. Make recommendations to the City Council regarding the 
imposition of fees to administer and enforce local ordinances and local 
regulations related to campaign financing, conflict of interest, registration of 
lobbyists, supplementation of the Brown Act and Public Records Act and public 
ethics.   
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K. Make recommendations to the City Council regarding the adoption of 
additional penalty provisions for violation of local ordinances and local 







regulations related to campaign financing, conflict of interest, registration of 
lobbyists, and public ethics. 
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with respect to a person's duties pursuant to applicable campaign financing, 
conflict of interest, lobbying, and public 
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campaign financing, conflict of interest, lobbying, and public ethics. 
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N. Develop campaign financing, conflict of interest, lobbying, Brown Act, 
Public Records Act and public ethics informational and training programs, 
including but not limited to: 
 
  1) Seminars, when appropriate, to familiarize newly elected and 
appointed officers and employees, candidates for elective office and their 
campaign treasurers, lobbyists, and government officials, with city, state and 
federal laws related to campaign financing, conflicts of interest, the Public 
Records Act, the Brown Act, lobbying, and public ethics.   
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2) Preparation and distribution of manuals to include summaries of ethics 
laws and reporting requirements applicable to city officers, members of boards 
and commissions, and city employees, methods of bookkeeping and records 
retention, instructions for completing required forms, questions and answers 
regarding common problems and situations, and information regarding sources 
of assistance in resolving questions.  The manual shall be updated when 
necessary to reflect changes in applicable city, state and federal laws related to 
campaign financing, conflicts of interest, lobbying, and public ethics. 
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Commission Membership: Jonathan Stanley (Chair), Barbara Green-Ajufo (Vice-Chair), 
 Alaric Degrafinried, Alex Paul, Ai Mori, Richard Unger, 


Vacancy (Mayoral) 
 
Staff Members:  Commission Staff: 
     Daniel Purnell, Executive Director 
     Tamika Thomas, Executive Assistant 
    City Attorney Representative: 
     Alix Rosenthal, Deputy City Attorney 


 
 


SPECIAL MEETING AGENDA 
 


(SUPPLEMENTED) 
(Please see additional agenda-related material at items E-1 and G, attached) 


  
(NOTE: This special meeting is called to consider those items that were originally 
scheduled for a regular meeting of the Public Ethics Commission on April 5, 2010.  


The April 5, 2010, regular meeting has been CANCELLED due to a mandatory 
business shutdown by the City and this meeting has been noticed in its place.  All 


ten-day notice requirements will be observed for the special meeting of April 7, 
2010.  Please contact the Commission at 510-238-3593 for further information.) 


 
 


A. Roll Call And Determination Of Quorum 
 
B. Approval Of Draft Minutes Of The Regular Meeting Of March 1, 2010, And Of 


The Special Meeting Of March 4, 2010 
 
C. Executive Director And Commission Announcements 
 
D. Open Forum 
 
E. Complaints     
 
 1. A Staff Report And Action To Be Taken On Complaint No. 09-12 (Sacks) 
  - Attachment 1 
  - Attachment 2 



http://www.oaklandnet.com/government/public_ethics/docs/040710_supplemental_item_e_1_attachment_1.pdf

http://www.oaklandnet.com/government/public_ethics/docs/040710_supplemental_item_e_1_attachment_2.pdf
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 2. A Staff Report And Action To Be Taken On Complaint No. 10-01 (Mix) 
 
 3. A Staff Report And Action To Be Taken On Complaint No. 10-02 (Mix) 
 
 
 
F. A Staff Report And Action To Be Taken Regarding A Required Review Of City 


Council Salaries  
 
G. A Staff Report And Action To Be Taken Regarding A Proposal By City 
 Councilmember Ignacio De La Fuente To 1) Increase OCRA Contribution Limits 
 From Persons From $700 to $1,000; 2) Increase OCRA Contribution Limits From 
 Broad-Based Political Committees From $1,300 to $1,600; and 3) Increase All 
 OCRA Voluntary Expenditure Ceilings 40 Percent From Current Limits  
 
H. A Staff Report And Action To Be Taken Regarding Proposed Amendments To 
 O.M.C. Chapter 2.24 (Powers And Duties Of The Public Ethics Commission) 


(Copies of the staff report for this item were posted, filed and distributed with the March 1, 2010, 
agenda package.  Additional copies are available online and from the Commission's office.  
Copies will also be available at the April 7, 2010, meeting.)  
 


 
The meeting will adjourn upon the completion of the Commission's business. 
 
 You may speak on any item appearing on the agenda; however, you must fill out a 
Speaker’s Card and give it to a representative of the Public Ethics Commission.  All speakers 
will be allotted three minutes or less unless the Chairperson allots additional time.  
 In compliance with the Americans with Disabilities Act, if you need special assistance to 
participate in the meetings of the Public Ethics Commission or its Committees, please contact 
the Office of the City Clerk (510) 238-7370.  Notification two full business days prior to the 
meeting will enable the City of Oakland to make reasonable arrangements to ensure 
accessibility. 
 Should you have questions or concerns regarding this agenda, or wish to review any 
agenda-related materials, please contact the Public Ethics Commission at (510) 238-3593 or 
visit our webpage at www.oaklandnet.com. 
 
 
___________________________________________________________________ 
Approved for Distribution       Date 



http://www.oaklandnet.com/government/public_ethics/docs/040710_supplemental_item_g_1.pdf

http://www.oaklandnet.com/government/public_ethics/docs/040710_supplemental_item_g_1.pdf

http://www.oaklandnet.com/government/public_ethics/docs/040710_supplemental_item_g_2.pdf

http://www.oaklandnet.com/government/public_ethics/docs/040710_supplemental_item_g_2.pdf
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PUBLIC ETHICS COMMISSION TIMELINE  


FOR FUTURE AGENDA ITEMS 
(TENTATIVE) 


 
 


ITEM MAY JUNE 
   
Campaign Finance Committee Review Of 
Limited Public Financing Act 


X  


Review Of Proposed Amendments To The 
Sunshine Ordinance 


 X 


Complaint No. 08-13 (Supplemental) X  
Complaint No. 08-18 (Supplemental) X  
Complaint No. 09-03 (Supplemental) X  
Complaint No. 09-12 (Supplemental) X  
Complaint No. 09-15 (Supplemental) X  
Review Of Proposed Amendments To OCRA X X 
Review Of Form 700 Procedures And 
Compliance 


 X 


Review Of Commission's General Complaint 
Procedures 


X X 


Mandatory Review Of City Council Salaries X X 
Review Of Proposed Amendments To 
Commission's Enabling Ordinance 


X  


 
 








Public Ethics Commission Pending Complaints 
 


Date 
Received 


Complaint 
Number 


Name of Complainant Respondents Date of 
Occurrence 


Issues Status 


3/23/10 10-07 Sanjiv Handa Victor Uno, Joseph 
Haraburda, Scott 
Peterson, Sharon 
Cornu, Barry Luboviski, 
Phil Tagami 


January 1, 2007 
to present 


Lobbyist Registration Act Staff is investigating 


3/3/10 10-06 David Mix Oakland City Council 3/2/10 Oakland Sunshine Ordinance Staff is investigating 


3/3/10 10-05 David Mix Oakland City Council 3/2/10 Oakland Sunshine Ordinance Staff is investigating 


3/3/10 10-04 David Mix Oakland City Council 3/2/10 Oakland Sunshine Ordinance  Staff is investigating 


2/22/10 10-03 David Mix City Attorney's Office 8/21/08 to 
present 


Oakland Sunshine Ordinance; Oakland 
Conflict of Interest Regulations 


Staff is investigating 


1/26/10 10-02 David Mix Various Ongoing Requests additional consideration of 
issues raised in connection with 
Complaint Nos. 09-08, 09-09- 09-10 and 
09-11 


Staff is investigating 


1/25/10 10-01 David Mix Mayor Ron Dellums 1/19/2010 Oakland City Council’s Rules of 
Procedure/Code of Ethics 


Staff is investigating 







11/18/09 09-16 Marleen Sacks Measure Y Committee; 
Jeff Baker, CAO Office 


Ongoing Whether Measure Y Committee members 
were required to file a Form 700. 


Staff is investigating. 


11/17/09 09-15 Anthony Moglia Jean Quan Ongoing Alleged misuse of City resources  Staff is investigating 


09/16/09 09-12 Marleen Sacks Office of the City 
Attorney (Mark 
Morodomi) 


ongoing Sunshine Ordinance; Public Records Act Staff is investigating 


2/7/09 09-03 John Klein City Council President 
Jane Brunner 


February 3, 
2009 


Sunshine Ordinance -- Allocation of 
speaker time.  


Awaiting report from 
City Attorney.  


11/6/08 08-18 David Mix Raul Godinez August 2008 Allegations involving Sunshine Ordinance 
-- Public Records Request 


Staff is investigating 


11/6/08 08-13 David Mix Leroy Griffin August 2008 Allegations involving Sunshine Ordinance 
-- Public Records Request 


Staff is investigating 


 
 
 
 
 
 
 







3/28/08 08-04 Daniel Vanderpriem Bill Noland, Deborah 
Edgerly 


Ongoing since 
12/07 


Allegations involving production of City 
records 


Commission 
jurisdiction reserved. 


2/26/08 08-02 Sanjiv Handa Various members of the 
Oakland City Council 


February 26, 
2008 


Allegations involving the Oakland 
Sunshine Ordinance and Brown Act 


Commission 
jurisdiction reserved. 


2/20/07 07-03 Sanjiv Handa Ignacio De La Fuente, 
Larry Reid, Jane 
Brunner and Jean Quan


December 19, 
2006 


Speaker cards not accepted because 
they were submitted after the 8 p.m. 
deadline for turning in cards.  


Commission 
jurisdiction reserved.  


3/18/03 03-02 David Mix Oakland Museum Dept. 3/11/03 Allegation of Sunshine Ordinance and 
Public Records Act violation. 


Commission 
jurisdiction reserved. 
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Commission Membership: Jonathan Stanley (Chair), Barbara Green-Ajufo (Vice-Chair), 
 Alaric Degrafinried, Alex Paul, Ai Mori, Richard Unger, 


Vacancy (Mayoral) 
 
Staff Members:  Commission Staff: 
     Daniel Purnell, Executive Director 
     Tamika Thomas, Executive Assistant 
    City Attorney Representative: 
     Alix Rosenthal, Deputy City Attorney 


 
 


SPECIAL MEETING AGENDA 
 


(NOTE: This special meeting is called to consider those items that were originally 
scheduled for a regular meeting of the Public Ethics Commission on April 5, 2010.  


The April 5, 2010, regular meeting has been CANCELLED due to a mandatory 
business shutdown by the City and this meeting has been noticed in its place.  All 


ten-day notice requirements will be observed for the special meeting of April 7, 
2010.  Please contact the Commission at 510-238-3593 for further information.) 


 
 


A. Roll Call And Determination Of Quorum 
 
B. Approval Of Draft Minutes Of The Regular Meeting Of March 1, 2010, And Of 


The Special Meeting Of March 4, 2010 
 
C. Executive Director And Commission Announcements 
 
D. Open Forum 
 
E. Complaints     
 
 1. A Staff Report And Action To Be Taken On Complaint No. 09-12 (Sacks) 
 
 2. A Staff Report And Action To Be Taken On Complaint No. 10-01 (Mix) 
 
 3. A Staff Report And Action To Be Taken On Complaint No. 10-02 (Mix) 
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F. A Staff Report And Action To Be Taken Regarding A Required Review Of City 


Council Salaries  
 
G. A Staff Report And Action To Be Taken Regarding A Proposal By City 
 Councilmember Ignacio De La Fuente To 1) Increase OCRA Contribution Limits 
 From Persons From $700 to $1,000; 2) Increase OCRA Contribution Limits From 
 Broad-Based Political Committees From $1,300 to $1,600; and 3) Increase All 
 OCRA Voluntary Expenditure Ceilings 40 Percent From Current Limits  
 
H. A Staff Report And Action To Be Taken Regarding Proposed Amendments To 
 O.M.C. Chapter 2.24 (Powers And Duties Of The Public Ethics Commission) 


(Copies of the staff report for this item were posted, filed and distributed with the March 1, 2010, 
agenda package.  Additional copies are available online and from the Commission's office.  
Copies will also be available at the April 7, 2010, meeting.)  
 


 
The meeting will adjourn upon the completion of the Commission's business. 
 
 You may speak on any item appearing on the agenda; however, you must fill out a 
Speaker’s Card and give it to a representative of the Public Ethics Commission.  All speakers 
will be allotted three minutes or less unless the Chairperson allots additional time.  
 In compliance with the Americans with Disabilities Act, if you need special assistance to 
participate in the meetings of the Public Ethics Commission or its Committees, please contact 
the Office of the City Clerk (510) 238-7370.  Notification two full business days prior to the 
meeting will enable the City of Oakland to make reasonable arrangements to ensure 
accessibility. 
 Should you have questions or concerns regarding this agenda, or wish to review any 
agenda-related materials, please contact the Public Ethics Commission at (510) 238-3593 or 
visit our webpage at www.oaklandnet.com. 
 
 
___________________________________________________________________ 
Approved for Distribution       Date 
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Commission Membership: Jonathan Stanley (Chair), Barbara Green-Ajufo (Vice-Chair), 
 Alaric Degrafinried, Alex Paul, Ai Mori, Richard Unger, 


Vacancy 
 
Staff Members:  Commission Staff: 
     Daniel Purnell, Executive Director 
     Tamika Thomas, Executive Assistant 
    City Attorney Representative: 
     Alix Rosenthal, Deputy City Attorney 


 
MINUTES OF MEETING 


 
 


A. Roll Call And Determination Of Quorum 
 
 The meeting was called to order at 6:35 p.m. 
 


Members present:  Stanley, Paul, Ai, Unger 
 
Members excused:  Green-Ajufo 


 
B. Approval Of Draft Minutes Of The Regular Meeting Of February 1, 2010 
 
 The Commission approved by unanimous consent the minutes of the February 1, 
 2010, meeting. 
 
C. Executive Director And Commission Announcements 
 (Note arrival of Commissioner Degrafinried) 
 


The Executive Director reminded the Commission of its special meeting of March 
4, 2010, to consider a proposal to double OCRA contribution and expenditure 
limits. 
 
Statements Of Economic Interests (FORM 700) will be distributed shortly to 
Oakland employees and members of certain boards and commissions including 
the Ethics Commission.  Filing deadline is April 1, 2010. 
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The regularly scheduled meeting of the Commission will be re-scheduled for 
Wednesday, April 7 due to a mandatory business shutdown on Monday, April 5, 
2010. 
 
Commission staff will be organizing a meeting of the Campaign Finance and 
Lobbyist Registration Committee to review proposed amendments to the 
Lobbyist Registration Act.  


 
Commission Chair Jon Stanley announced appointments to the Commission's 
two standing committees: Sunshine Ordinance Committee: Barbara Green-Ajufo, 
Alex Paul, Richard Unger.  Campaign Finance And Lobbyist Registration 
Committee: Jon Stanley, Ai Mori, Alaric Degrafinried 


 
Mr. Stanley also requested the Commission's permission and direction to send a 
letter to the Office of the Mayor requesting that the Mayor make his appointment 
to the Commission. 


 
There was one speaker: Sanjiv Handa 


 
D. Open Forum 
 


There were eight speakers:  Esperanza Tervalon-Daumont, Sanyika Bryant, 
Amber Chan, Rebecca Kaplan, John Klein, Marleen Sacks, Sanjiv Handa, 
Barbara Newcombe 


 
E. Complaints     
 
 1. A Staff Report And Action To Be Taken On Complaint No. 08-17 (Mix) 
  (2d SUPPLEMENTAL -- Approval Of Draft Brochure) 
 


The Commission gave consensus approval for the distribution of the 
proposed brochure.  Commission staff will provide a subsequent update to 
the Commission on the status of distribution and efforts to make the 
brochure and similar resources available electronically. 
 
There were four speakers: John Klein, Ralph Kanz, Marleen Sacks, Sanjiv 
Handa   


 
 







MINUTES OF MEETING -- DRAFT  
PUBLIC ETHICS COMMISSION 
REGULAR MEETING 
One Frank Ogawa Plaza (City Hall) 
Monday, March 1, 2010 
Hearing Room One 
6:30 p.m. 
 
 
 
 
 2. A Staff Report And Action To Be Taken On Complaint No. 09-13 (Drake) 
 


Commissioner Paul moved that the Commission dismiss Complaint No. 
09-13 conditioned on the following:  1) Commission staff to research and 
report back whether the City could adopt a local law comparable to Penal 
Code Section 424 and/or Section 8314, 2) Commission staff to draft and 
send a letter to employees of the Neighborhood Services Division advising 
them of state laws prohibiting the use of public funds for political or 
campaign purposes, 3) request that OPOA reimburse the City for the 
costs it incurred to promote the November 5, 2009, reception, and 4) refer 
to the appropriate law enforcement agency the facts of this case for further 
review.  The motion died for lack of a second. 
 
The Commission subsequently moved, seconded and adopted a motion 
dismiss Complaint No. 09-13 conditioned on the following: 1) Commission 
staff to research and report back whether the City could adopt a local law 
comparable to Penal Code Section 424 and/or Section 8314, 2) 
Commission staff to draft and send a letter to employees of the 
Neighborhood Services Division reminding them of state laws prohibiting 
the use of public funds for political or campaign purposes and to 
encourage the development of policies to ensure proper use of public 
funds, and 3) request that OPOA reimburse the City for the costs it 
incurred to promote the November 5, 2009, reception.  (Ayes: Stanley, 
Unger, Mori, Degrafinried; Noes: Paul) 
 
There were four speakers:  Pamela Drake, Rashidah Grinage, John Klein, 
Sanjiv Handa 


 
 3. A Staff Report And Action To Be Taken On Complaint No. 09-15 (Moglia) 
  (SUPPLEMENTAL) 
 


The Commission moved, seconded and adopted a motion to direct staff to 
research and develop policy proposals regarding the use of hyperlinks 
from the City's websites to outside campaign and/or officeholder websites. 
(Ayes: All) 
 
There were four speakers:  Ralph Kanz, Richard Cowan, John Klein, 
Sanjiv Handa  
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 4. A Staff Report And Action To Be Taken On Complaint No. 09-16 (Sacks) 
 


The Commission directed staff to prepare a supplemental report 
addressing 1) the criteria used to include advisory boards and 
commissions in the City's conflict of interest code; 2) a more detailed 
history of recommendations made by the Measure Y Committee, and 3) 
whether a member of the Measure Y Committee who works for a non-
profit entity that receives Measure Y funds is precluded from participating 
in decisions under financial conflict of interest laws, including Government 
Code Section 1090.  


 
There were five speakers:  Marleen Sacks, John Klein, Jeff Baker, Judy 
Cox, Sanjiv Handa   


 
F. A Staff Report And Action To Be Taken Regarding Proposed Amendments To 
 O.M.C. Chapter 2.24 (Powers And Duties Of The Public Ethics Commission) 
 


The Commission directed staff to re-agendize this item for a future meeting. 
  
G. A Staff Report And Action To Be Taken Regarding A Proposal By City 
 Councilmembers Ignacio De La Fuente and Rebecca Kaplan To Suspend The 
 Limited Public Financing Program (O.M.C. Chapter 3.13) And Authorizing The 
 Transfer Of $225,000 From The Election Campaign Fund To The Instant Run-Off 
 Voting Outreach And Education Fund For The November 2010 Municipal 
 Election And Allocating Said Funds To Three Organizations Serving The Latino, 
 Asian And African-American Communities 
 


The Commission directed staff and the Commission chair to communicate to the 
City Council that the Commission is unable to support the proposal on grounds 
that there was not enough information available on which to base a 
recommendation.  The Commission also wished to convey that only a portion of 
the $225,000 be made available for voter outreach and education and that 
sufficient funds be left available to implement a matching fund program for the 
November, 2010 election. 
 
There were four speakers:  Judy Cox, Barbara Newcombe, Ralph Kanz, Sanjiv 
Handa    
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H. A Staff Report And Action To Be Taken Regarding Approval Of The 
 Commission's Annual Report For 2009  
 


The Commission directed staff to distribute the 2009 Annual Report subject to 
any further comments from Commissioners. 
 
There was one speaker:  Sanjiv Handa 
   


The meeting adjourned at 10:53 p.m.  
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PUBLIC ETHICS COMMISSION 
SPECIAL MEETING 
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Thursday, March 4, 2010 
Hearing Room One 
6:30 p.m. 
 
 
Commission Membership: Jonathan Stanley (Chair), Barbara Green-Ajufo (Vice-Chair), 
 Alaric Degrafinried, Alex Paul, Ai Mori, Richard Unger, 


Vacancy (Mayoral) 
 
Staff Members:  Commission Staff: 
     Daniel Purnell, Executive Director 
     Tamika Thomas, Executive Assistant 
    City Attorney Representative: 
     Alix Rosenthal, Deputy City Attorney 


 
MINUTES OF MEETING 


 
 


A. Roll Call And Determination Of Quorum 
 


Upon the roll call at 6:35 p.m. Commissioners Stanley, Mori and Degrafinried 
were present.  Commissioner Paul arrived at 7:00 p.m. at which time a quorum 
was achieved and publicly announced. 


 
B. A Staff Report And Action To Be Taken Regarding 1) A Proposal From The 


Office Of The City Attorney To Double The Current Contribution And Voluntary 
Expenditure Limits Applicable To Candidates For Election To City Offices, And 2) 
A Request From The City Council Rules Committee To Review The Current 
Annual Contribution Limitations For Officeholder Expense Funds 


 
Commissioner Paul moved that the Commission should take no action to 
recommend that 1) OCRA's contribution limits and voluntary expenditure ceilings 
be doubled, and 2) OCRA's annual limitation on contributions to officeholder 
expense funds be adjusted by the consumer price index.  Motion failed for lack of 
a second. 
 
The Commission moved, seconded and adopted a motion that the Commission 
should take no action to recommend that OCRA's contribution limits and 
voluntary expenditure ceilings be doubled.   (Ayes: Stanley, Degrafinried, Mori; 
Noes: Paul)   
 
The Commission moved, seconded and adopted a motion that the Commission 
should take no action to recommend that OCRA's annual limitation on 
contributions to officeholder expense funds be adjusted in the absence of further 
research and consideration.  (Ayes: All) 
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There were 18 speakers:  James Vann, Leslie Bonnett, Andy Wiener, NAME, 
Jean Quan, Nick Vigilante, Kevin Raff,Max Allstadt, Michael Sarabia, Judy Cox, 
John Klein, Danny Siloah, David Kavlicheck, Sharon Rose, ? Henry, Marion 
Taylor, Michael Tayos, Ralph Kanz.   


 
C. Open Forum 
 
 There were two speakers:  Max Allstadt, Ralph Kanz 
 
The meeting adjourned at 8:15 p.m.  
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Approved as to Form and Legality∗∗ 
 
__________________________ 


City Attorney 
City of Oakland 
Public Ethics Commission 
April 7, 2010 


 
In the Matter of       )       
        )   Complaint No. 09-12 
        )     
 


Marleen Sacks filed Complaint No. 09-12 on September 16, 2009.   
 


I. SUMMARY OF COMPLAINT 
 
Ms. Sacks filed Complaint No. 09-12 alleging that various City staff including Mark 


Morodomi, Michelle Abney and Kevin Siegel of the City Attorney's Office, Jeff Baker of the 
Office of the City Administrator, and Renee Sykes of the Oakland Police Department violated 
the Oakland Sunshine Ordinance and the California Public Records Act ("CPRA") by failing to 
produce or failing to timely produce copies of public records.  Attachment 1.  She filed an 
amendment to her complaint dated September 14, 2009.  Attachment 2. 


 
Since her amended complaint on September 14, and as recently as February 5, 2010, 


Ms. Sacks has made other requests for records in which she alleges the City has not 
responded in accordance with the Public Records Act or Sunshine Ordinance.  She requests 
that these additional allegations also be considered by the Commission in connection with this 
complaint. (See below). 


 
After Ms. Sacks filed her complaint, Commission staff proposed a mediation session to 


resolve any issues pertaining to the non-production of records.  The mediation took place on 
November 6, 2009.  In addition to Commission staff, City participants included Mark Morodomi 
and Michele Abney from the Office of the City Attorney, Jeff Baker from the City Administrator's 
Office, Gilbert Garcia from the Oakland Police Department (OPD), and Sara Bedford from the 
Oakland Fire Department (OFD).  As a result of the mediation, Ms. Sacks received either 
responses or records pertaining to her outstanding requests, although some of these 
responses or records were not produced within the time specified in the mediation.   


 
II. BACKGROUND 


 
Most of the record requests at issue pertain to the City's implementation of 


Measure Y.  Adopted by Oakland voters in November 2004, Measure Y (the "Violence 
Prevention and Public Safety Act of 2004"), imposed a new parcel tax and a parking 
surcharge to support additional fire suppression services, new police officers for 
community policing, and various violence prevention efforts.  Measure Y sunsets in 
January 2015. 







Among Measure Y's various provisions was the addition of 63 sworn police 
officers for community policing, crime reduction, and a focus on truancy, school safety, 
domestic violence and child abuse.  The new officers were to be deployed to community 
policing beats, so-called "crime reduction teams," and various other assignments.  
Measure Y provides after-school and in-school programs and outreach for at-risk youth, 
offender and parolee employment training and incentives, and counselors for victims of 
domestic violence and child abuse.  It provides for the restoration of two fire engine 
companies, additional paramedic services and using firefighters as "youth mentors." 


 
In April 2008, Ms. Sacks sued the City over the alleged misuse of Measure Y 


funds and the failure to implement some of Measure Y's provisions.  An April 2009 court 
ruling determined that the use of Measure Y funds for training and academy expenses 
for officers not placed in Measure Y positions was an impermissible use of Measure Y 
funds.  The court also ruled that an independent auditor's report pertaining to Measure 
Y did not satisfy requirements of state law.  The City has since appealed the court's 
decision.   


 
On March 18, 2010, Ms. Sacks filed a second lawsuit alleging the City failed to 


hire and maintain a requisite number of "problem solving officers" and provide adequate 
deployment to crime reduction teams, and to budget for police academies sufficient to 
keep OPD at minimum staffing levels under Measure Y.  Among her allegations were 
that the City has repeatedly violated the CPRA in connection with public records 
requests she has made.  She states in her lawsuit that throughout 2009 and 2010, she 
has submitted "over a dozen public records requests, and the City has practically never 
complied" with the requirement of the CPRA.  She also alleges that the Public Ethics 
Commission has "failed to comply" with its own complaint procedures for having her 
complaint heard in a timely manner "and has failed to provide any valid excuse for 
failing to adhere to its own timelines."  Ms. Sacks is requesting the court, among other 
things, to "make a finding that the City violated the CPRA and related provisions in the 
past. . .[and] order the City to comply with the CPRA and related provisions in the 
future, and for court monitoring to ensure compliance."   Attachment 3A.  


 
III. FACTUAL SUMMARY AND ANALYSIS 
 
 Ms. Sacks submits with her initial complaint a detailed summary of eight public records 
requests she made between November 25, 2008, and September 4, 2009, and the responses 
she received.  (Ms. Sacks has withdrawn her May 26, 2009, request for records related to a 
proposal to eliminate park rangers as part of this complaint.)  In addition, Ms. Sacks made five 
more requests since filing this complaint for which she has alleged non-compliance with the 
CPRA and/or the Sunshine Ordinance.  For reference purposes Commission staff has 
prepared a chart summarizing 1) the records requested, 2) the status of the City's response, 
and 3) Ms. Sacks' pending contentions and allegations.  Attachment 3B.   
 
 A. Overview Of Applicable Law And Commission Jurisdiction 
 







  Most of Ms. Sacks' requests and the issues presented in this complaint involve 
basic public records law.  The Sunshine Ordinance provides that the release of public records 
by any local body, agency or department of the City shall be governed by the CPRA unless the 
ordinance provides otherwise.  [O.M.C. §2.20.190]  The CPRA provides that members of the 
public shall have the right to inspect and obtain copies of public records.  [Government Code 
Section 5263]  A public record includes any writing "containing information relating to the 
conduct of the public's business prepared, owned, used or retained by any state or local 
agency regardless of physical form or characteristics."  [Government Code Section 6252(d)]   
 
  When a copy of a record is requested, the local agency has ten days to 
determine whether to comply with the request and must "promptly" inform the requestor of its 
decision.  If the records or the personnel that need to be consulted regarding the records are 
not readily available, the ten-day period to make the determination may be extended for up to 
14 additional days provided the requestor is notified in writing by the head of the agency or his 
or her designee.  If immediate disclosure is not possible, the agency must provide the records 
within a "reasonable period of time, along with an estimate of the date that the records will be 
available."1   
 


                                            
1 6253.  (a) Public records are open to inspection at all times during the office hours of the state or local agency and 
every person has a right to inspect any public record, except as hereafter provided. Any reasonably segregable portion 
of a record shall be available for inspection by any person requesting the record after deletion of the portions that are 
exempted by law. 
 
"(b) Except with respect to public records exempt from disclosure by express provisions of law, each state or local 
agency, upon a request for a copy of records that reasonably describes an identifiable record or records, shall make 
the records promptly available to any person upon payment of fees covering direct costs of duplication, or a statutory 
fee if applicable. Upon request, an exact copy shall be provided unless impracticable to do so. 
 
"(c) Each agency, upon a request for a copy of records, shall, within 10 days from receipt of the request, determine 
whether the request, in whole or in part, seeks copies of disclosable public records in the possession of the agency and 
shall promptly notify the person making the request of the determination and the reasons therefor. In unusual 
circumstances, the time limit prescribed in this section may be extended by written notice by the head of the agency or 
his or her designee to the person making the request, setting forth the reasons for the extension and the date on which a 
determination is expected to be dispatched. No notice shall specify a date that would result in an extension for more 
than 14 days. When the agency dispatches the determination, and if the agency determines that the request seeks 
disclosable public records, the agency shall state the estimated date and time when the records will be made available. 
As used in this section, "unusual circumstances" means the following, but only to the extent reasonably necessary to the 
proper processing of the particular request: 
 
   (1) The need to search for and collect the requested records from field facilities or other establishments that are 
separate from the office processing the request. 
   (2) The need to search for, collect, and appropriately examine a voluminous amount of separate and distinct records 
that are demanded in a single request. 
   (3) The need for consultation, which shall be conducted with all practicable speed, with another agency having 
substantial interest in the determination of the request or among two or more components of the agency having 
substantial subject matter interest therein. 
   (4) The need to compile data, to write programming language or a computer program, or to construct a computer 
report to extract data. 
 
"(d) Nothing in this chapter shall be construed to permit an agency to delay or obstruct the inspection or copying of 
public records. The notification of denial of any request for records required by Section 6255 shall set forth the names 
and titles or positions of each person responsible for the denial."  
 







  Under the Sunshine Ordinance, the Commission is required to "develop and 
maintain an administrative process for review and enforcement of this ordinance, among which 
may include the use of mediation to resolve disputes under this ordinance.  No such 
administrative review process shall preclude, deny or in any way limit a person's remedies 
under the Brown Act or Public Records Act."  [O.M.C. Section 2.20.270(A)(3)]  The 
Commission has developed and maintained an administrative process for review and 
enforcement of the Sunshine Ordinance in the form of the Commission's General Complaint 
Procedures ("GCPs").  Neither the Sunshine Ordinance nor the GCPs provide express 
remedies for the failure to comply with the public records provisions of the Sunshine 
Ordinance. 
 
 B. Specific Allegations 
 
  1. Request for records dated March 31, 2009 
 
   On March 31, 2009, Ms. Sacks sent an email to Michelle Abney, 
the City Attorney's Open Government Coordinator, for four categories of public records 
related to the funding for 14 so-called "problem solving officer" (PSO) positions within 
OPD.  Attachment 4A.  Ms. Abney sent a confirming email the same day, stating that 
she had forwarded the request to the "appropriate departments for review and 
processing."  Ms. Sacks was advised to contact Ms. Abney if she did not receive a 
response.  Ms. Sacks amended her request the following day on April 1, 2009.  
Attachment 4B.  By letter dated April 8, 2009, Felicia Silva of the City's Budget Office 
notified Ms. Sacks that additional time was needed to respond to her two requests 
because of "[t]he need to compile data or construct a computer report to extract data."  
The letter stated "We will answer your request on April 24, 2009."  On April 24, 2009, 
Ms. Silva sent an email to Ms. Sacks that the requested records had been submitted to 
the City Attorney's Office for review with the goal of providing her the information by 
May 4, 2009.  Attachment 4C. 
 
   On or about May 6, 2009, Ms. Sacks received in the mail copies of 
records in response to her request.  By email of May 6th, Ms. Sacks again amended her 
request for certain records and objected to the redaction of information contained in 
some of the records that had been produced.  (See also Section III.B.3, below.)  
Attachment 4D.  Emails indicate that Mr. Morodomi had a telephone conversation on 
May 14, 2009, with Ms. Sacks in which he told her that the redacted information "was 
pursuant to the attorney-client privilege."  By email of May 20, 2009, Ms. Sacks cited 
legal authority in support of her demand for the redacted information.  On May 28, 2009, 
Deputy City Attorney Mark Morodomi agreed to release some of the redacted 
information but not all, also citing legal authority to justify his position.  Attachment 4E.   
 
   Ms. Sacks alleges that the City Attorney's Office failed to provide a 
timely determination when the records would be produced.  She also contends that 
copies of several emails she received contained information that had been redacted 
without providing sufficient justification.   
 







   Ms. Sacks' requests of March 31 and April 1 for copies of public 
records should have resulted either in the "prompt" production of discloseable (i.e., non-
exempt) records, or notification within ten days whether the City would comply with the 
request. [Government Code Section 6253]  While it appears that Ms. Silva sent a letter 
dated April 8, 2009, to Ms. Sacks within the ten-day period, it does not appear that the 
City notified Ms. Sacks whether it would produce "discloseable records" within either the 
ten-day period or the additional 14-day period: Ms. Silva wrote to Ms. Sacks on April 
24th that the records were still pending the City Attorney's review.   
 
   With respect to whether the City was justified in redacting portions 
of the information contained in the records, Sunshine Ordinance Sections 2.20.240 and 
2.20.250 provide in their entirety: 
 


SECTION 2.20.240 Minimum Withholding. 


No record shall be withheld from disclosure in its entirety unless all 
information contained in it is exempt from disclosure by law.  Any 
redacted, deleted or segregated information shall be keyed by footnote or 
other clear reference to the appropriate justification for withholding.  Such 
redaction, deletion or segregation shall be done personally by the attorney 
or other staff member conducting the exemption review. 


   
SECTION 2.20.250 Justification For Withholding. 


Any withholding of information shall be justified, in writing, as follows: 


(A) A withholding under a permissive exemption in the California 
Public Records Act or this ordinance shall cite the legal authority and, 
where the exemption is based on the public interest in favor of not 
disclosing, explain in practical terms how the public interest would be 
harmed by disclosure. 
 


(B) A withholding on the basis that disclosure is prohibited by 
law shall cite the applicable legal authority. 
   


  (C) A withholding on the basis that disclosure would incur civil or 
 criminal liability shall cite any statutory or case law supporting that 
 position. 


 
   Ms. Sacks contends Mr. Morodomi said in a telephone 
conversation that the redacted information was being withheld on grounds of attorney-
client privilege.  After sending Mr. Morodomi an email on May 20 citing legal authority 
why the information should be disclosed, Mr. Morodomi's email of May 28 does provide 
a "clear reference" to justification for redacting the information that Ms. Sacks contends 







should have been provided when the three emails were initially produced.2   
Commission staff believes an issue exists whether the City provided a sufficient ten-day 
response to her requests of March 31 and April 1 and whether the redacted emails were 
"keyed by footnote or other clear reference to the appropriate justification for 
withholding." 
 
  2. Request for records dated May 26, 2009        
       
   Ms. Sacks withdraws her contentions regarding this request. 
 
  3. Request for records dated May 6, 2009   
 
   As described in subsection III(B)(1) above, Ms. Sacks amended her 
March 31, 2009, request on May 6, 2009.  The amended request sought records 
specifying job descriptions of Measure Y-funded positions and included a demand for 
unredacted copies of emails that the City's had previously provided.  She contacted Mr. 
Morodomi on June 23, 2009, claiming that she had not received any records responsive 
to Measure Y-funded positions and acknowledged that she did receive an unredacted 
version of a previously-provided copy of an email.  Ms. Abney sent Ms. Sacks an email 
two days later stating she would forward the amended request to staff for a response.  
Attachment 5A. 
 
   Ms. Sacks claims she had not received a response to her May 6, 
2009, request at the time she filed her complaint.  She later acknowledged that she had 
received records pertaining to Measure Y-funded positions only after the November 6, 
2009, mediation. 
 
   There is no information that the City provided Ms. Sacks with either 
the records pertaining to Measure Y-funded positions prior to the November 6, 2009, 
mediation or any writing stating within ten days of the request when a determination 
would be made.  The issue regarding the confidentiality of the emails is addressed in 
Section III.B.1 above.   
 
  4. Request for records dated July 29, 2009  
 
   On July 29, 2009, Ms. Sacks sent an email to Ms. Abney and Mr. 
Morodomi requesting four categories of records relating generally to 1) audits of 
Measure Y funding, 2) a $2.1 million set-aside for reimbursing the Measure Y fund, 3) 
the deployment of six officers to a "crime reduction team", and 4) implementation and 
communication of certain provisions of the Statement of Decision in Sacks v. City of 
Oakland.  Attachment 6A.  Ms. Abney responded by email the same day stating she 
would "forward as appropriate."   On August 6, 2009, Deputy City Attorney Kevin Siegel 
sent Ms. Sacks an email advising that the City was in the process of gathering 


                                            
2 The Sunshine Ordinance does not authorize the Commission to conduct a private "in camera" review of information 
withheld due to any of the exclusions provided in the CPRA.  Thus Commission staff does not analyze, nor should the 
Commission opine, on whether the redactions were justified.   







documents responsive to her request but because of the amount of documents and the 
need to coordinate with other City agencies he expected to provide responsive 
documents by August 21, 2009."  Attachment 6B.     
 
   In a letter dated August 21, 2009, Mr. Siegel advised Ms. Sacks 
that records responsive to her July 29 request were available and that she could 
arrange a review or request copies by contacting Ms. Abney.  He stated the City "has 
not produced documents that are exempt under the law from disclosure because of 
legal privileges (Gov. Code § 6254(k) e.g., attorney-client privilege and/or attorney work 
product doctrine) or documents pertaining to pending litigation (Gov. Code §6254(b)).  
Please note we did not locate any responsive documents for request nos. 3 and 4."  
Attachment 6C. 
 
   On August 24, 2009, Ms. Sacks sent an email to Mr. Siegel and Mr. 
Morodomi contending that not all responsive documents had been produced and that 
the records contained "numerous redactions" without containing the footnoted 
annotations required under the Sunshine Ordinance.  Mr. Morodomi responded to her 
contentions by email of August 28, 2009, stating that his office was in the process of 
reviewing the "attachments" to some of the email that had been produced and providing 
legal justification for withholding certain emails and other writings.  Ms. Sacks 
responded by email of August 29, 2009.  Attachment 6D.  It appears through a series 
of email correspondence that the City Attorney's Office continued transmitting records in 
connection with the July 29, 2009, request during September, 2009.  A final production 
of responsive records was not made until after the November 6, 2009, mediation. 
 
   Procedurally it appears that Mr. Siegel made a timely response to 
Ms. Sacks via his email dated August 6, 2009.  In his letter dated August 21, 2009, Mr. 
Siegel advised Ms. Sacks that the City was asserting statutory exemptions for emails 
and other writings that were not produced.  Other emails were produced containing 
redactions that were not "keyed by footnote or other clear reference."  Mr. Morodomi 
has told Commission staff his office will perform this task if necessary but contends his 
office provided the appropriate justification for the redactions in its correspondence with 
Ms. Sacks.   
 
  5. Request for records dated August 10, 2009      
 
   During the week of August 3, 2009, Neighborhood Services 
Coordinator Renee Sykes sent a mass email to Oakland residents advising them of 
several residential burglaries that occurred in two Oakland neighborhoods.  As a 
recipient of the email, Ms. Sacks states that she made an August 10, 2009, email 
request to Ms. Sykes to provide records detailing the locations of where the burglaries 
occurred.  Ms. Sykes apparently responded within a few minutes advising Ms. Sacks to 
contact the Criminal Investigation Division for the information and provided her with a 
telephone number.  Ms. Sacks sent an email to Ms. Abney on August 18 stating that 
she had received no response from Ms. Sykes.  Ms. Abney was apparently on vacation 
and responded on August 31, 2009, saying that she would follow-up with Ms. Sykes.  







Ms. Sacks sent an email to Mr. Morodomi the same day complaining that she never 
received a response to her initial request within a ten-day period.  Mr. Morodomi 
responded by email on September 3, 2009, saying he would inquire.  Attachment 7A.   
 
   On September 10, 2009, Mr. Morodomi sent an email to Ms. Sacks 
stating that public records requests for police department records should be sent to 
OPD's Records Division.  He advised her that Ms. Sykes does not handle public records 
requests and that if she provided more information he could help expedite a response.  
Attachment 7B.  Ms. Sacks states she ultimately received the records on September 
21, 2009.  She contends that she never received a formal response from Ms. Sykes and 
that the City's production was not timely.   
 
   Ms. Sykes told Commission staff that she told Ms. Sacks to contact 
OPD for the information shortly after Ms. Sykes made her request.  Ms. Sykes said she 
told Ms. Sacks that she did not have the information and that she (Ms. Sacks) should 
contact either burglary investigator Edwin Somarriba or OPD record coordinator Millie 
Crossland for the requested information.  Ms. Sacks contends that Ms. Sykes, as a City 
employee, should have taken responsibility for responding to the request or 
communicating the request to someone in her department who could make a timely 
response.  On the other hand, it can be argued that Ms. Sykes properly discharged her 
duties under the CPRA if she told Ms. Sacks how to obtain the records she sought.  
This is an issue of both law and fact that the Commission may wish to determine.  
 
  6. Request for records dated August 18, 2009 
 
   On August 18, 2009, Ms. Sacks sent an email to Ms. Abney, 
Sharon Orgain and Mr. Morodomi requesting records relating to the amount of money 
transferred from the Measure Y fund pursuant to a $7.7 million "augmented recruiting 
program" in 2008.  The first indication that Ms. Sacks received a response appears to 
be an email dated September 12, 2009, from Mr. Morodomi stating that Measure Y 
money was not transferred to the general fund but charged directly for certain services.  
Based on that information, Ms. Sacks revised her request by email dated September 
17, 2009.  Attachment 8A. 
 
   Mr. Morodomi acknowledged in another email dated September 12, 
2009, that vacations, City furloughs and holidays caused the delay in providing a 
response and promised to send the requested records under cover of a separate letter.   
Attachment 8B. 
 
   On September 25, 2009, Mr. Morodomi sent an email stating that 
there was no "hard copy document" that specifies the expenditures of the $7.7 million 
augmented recruiting program.  He claimed an exemption under the CPRA to maintain 
confidentiality for records "created at the direction of attorneys for specific use in 
litigation" pursuant to Government Code Section 6254(b).  He referred her to a 
"declaration" by Peter Fitzsimmons produced in the course of Ms. Sacks' litigation with 
the City stating that $3.3 million had already been expended.  He stated he would 







confirm whether that figure was still "up to date."  He also stated that two of her 
requests would require a special program request within the City's "Oracle" payroll 
system requiring four hours of time to extract the data and possibly an additional eight 
hours of time to confirm that the data are "actually responsive to [the] request."  He 
asserted the City's right to request or waive the "cost to construct a record" pursuant to 
Government Code Section 6253.9(b).  Mr. Morodomi did not provide a date by which he 
expected to produce updated records pertaining to expenditures for the augmented 
recruitment program.  Attachment 8C.  Ms. Sacks responded by email the same day 
refuting his claimed exemption under the "litigation exemption." Attachment 8D.  Ms. 
Sacks stated that she ultimately received responsive records following the November 6, 
2009, mediation.   
 
   The record of communications between Ms. Sacks and 
representatives of the City Attorney's office indicates that more than ten days elapsed 
between the time Ms. Sacks made her request on August 18 and the first response by 
Mr. Morodomi on September 12, 2009.  Mr. Morodomi responded to the revised request 
of September 17 within the ten-day period but did not provide an estimated date by 
which the records would be provided.  In fact, all responsive records were not 
completely provided until after the November 6 mediation.   
      
  7. Request for records dated August 28, 2009    
 
   Ms. Sacks claims that on or about August 28, 2009, she sent an 
email to Jeff Baker, an assistant to the City Administrator and staff member to the 
Measure Y Committee, for the email addresses of the Measure Y Committee members.  
She said she followed-up her request on September 2, 2009.  Mr. Baker responded by 
email stating that "[t]he e-mail addresses, telephone numbers, mailing addresses and 
business addresses of the Oversight Committee members is not public information."  He 
wrote that if she had correspondence for the committee members that she should send 
it to him and he would forward it to them.  Attachment 9A.  Ms. Sacks emailed Mr. 
Morodomi on September 4, 2009, requesting the email addresses pursuant to the 
CPRA.  Mr. Morodomi responded on September 10, 2009, stating that the City would 
produce them "[t]o the extent that the committee members do not have an expectation 
of privacy with regard to their email addresses."  He stated he hoped to provide a 
response by September 17, 2009.  Attachment 9B.   
 
   On September 23, 2009, Mr. Baker sent an email to Ms. Sacks 
providing email addresses for most of the Measure Y Committee members.  He stated 
several of the members objected to having their personal email addresses disclosed 
and were advised to obtain an alternative email address to provide to members of the 
public.  Two days later, he provided email addresses for the remaining members.  All 
but one were the email addresses "filed with the City."  The other, that of committee 
member Richard Carter, was apparently created in order to provide one to Ms. Sacks.  
Attachment 9C.  Ms. Sacks contends that she is entitled to Mr. Carter's "original" email 
address and not one created to respond to Ms. Sacks' request.       
 







   With regard to the August 28/September 2 request for email 
addresses, it appears Mr. Baker initially denied the request without providing a "clear 
reference to the appropriate justification for withholding" pursuant to O.M.C. Section 
2.20.240.  Commission staff questions whether stating that the addresses are not 
"public information" satisfies this requirement.  Mr. Morodomi responded within ten days 
to the September 4 request and anticipated a production by September 17.  The actual 
response occurred on September 23 and on September 24, seven days later than Ms. 
Sacks was anticipating.  Ms. Sacks contends there was an "unacceptable delay" over 
the production of the email addresses and that she was entitled to the "original" email 
addresses the City possessed and not merely emails created for the purpose of 
responding to her request.          
 
   Commission staff could locate no case law determining whether the 
email addresses of members of a public advisory committee constitutes a discloseable 
public record.  Government Code Section 6254(c) provides an exception from 
disclosure for records that are "[p]ersonnel, medical, or similar files, the disclosure of 
which would constitute an unwarranted invasion of personal privacy."  The requested 
email addresses do not appear to constitute "personnel, medical or similar files," 
especially since California law requires exemptions to be "narrowly construed."  Thus to 
determine whether the "original" email must be disclosed, the proponent of non-
disclosure must demonstrate that the public interest in disclosure is "clearly outweighed" 
by the public interest in non-disclosure. 
 
   While the law, on its face, clearly tilts the balance in favor of 
disclosure, there are court cases falling on both sides of the issue, each heavily 
dependent on the facts of each particular case.  Furthermore, Commission staff notes 
that Sunshine Ordinance Section 2.20.250(B) requires that any withholding of 
information that is "based on the public interest in favor of not disclosing" shall explain in 
"practical terms how the public interest would be harmed by disclosure."  It does not 
appear that such an explanation was ever provided. 
 
   The Commission would have to consider in a formal proceeding 
whether the City's arguments in favor of non-disclosure "clearly outweigh" the public 
interest in disclosing the email address.  However, Mr. Morodomi has recently advised 
Commission staff that his office is advising staff to City boards and commissions to 
provide "original" email addresses when specifically requested.   
 
  8. Request for records dated November 25, 2008 
 
   On November 25, 2008, Ms. Sacks sent an email to Ms. Abney 
requesting five categories of records generally relating to the transfer of Measure Y 
funds for what she described as "police overstaffing."  By letter of December 4, 2008, 
Mr. Morodomi responded to each of the written categories of documents, stating in 
essence that 1) her request was unspecific, 2) responsive records did not exist or, 3) to 
the extent that they did exist, they "have been or are being produced through the 







discovery process" in connection with the litigation Ms. Sacks initiated against the City.  
Attachment 10A. 
 
   Ms. Sacks sent an email dated December 9, 2008, to Ms. Abney in 
which she attempted to clarify her record request.  She requested any and all 
documents that indicate whether Measure Y funds have been used to fund the number 
of officers in excess of OPD's "authorized" strength of 803, and, if Measure Y money 
has been used for that purpose, "how much money was spent and whether it was 
refunded to Measure Y." Ms. Sacks objected on January 5, 2009, that she had not 
received any records responsive to her November 25 request and her December 9 
clarification.  Attachment 10B.  By letter of January 12, 2009, Mr. Morodomi reiterated 
that there were no documents responsive to her requests.  Attachment 10C.  Ms. 
Sacks contends she did not receive a timely response to her November 25 or 
December 9 requests.   
 
   As to the November 25, request, Mr. Morodomi did provide a 
response within the ten-day period.  Based on the objections, Ms. Sacks submitted a 
revised request on December 9, for which there appears to have been no response until 
January 12, 2009, considerably beyond the ten-day period.   
 
  9. Request for records dated September 22, 2009 
 
   On September 22, 2009, Ms. Sacks sent an email to Ms. Abney 
requesting six categories of records pertaining to the use of Measure Y funding for fire, 
paramedic and violence prevention services.  On October 6, 2009, Sara Bedford from 
the City's Human Services Agency responded by email to category Nos. 4 and 5.  Ms. 
Sacks emailed Ms. Bedford claiming that the records produced were not responsive.  
Ms. Bedford responded to Ms. Sacks on October 16, 2009, describing how the records 
were responsive to her initial request and also included additional attachments.  Ms. 
Sacks claimed on October 22, 2009, that there had to be additional records available.  
Attachment 11A.    Additional records were apparently sent to Ms. Sacks by email on 
October 22, 2009.  The City's final set of records were produced following the mediation 
session on November 6, 2009.  Attachment 11B.  
 
   Ms. Sacks contends in an email to Commission staff on October 6, 
2009, that she received a response to item No. 6 of her September 22, 2009 request 
"but received no response with respect to my other requests."  Commission staff 
forwarded this email to Ms. Abney who responded that Ms. Sacks' request was 
considered completed based on responses to item Nos. 1 through 3 between 
September 23 and September 30 from Donna Hom, item Nos. 4 and 5 on October 6 
from Sara Bedford, and item No. 6 on September 30 from former Officer David Kozicki.  
Attachment 11C.   It appears the City made an initial production of records within 10 
days with the apparent exception of Ms. Bedford's records response on October 6, 
2009.  Ms. Sacks continued to prod the City into producing more records pursuant to 
her original request up to and following the November 6 mediation.  Thus there appears 







to be an issue whether the City failed to provide a timely and adequate response to the 
September 22, 2009, request.   
 
  10. Request for records dated October 1, 2009   
 
   On October 1, 2009, Ms. Sacks sent an email to Ms. Abney and Mr. 
Morodomi requesting five broad categories of records pertaining to police academies 
and budget appropriations for payment of police officers and benefits during the 
2009/2010 fiscal year.  Ms. Sacks sent Commission staff an email dated October 13, 
2009, claiming she received an acknowledgment of the request and was informed that 
the OPD employee who typically handles such requests was "out of town" and would 
begin working on the request when he returned.  Ms. Sacks complained that this was 
"not a sufficient response."  Attachment 12A.   
 
   It is unclear whether any documents were forwarded to Ms. Sacks 
prior to the mediation session of November 6, 2009.  At the mediation, Jeff Baker and 
OPD representative Gilbert Garcia agreed to perform a search for the records and 
respond within ten days.  By email dated November 17 and November 24, 2009, Ms. 
Sacks told Commission staff that she still had not received any responsive documents 
following mediation and "no acknowledgement or apology or request for additional 
time."  Attachment 12B.  However Mr. Garcia apparently sent Ms. Sacks an email 
dated November 18 that included a responsive document and the message that another 
employee, budget director Cheryl Taylor, would respond to questions regarding police 
budget appropriations.  Attachment 12C.  Ms. Sacks later indicated she had received 
responsive records but well beyond the agreed upon date of production.   
 
   There does not appear to have been a formal ten-day response to 
Ms. Sacks' October 1 request although there was some acknowledgment that the 
person able to best address her inquiries was out-of-town.  Ultimately production of 
records did not occur until after the agreed upon date following mediation.  Thus there 
appears to be an issue whether the statutory deadlines for response and production 
were met. 
  
  11. Request for records dated October 18, 2009 
 
   On October 18, 2009, Ms. Sacks sent an email to Ms. Abney and 
Mr. Morodomi requesting five categories of records pertaining to the funding sources of 
PSO positions and the assignment or deployment of three specific OPD officers.  Mr. 
Morodomi responded by email dated October 28, 2009, stating that he required 
approximately 3 to 4 weeks to provide the requested records.  He also cited a cost of 
$1,040 to extract requested data from existing electronic timecards, based on his 
conversations with City staff familiar with the "Oracle" payroll system.  Ms. Sacks 
responded the same day that she did not wish to pay for the extracted information and 
modified her previous request regarding the three specific OPD officers.  Attachment 
13A.  
 







   Ms. Sacks told Commission staff recently that she ultimately 
received information stating the OPD officers referenced in her request were not 
assigned to desk duty.  She said she found it "shocking" that the City's computer payroll 
system is so antiquated that it would require a special program, at significant cost to the 
public, to extract what should otherwise be basic payroll data.  While the nature of the 
City's payroll system may raise issue of governmental transparency that the 
Commission may wish to address, Commission staff does not perceive a violation of the 
CPRA or Sunshine Ordinance on the facts of this allegation.  
 
  12. Request for records dated December 4, 2009 
 
   On December 4, 2009, Ms. Sacks sent an email to Mr. Baker, Ms. 
Abney and Mr. Morodomi requesting records relating to 1) the City's use of outside 
experts to select Measure Y evaluators, 2) records relating to the effect of Measure Y 
violence prevention programs on crime reduction, and 3) records relating to Mr. Baker's 
responsibilities in addition to staffing the Measure Y committee.  Mr. Baker responded 
by email dated December 14, 2009, stating his office was "gathering the records" for 
which he anticipated completion and delivery "on or before December 23, 2009."  Ms. 
Sacks responded on January 1, 2010, that she received a package of information that 
was apparently responsive to her second category of requested documents but nothing 
as to categories one and three.  Five days later she sent another email to Mr. Baker 
stating she never received a reply.  Attachment 14A.   
 
   On January 11, 2010, Ms. Sacks requested Commission staff to 
inquire why she never received a complete response to her request.  Commission staff 
contacted Mr. Baker who sent Ms. Sacks an email the same day with two electronic 
documents attached.  Attachment 14B.  Ms. Sacks complains over the failure to 
provide copies of the records she requested until weeks after the promised date.  
 
   It appears from the correspondence that Mr. Baker notified Ms. 
Sacks within ten days of her December 4, 2009, request and apprised her that the 
requested records would be delivered "on or before December 23, 2009."  There was 
nothing suggesting that only some of the requested records would be produced.  It was 
not until January 11, 2010, that Mr. Baker submitted records responsive to request Nos. 
1 and 3.  Mr. Baker advised Commission staff that Ms. Sacks' request required locating 
and searching through files maintained by his predecessor and by budget director 
Cheryl Taylor.  He also attributes some of the delay to the end-of-the-year combination 
of City business shut-downs and holidays.  Nevertheless there appears to be an issue 
why the actual production of documents did not occur on or about December 23 or 
notification provided as to a new date of production.  
 
  13. Request for records dated February 5, 2010 
 
   On February 5, 2010, Ms. Sacks made an email request to Mr. 
Morodomi and Ms. Abney for records pertaining to a "public employee salary survey" 
performed for the City by a private consultant in 2003.  Ms. Abney responded the same 







day stating that her office had no responsive records but would forward the request to 
the Office of the City Clerk for a response.  A few hours later she also sent Ms. Sacks 
an electronic copy of the City Council resolution authorizing the survey.  Three days 
later, Ms. Abney emailed some records in response to the request.  Ms. Sacks 
responded by amending her request on February 8 to include additional records relating 
to the total cost of the survey and how the survey consultant was selected.  Attachment 
15A.  
 
   On February 8 and 9, 2010, Ms. Abney emailed more electronic 
records responding to Ms. Sacks' requests.  On February 17, 2010, Ms. Abney sent Ms. 
Sacks a summary of the records that had been sent to her together with the statement: 
"These are the only documents that have been located in response to your request 
except for the survey."  Ms. Abney acknowledged that City departments still had not 
located a copy of the survey itself.  Attachment 15B.  Ms. Sacks complains that she 
never received records demonstrating that the survey had been presented to the City 
Council, how the outside consultant was selected, or a copy of the survey itself.  
According to Ms. Abney, the City could not locate a copy of the outside consultant 
report although background data from the survey was located and provided to Ms. 
Sacks.   
 
   Under the CPRA, a local agency must produce copies of non-
exempt public records "promptly."  Here, the City produced the majority of the requested 
records within three to four days of Ms. Sack's request.  No "ten day" letter is necessary 
when all non-exempt records can be produced promptly.  What Ms. Sacks argues 
however is that she should have received a written notice within ten days indicating that 
more time would be necessary to locate a copy of the salary survey and an estimated 
date by which it would be produced.  Thus an issue exists whether the City made a 
timely response to Ms. Sacks' request for a copy of the salary survey.   
 
IV. DISCUSSION AND STAFF RECOMMENDATION 
 
 Taken individually, most of Ms. Sacks' allegations can be viewed as minor, 
procedural infractions of the CPRA and/or the Sunshine Ordinance.  Ms. Sacks argues 
however that these allegations document the City's "abysmal" track record for 
complying with public records requests.  She cites the City Attorney's Office for doing a 
poor job coordinating the deadlines and responses from the various City agencies. 
 
 The Commission has long been aware of the difficulty the City has in managing 
City records and responding to public requests to produce them.  On the other hand, the 
allegations of this complaint should also be viewed in light of Ms. Sacks' litigation with 
the City.  Ms. Sacks has made multiple demands for records in an amount and at a level 
of detail that is fairly uncommon and unquestionably taxed the City's ability to produce 
and monitor the production of records.  Thus Commission staff encourages the 
Commission to consider thoughtfully the best use of Commission time and resources in 
determining a response to Ms. Sacks' complaint. 
 







 There are several options available to the Commission.  The Commission may: 
1) set for hearing those allegations in which Commission staff has identified an issue 
exists (Allegation Nos. 1, 3, 4, 5, 6, 7, 8, 9, 10, 12 and 13) for the purpose of making a 
formal determination of whether the City violated the Oakland Sunshine Ordinance 
and/or the CPRA; 2) direct staff to provide more information before considering a final 
decision; 3) dismiss those portions of the complaint pertaining to alleged violations of 
the CPRA on grounds that Ms. Sacks has chosen a judicial forum in which to pursue 
her remedies under the CPRA; and/or 4) direct staff to attempt to negotiate a settlement 
or stipulated judgment between Ms. Sacks and the City. 
 
 In deciding whether to conduct a formal hearing, the Commission may wish to 
consider the magnitude of harm or prejudice to the public, the chance that the alleged 
conduct is likely to continue, the amount of time and resources the Commission wishes 
to devote to conducting a formal hearing on this subject, and/or the availability or 
suitability of other remedies.   


 
 Should the Commission decide to schedule a formal hearing in this matter, the 
Commission's General Complaint Procedures require the Commission to decide 
whether to sit as a hearing panel or to delegate its authority to hear evidence to one or 
more Commission members or to an independent hearing examiner.  Commission staff 
recommends that the Commission still direct staff to discuss a mediated settlement or 
stipulated judgment with the parties even if it chooses to pursue a formal hearing on any 
of the allegations.  
 
Respectfully submitted, 
 
 
 
Daniel D. Purnell 
Executive Director 
 


                                            
∗∗  City Attorney approval as to form and legality relates specifically to the legal issues raised in 
the staff report.  The City Attorney's approval is not an endorsement of any policy issues 
expressed or of the conclusions reached by staff on the merits of the underlying complaint. 





