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Public Ethics Commission Pending Complaints

Date |[Complaint| Name of Complainant Respondents Date of Issues Status
Received | Number Occurrence

4/19/10 10-10 |[Sanjiv Handa Office of the Mayor; Kitty|Ongoing since |Oakland Sunshine Ordinance Staff is investigating
Kelly Epstein 1/1/08.

3/29/10 10-09 |Sanjiv Handa Port of Oakland Board |1/26/10 Oakland Sunshine Ordinance Staff is investigating
Of Commissioners

3/26/10 10-08 [John Klein Dan Schulman; Mark  [3/8/10 and Oakland Sunshine Ordinance Staff is investigating
Morodomi ongoing

3/23/10 10-07 |[Sanjiv Handa Victor Uno, Joseph January 1, 2007 |Lobbyist Registration Act Stalff is investigating
Haraburda, Scott to present
Peterson, Sharon
Cornu, Barry Luboviski,
Phil Tagami

3/3/10 10-06 |David Mix Oakland City Council 3/2/10 Oakland Sunshine Ordinance Staff is investigating

3/3/10 10-05 |David Mix Oakland City Council 3/2/10 Oakland Sunshine Ordinance Staff is investigating

3/3/10 10-04 |David Mix Oakland City Council 3/2/10 Oakland Sunshine Ordinance Staff is investigating






2/22/10 10-03 |David Mix City Attorney's Office 8/21/08 to Oakland Sunshine Ordinance; Oakland (Staff is investigating
present Conflict of Interest Regulations
11/18/09 09-16 |Marleen Sacks Measure Y Committee; |Ongoing Whether Measure Y Committee members|Staff is investigating.
Jeff Baker, CAO Office were required to file a Form 700.
11/17/09 | 09-15 |Anthony Moglia Jean Quan Ongoing Alleged misuse of City resources Staff is investigating
09/16/09 | 09-12 |Marleen Sacks Office of the City ongoing Sunshine Ordinance; Public Records Act |Staff is investigating
Attorney (Mark
Morodomi)
2/7/09 09-03 |John Klein City Council President |February 3, Sunshine Ordinance -- Allocation of Awaiting report from
Jane Brunner 2009 speaker time. City Attorney.
11/6/08 08-18 |David Mix Raul Godinez August 2008 Allegations involving Sunshine Ordinance |Commission
-- Public Records Request jurisdiction reserved
11/6/08 08-13 |David Mix Leroy Griffin August 2008  |Allegations involving Sunshine Ordinance [Commission

-- Public Records Request

jurisdiction reserved






3/28/08 08-04 |Daniel Vanderpriem Bill Noland, Deborah Ongoing since |Allegations involving production of City  |Commission
Edgerly 12/07 records jurisdiction reserved.
2/26/08 08-02 |Sanjiv Handa \Various members of the |February 26,  |Allegations involving the Oakland Commission
Oakland City Council 2008 Sunshine Ordinance and Brown Act jurisdiction reserved.
2/20/07 07-03 |Sanjiv Handa Ignacio De La Fuente, |December 19, [Speaker cards not accepted because Commission
Larry Reid, Jane 2006 they were submitted after the 8 p.m. jurisdiction reserved.
Brunner and Jean Quan deadline for turning in cards.
3/18/03 03-02 |David Mix Oakland Museum Dept. (3/11/03 Allegation of Sunshine Ordinance and Commission

Public Records Act violation.

jurisdiction reserved.
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Commission Membership: Jonathan Stanley (Chair), Barbara Green-Ajufo (Vice-Chair),
Alaric Degrafinried, Alex Paul, Ai Mori, Richard Unger,
Vacancy (Mayoral)

Staff Members: Commission Staff:
Daniel Purnell, Executive Director
Tamika Thomas, Executive Assistant
City Attorney Representative:
Alix Rosenthal, Deputy City Attorney

MEETING AGENDA

A. Roll Call And Determination Of Quorum

B. Approval Of Draft Minutes Of The Special Meeting Of April 7, 2010

C. Executive Director And Commission Announcements

D. Open Forum

E. Complaints
1. A Staff Report And Action To Be Taken On Complaint No. 10-03 (Mix)
2. A Staff Report And Action To Be Taken On Complaint No. 10-04 (Mix)

F. A Staff Report And Action To Be Taken Regarding A Required Review Of City
Council Salaries

G. A Staff Report And Action To Be Taken Regarding Proposed Amendments To
O.M.C. Chapter 2.24 (Powers And Duties Of The Public Ethics Commission)

H. A Staff Report And Action To Be Taken Regarding Review And Proposed
Revisions To The Commission's General Complaint Procedures

The meeting will adjourn upon the completion of the Commission's business.
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You may speak on any item appearing on the agenda; however, you must fill out a
Speaker’s Card and give it to a representative of the Public Ethics Commission. All speakers
will be allotted three minutes or less unless the Chairperson allots additional time.

In compliance with the Americans with Disabilities Act, if you need special assistance to
participate in the meetings of the Public Ethics Commission or its Committees, please contact
the Office of the City Clerk (510) 238-7370. Natification two full business days prior to the
meeting will enable the City of Oakland to make reasonable arrangements to ensure
accessibility.

Should you have questions or concerns regarding this agenda, or wish to review any
agenda-related materials, please contact the Public Ethics Commission at (510) 238-3593 or
visit our webpage at www.oaklandnet.com.

Approved for Distribution Date
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Commission Membership: Jonathan Stanley (Chair), Barbara Green-Ajufo (Vice-Chair),

Alaric Degrafinried, Alex Paul, Ai Mori, Richard Unger,
Vacancy (Mayoral)

Staff Members: Commission Staff:

Daniel Purnell, Executive Director

Tamika Thomas, Executive Assistant
City Attorney Representative:

Alix Rosenthal, Deputy City Attorney

MINUTES OF MEETING

Roll Call And Determination Of Quorum

The meeting was called to order at 6:33 p.m.
Members present: Stanley, Green-Ajufo, Paul, Unger
Members excused: Degrafinried

Approval Of Draft Minutes Of The Regular Meeting Of March 1, 2010, And Of
The Special Meeting Of March 4, 2010

The Commission moved, seconded and adopted a motion to approve the
minutes of the regular meeting of March 1, 2010, and of the special meeting of
March 4, 2010 (Ayes: Stanley, Green-Ajufo, Paul, Unger)

Executive Director And Commission Announcements
(Commissioner Ai Mori arrives during this item)

The Executive Director reported that a proposal to take $225,000 from the Public
Matching Fund's Election Campaign Account and use it for voter outreach and
education for the upcoming RCV election in November 2010 remained
unresolved in a 4-4 tie vote before the City Council. The Mayor could chose to
break the tie as soon as the City Council's April 20 meeting.

A brochure detailing how to respond to public records requests has been printed
and posted to the Commission's website. Distribution throughout the City will
continue through April.
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The Office of the City Clerk has hired a new Citywide records manager, Diedre

Scott.

A meeting of the Lobbyist Registration Committee will be scheduled for late
April/learly May pending the completion of a staff report addressing remaining
legislative issues.

Commissioner Paul announced that he would be in favor of adding a second
Commission meeting per month to address the Commission's pending business.

D. Open Forum

There were two speakers: Sanjiv Handa; David Mix

E. Complaints

1.

A Staff Report And Action To Be Taken On Complaint No. 09-12 (Sacks)

The Commission moved, seconded and adopted a motion to direct the
Executive Director to attempt a mediation and/or a stipulated judgment to
resolve the issues presented in Complaint No. 09-12 and to report back to
the Commission no later than the Commission's scheduled September 8,
2010, meeting. (Ayes: All).

There were seven speakers: Marleen Sacks, David Mix, Ralph Kanz,
Mark Morodomi, Barbara Newcombe, Gene Hazard, Sanjiv Handa

A Staff Report And Action To Be Taken On Complaint No. 10-01 (Mix)

The Commission moved, seconded and adopted a motion to dismiss
Complaint No. 10-01 on grounds that there is no information to support a
conclusion that Mayor Dellums or City Councilmember Jane Brunner
violated provisions of the City Council's Code of Ethics or any other
provision of law when Ms. Brunner voted to continue consideration of the
item to nominate four members of the Paramont Theatre Board on
January 5, 2010, or when Mayor Dellums requested that the item be
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pulled from consideration prior to the City Council meeting of January 19,
2010. (Ayes: All).

There were three speakers: David Mix; Sanjiv Handa; Gene Hazard
3. A Staff Report And Action To Be Taken On Complaint No. 10-02 (Mix)

The Commission moved, seconded and adopted a motion to dismiss
Complaint No. 10-02 on grounds that the issues contained in a December
1, 2009, email to Commission staff were either addressed in the
Commission's January 14, 2010, referral to the FPPC or constitute issues
outside the Commission's scope of authority to determine. (Ayes: All)

There were two speakers: David Mix; Sanjiv Handa

A Staff Report And Action To Be Taken Regarding A Required Review Of City
Council Salaries

The Commission discussed and considered a staff report and directed staff to
provide further specific information for inclusion in the May 3, 2010, agenda
package including information regarding 1) the average annual salary of Oakland
residents; 2) a specific salary comparison of cities with populations and general
fund budgets comparable to Oakland's; and 3) the meeting schedules of those
comparable cities. (Ayes: All).

There were three speakers: Gene Hazard; Sanjiv Handa; Ralph Kanz

A Staff Report And Action To Be Taken Regarding A Proposal By City
Councilmember Ignacio De La Fuente To 1) Increase OCRA Contribution Limits
From Persons From $700 to $1,000; 2) Increase OCRA Contribution Limits From
Broad-Based Political Committees From $1,300 to $1,600; and 3) Increase All
OCRA Voluntary Expenditure Ceilings 40 Percent From Current Limits

The Commission moved, seconded and adopted a motion to direct the Executive
Director to communicate to the City Council the Commission's opposition to City
Councilmember Ignacio De La Fuente's proposal to increase OCRA's
contribution and expenditure limits based on the reasons set forth in a
Commission staff report dated March 4, 2010, and the public commentary
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received by the Commission in response to the proposal. The Commission
directed staff also to state that should the City Council decide to raise the OCRA
limits that any increase not become effective until after the November, 2010,
election. (Ayes: All).

There were eight speakers: Susan Montack; Judy Cox; Barbara Newcombe; Iris
Whittlegron; Susan Shawl; Michael Tiggus; Ralph Kanz; Sanjiv Handa

H. A Staff Report And Action To Be Taken Regarding Proposed Amendments To
O.M.C. Chapter 2.24 (Powers And Duties Of The Public Ethics Commission)

The Commission reached consensus on the language proposed in a March 1,
2010, staff report and directed staff to prepare a comprehensive "redline" of all
proposed amendments to the Commission's enabling ordinance for consideration
at the May 3, 2010, meeting. The commission also requested staff to include a
copy of the City Attorney opinion pertaining to Commissioner terms of office.

There were three speakers: Sanjiv Handa, Barbara Newcombe; Chris Peoples

The meeting adjourned at 10:20 p.m.






City of Oakland For Official Use Only

Public Ethics Commission

Stamp Date/Time Received:

COMPLAINT FORM

Complaint Number:

Please Type or Print in Ink and Complete this Form.

This complaint concerns a possible violation of: (please check all that
apply)

[x] The Oakland Sunshine Ordinance, California Public Records Act or
Brown Act. (Access to public meetings or documents.)

[0 Oakland Campaign Reform Act

[0 Oakland City Council's Rules of Procedure/Code of Ethics

[0 Oakland Limited Public Financing Act

Oakland Conflict of Interest regulations





[0 Oakland Lobbyist Registration Act

[0 Oakland False Endorsement In Campaign Literature Act

1 am/We are not sure which specific law, ordinance or regulations
apply. However, | am/We are requesting that the Ethics Commission
determine if my/our complaint is within its jurisdiction.

The alleged violation occurred on or about the following date(s)

August 21, 2008, date of original public records request and continued to present.
See February 20, 2010 letter to Alix Rosenthal (City Attorney Office) attached.

The alleged violation occurred at the following place:

City of Oakland

Please provide specific facts describing your complaint. (Or attach
additional pages as necessary.)

The City Attorney's Office has refused to provide certain public records, per my
|request, under the bogus contention that the records are of a "attorney/client" nature
and thereby privileged. Please see attached February 20, 2010 letter to Alix Rosenthal
(City Attorney's Office) and October 24, 2008 letter (also attached) to Mayor Dellums
ldetailing the illegal voting activity as the subject of the public - continued below

The persons you allege to be responsible for the violation(s) are:

records request and this complaint. Both letters are to be considered as part of this
complaint.

The City Attorney's Office, Alix Rosenthal and Jocelyn Combs, Public Works
Department.

Any witnesses who were involved and/or who can provide additional
information are: (Please indicate names and phone numbers, if
available.)

INote! The above noted attachments will follow by U.S. mail






PLEASE NOTE:

There may be other laws that apply to the violation(s) you are
alleging. The time limit to commence a legal proceeding to enforce
those laws may not be extended by filing this complaint. You should
contact an attorney immediately to protect any rights available to you
under the law.

By filing this complaint with the Public Ethics Commission it, and all
other materials submitted with it, becomes a public record available
for inspection and copying by the public.

NAME: David E. Mix PHONE NO.(Day):(510)
ADDRESS: PHONE NO.(Eve.):( ) same
CITY: Qakland STATE: CA___ z|p: 94611

FAX NO.: ( ysame as phone

E-MAIL:

PLEASE RETURN THIS FORM TO:
Public Ethics Commission Phone: (510) 238-3593
One Frank Ogawa Plaza, 4™ floor FAX:(510) 238-3315

Oakland, CA 94612

| submit by Email | Print Form
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darlinemix@ sbcglobal.net

From: <darlinemix@sbcglobal.net>

le: <rgodinez@oaklandnet.com>

Ce: <mabney@oaklandnet.com>

Sent: Thursday, August 21, 2008 9:45 AM

Subject: Fw: Public Records request - LLAD 2008/09

Please note reformatted text

----- Original Message —-

From: darlinemix@sbcglobal.net

To: rgodinez@oaklandnet.com

Sent: Wednesday, August 20, 2008 9:10 PM
Subject: Public Records request - LLAD 2008/09

City of Oakland
Department of Public Works
Director of Public Works
Raul Godinez

Mr. Godinez:

In accordance with the California Public Records Act and the City of Oakland Sunshine Ordinance please provide copies
of the following:

1) The contract between the City of Oakland and Francisco and Associates pertaining to the Landscape and Lighting
Assessment District (LLAD) for fiscal year 2008/09 whereby Francisco was engaged to prepare the Engineer's Report and
conduct the election and all actions and services pertaining thereto.

2) All correspondence (letters, e-mails, faxes, memos, etc.) between Francisco and Associates and the City of Oakland
(its Officers, Council members, and any other agent or employees thereof) pertaining to the 2008/09 LLAD.

3) All correspondence (letters, e-mails, faxes, memos, etc.) between the City of Oakland and any third party whereby a
copy was directed to Francisco and Associates. Or conversely, where a correspondence was directed to a third party by
Francisco and a copy was directed to the City of Oakland.

4) The contracts (2) between the City of Oakland and Dr. G. Gary Manross, Ph.D., Strategy Research Institute, as it
relates to the 2008/09 LLAD and the 2006/07 LLAD and the work or services he was contracted to provide regarding the

LLAD and the election (mail baliot).

5) All correspondence (as described above) between Manross (SRI) and the City of Oakland (Officers and or employees
as described above) and all third party correspondence whereby copies were provided to the City or Francisco by
Manross or any of the parties copied in any other party.

6) AII surveys conducted by SRl and or Francisco, the research instrument, (version 4 and 5 and others that were
considered), spread sheets and any and all other material used or considered in evaluating and calculating the potential
election voting results.

7) Al correspondence from or to Jocelyn Combs regarding the LLAD and or third party correspondence where a copy
was directed to Combs.

8) Al correspondence to or from Waste Management of Alameda County regarding the LLAD brochure ("mass Mailing")
in the January 2008 garbage bills.

9} All correspondence t_o or from "Neighbors for a Safe and Green Qakland” of 333 Market Street, Oakland CA 94607
directed to or from the City of Oakland and or directed to particular public parcel owners from or by the City of Oakland
and in particular, Council Woman Quan's aide, Susan Piper.

.~ 10) All correspondence with any and all outside agents or organiﬁations, companies, etc., other that Francisco or Gary

Manross, engaged or contracted to provideany type of seiviees ol

Date 5130 ; 8/21/2008
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ballot and LLAD election.

11) All correspondence or communications with any private parcel owner, public parcel owner, utility company, or other,
regarding the election or their vote (other than the mailed ballot and required notice) engaged in by the City of Oakland,

its officers, agents or employees, directly, or by a party or agent acting onbehalf of the City.
12) "Call sheets" provided by Francisco or others to facilitate the LLAD vote phone polling.
13) List of the LLAD "Oversight Committee” members, (city employees and non-city employees) the times, dates, and

places the committee met regarding the LLAD (schedules and calendar, annpuncements, notices, etc.) and copies of all
correspondence between any and all members of the committee during the time of its duration.

Your assistance in this matter is greatly appreciated.

David E. Mix
Ph (510 Gl

Date 5] 3V
10_of 1D

8/21/2008
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From: Combs, Jocelyn [mailto:JCombs@oaklandnet.com]
Sent: Tuesday, April 22, 2008 10:21 AM

‘0: joef@franciscoandassociates.com'

c: Levin, Brooke A.

Subject: LLAD Vote

i Joe,
One clarification:

When you count the votes, do you tally just the increase or the total amount of the new assessment?

Jocelyn Combs

‘Department of Facilities and Environment

- Public Works Agency

City of Oakland

- 7101 Edgewater, Building 2

Oakland, CA 94621 : = 2 .

- :510-615-5583 Phone ‘ . Y HamE - |

rrwidL

510-615-5411 Fax —
'510-774-5003 Cell
jcombs@oaklandnet.com Dﬂfe _ZBZ/O

- 3 Page | of 13
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From: Rosenthal, Alix

Sent: Thursday, February 11, 2010 4:57 PM

To: 'Mix’

Cc: Purnell, Daniel; Morodomi, Mark

Subject: Email from Joe Francisco to Jocelyn Combs

Mr. Mix -

My sincerest apologies for the delay. Attached you
may find the email you requested regarding Mark
Morodomi's advice to staff regarding the LLAD, from
Ms. Combs to Mr. Francisco, the City's consultant.
We have redacted the portion of the email that
contains legal advice given by Mr. Morodomi, as this
advice is protected by the attorney-client privilege.

Even though the communication was from City staff to
the City's consultant, the communication is privileged
because Mr. Francisco was acting as an agent of the
City for the purposes of counting the LLAD votes, and
so he is treated as a City employee for these
purposes. It was necessary for Mr. Francisco to be
apprised of this advice in order to do his work on
behalf of the City.

Please let me know if you have any questions.

Alix Rosenthal





----- Driginal Messages=--=

From: Joe Francizoo [mailto: jeefi@franciscoandassociates.com)
Sent: Tuesday, April 22, 2008 10:32 AM

To: Combs, Jocelyn

Cc: Levin, Brooke A.; Morodomi, Mark

Subject: RE: LLAD Vate

Par Mark Morodomi

Thanks

sincercly,

L O T R e i .
Francisco o~ Associates, Inc,

Joseph A. Francisco, P.E
Principal
QI3-BOT-3400

0358673415 (Fax)
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From: Rosenthal, Alix

Sent: Thursday, February 11, 2010 4:57 PM

To: 'Mix’

Cc: Purnell, Daniel; Morodomi, Mark

Subject: Email from Joe Francisco to Jocelyn Combs

Mr. Mix -

My sincerest apologies for the delay. Attached you
may find the email you requested regarding Mark
Morodomi's advice to staff regarding the LLAD, from
Ms. Combs to Mr. Francisco, the City's consultant.
We have redacted the portion of the email that
contains legal advice given by Mr. Morodomi, as this
advice is protected by the attorney-client privilege.

Even though the communication was from City staff to
the City's consultant, the communication is privileged
because Mr. Francisco was acting as an agent of the
City for the purposes of counting the LLAD votes, and
so he is treated as a City employee for these
purposes. It was necessary for Mr. Francisco to be
apprised of this advice in order to do his work on
behalf of the City.

Please let me know if you have any questions.

Alix Rosenthal






----- Driginal Messages=--=

From: Joe Francizoo [mailto: jeefi@franciscoandassociates.com)
Sent: Tuesday, April 22, 2008 10:32 AM

To: Combs, Jocelyn

Cc: Levin, Brooke A.; Morodomi, Mark

Subject: RE: LLAD Vate

Par Mark Morodomi

Thanks

sincercly,

L O T R e i .
Francisco o~ Associates, Inc,

Joseph A. Francisco, P.E
Principal
QI3-BOT-3400

0358673415 (Fax)
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February , 2010
Ms Alix Rosenthal
City Attorney Office, City of Oakland
One Frank Agawa Plaza, 6th Floor
Qakland, CA 94612

Re: Public Records Request - Combs/Francisco e-mail
Ms Rosenthal:

I am in receipt of your e-mail of February 11, 2010, concerning my public records
request dating back to August 21, 2008 directed to Mr. Raul Godinez (then director of public
works) regarding correspondence sent or received by Ms Jocelyn Combs (item #7 of the
request letter) pertaining to the Landscape and Lighting Assessment District (LLAD) Prop.
218 (majority protest) election held on or about June 17, 2008.

As you are aware 1 filed a complaint with the Public Ethics Commission, dated
November 1, 2008, contending that the city was not completely forthcoming in providing the
material requested. In particular, among many other items, the subject e-mail of this
correspondence. (See footnote of my November 1, 2008 complaint letter.)

The footnote to that complaint letter clearly expressed my concern over the city's action
in extracting or not providing pertinent material to the LLAD vote count. Critical
information, regarding the lawfully required procedure for the counting the votes, which
Combs (as the City point person for the LLAD election) was seeking from Joseph Francisco
(the LLAD Election Engineer) appeared to have been purposely cut from the original e-mail
response received by Combs.

My complaint, No. 08-18, was agendized for the regular Ethics Commission Meeting of
April 6, 2009. In the Commission's Staff report presented at that meeting, the complaint
matrix (page 5 of 12, item E-6, listed as "Specific request”, following No. 13) accounts for
a conversation Commission Staff had with Ms Combs regarding the "missing" e-mail.

By Staff's report it is indicated that Combs claims no knowledge of the e-mail in
question, as follows:

"Ms Combs told Commission staff that she did not delete any emails
in response to Mr. Mix's request. She further believes the answer
from Francisco may have been made verbally to her.”

Months later, in the late Fall of 2009, 1 was informed that the mysteriously missing, or
Combs professed nonexistent e-mail response from Joseph Francisco did actually exist and
that it was in the possession of the City Attorney's Office. Evidently the City Attorney was
examining its content for possible, "attorney client privilege". 1 was informed that in the
event no such privileged material existed, a copy thereof would be provided to me.

When the illusive e-mail with Francisco's response to her inquiry somehow mysteriously
surfaced it became clear that Jocelyn Combs' recall or memory (of the event) had miserably
failed her. Or, she engaged in a cover up and conspired to hide a critical piece of information
regarding - HOW THE VOTES ARE LEGALLY REQUIRED TO BE COUNTED.

It is indeed puzzling and quite conspicuous that an e-mail of this magnitude - an e-mail
directed to the licensed Engineer responsible for the conduct (by state statute) of the election
would come up missing. Inasmuch as the counting (weighting) of the votes is §trictly

ltem _t -
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controlled by statute, it begs the question, why hide an e-mail which would undoubtedly
describe that process. Unless of course, one planned on not counting the votes in the precise
manner required by law.

This brings us to date and your recent response of February 11, 2010. It is duly noted
that you express your apologies for the delay but unfortunately we are now a year and a half
(18 months) from the date of the original request and regrettably, by your refusal to provide
the material requested, the issue remains unresolved.

By this letter I am once again filing this as a complaint with the Public Ethics
Commission for the City's unjustified refusal to provide copies of the public records as
originally requested.

Concerning your justification for refusing to provide those records and your contention
that the particular record, or records, requested falls under attorney client privileged
information - I respectfully disagree.

Firstly, you fail to cite any particular statute or case law for which you base your
determination. But more importantly, by no stretch of the imagination is the Oakland City
Attorney's Office an attorney for, or represents in any way, the private concern of Joseph
Francisco or Francisco and Associates Inc. There simply is no attorney/client relationship
and ergo, no "attorney client privilege".

It has long been held and maintained by your office that the City Attorney does not and
may not represent any individual, business, corporation, foundation, or any other entity,
public or private, contracted (or otherwise) with the City of Oakland to perform services for
the City. By the City Charter alone, such representation is prohibited.

Additionally, your reasoning is bogus and not supported by fact. The record request is
not pertaining to "legal advise" that Mr. Morodomi gave Francisco. (See note below) It is a
request made to Combs for information received by Combs from a third party (not her
attorney) outside of the City. Where Francisco obtained that information or what he based it
on is of little importance. The attorney/client privilege does not extend to third parties.
Additionally, Mr. Morodomi is not legally permitted to convey any legal advise to Francisco,
and even if he did it wouldn't be privileged as, once again, Morodomi, nor the City
Attorney's Office, represents Joseph Francisco.

In your second paragraph you note that the communication was from "city staff"
(Combs) to the "City's" consultant (Francisco) and claim that the communication is therefor
or thereby privileged. 1 don't follow - as neither is an attorney or acting as a legal
representative of the other, where is the attorney/client privilege?

It appears you are saying, Morodomi conveyed legal information to City staff
concerning the required procedure for counting the LLAD votes (tally just the increase or..
the total amount) and Morodomi's advise was likewise and also conveyed to Francisco, by
Morodomi, not by City staff but by Morodomi, directly to Francisco.

You then contend (if I am correctly following your reasoning) that the advise
supposedly conveyed to Francisco by Morodomi is privileged because the City Attorney's
Office represents Francisco as an employee (acting agent thereof) of the City of Oakland.
Wouldn't that then make everyone and anyone who contracts with the City an "agent' of the
City and thereby represented by the City Attorney's Office?

As stated above, I couldn't disagree more, the City Attorney is simply not permitted to
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represent a third party and by no stretch of the imagination is an outside contractor an
employee of the City. However, your contentions raise intriguing and additional unanswered
questions, as:

1) If Morodomi had previously provided the information to staff, (including Combs) as
you imply by your e-mail, then why was Combs seeking it from Francisco?

2) And, if she didn't have it, why didn't she seek the information directly from
Morodomi rather than second-hand from Francisco? In considering Combs was the
duly assigned "point person” regarding all inquires concerning the LLAD - then why
didn't she deal directly with the City Attorney's Office?

Why go through a third party, unless of course the supposed information was
provided only to Francisco, for his eyes and ears only.

3) When was this mysterious information and or advise provided by Morodomi to city
staff and or Francisco? It had to have been April 22, 2008 or prior. More import-
antly, there is no record of the City Attorney's Office providing information or any
kind of advise to any city employees or staff on or prior to April 22, 2008
pertaining to the LLAD.

However, perhaps the the bigger question is WHY? Why would Francisco, a licensed
engineer and with his reputation at stake, seek or entertain advise or direction from the City
Attorney's Office regarding a Prop, 218 Assessment District Election. Having conducted
many of these elections throughout the state in accordance with the requirements of the
controlling statute, he is clearly the expert, not the City Attorney.

Why indeed? Unless perhaps, the City Attorney was interceding, directing and dictating
how the votes were to be counted (weighted) in a fashion or manner contrary to the
requirements of the statute.

This of course leads to the reason or motive for redacting Francisco's response to
Combs April 22, 2008 e-mail - HOW ARE THE VOTES COUNTED - TALLIED? If they
were to be counted fully in accordance with the requirements of the statute - then why not
say so! And, if that in fact was Francisco's response, why redact it?

On the other hand, redaction is usually used or exercised only when there is something
to hide, cover up or to protect sensitive or damaging information. Otherwise, if Francisco's
response does no more than convey the statutory requirements - why go to these lengths to
conceal it? What is the City Attorney's Office trying to hide?

Also, please see attached letter, to Mayor Dellums, October 24, 08, describing in detail
(pages 3, 4) the voter fraud the City engaged in and perpetrated in the LLAD election.

Very truly yours,
David E. Mix
Note!
In the event that Mr. Morodomi did convey any information or advise to Francisco
concerning the LLAD vote, this is to be considered a public records request for
copies of that material and or records pertaining thereto.
cc; Daniel Purnell, Executive Director, Public Ethics Commission ik
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October 24, 2008

City of Oakland

Office of The Mayor

The Honorable Ronald Dellums
One Frank Ogawa Plaza, 2™ Floor
Oakland, CA 94612

Re: Landscape and Lighting Assessment District - Voter Fraud
Dear Mr. Dellums:

You couldn’t be more wrong. Your opening remarks at the October 10, 2008
Council Budget Session (as quoted below) were beyond the pale:

“The voters of Oakland DID pass the LLAD (spoken with extreme emphasis
placed on the word did) which would have given us $12 million dollars.”

“But, the Supreme Court acted in such 2 manner as to deny the City of
Oakland $12 million dollars.”

“] applaud the residents of Oakland for having passed the LLAD - because we -
would not have to be here, but the Supreme Court acted in a different way.”

Those comments were not only egregious but deceitful as well. In plain truth and simple
language, the voters of Oakland, the residents and citizens of our fair city , unequivocally
Did Not pass the LLAD.

Your comments to the contrary and the unfounded blame you hurled at the
California Supreme Court, for what is clearly the City’s own doing, is reprehensible. The
Santa Clara County Open Space (SCCOS) ruling had little or nothing to do with the City
Council pulling the plug on the LLAD. In simple truth, the LLAD failed and failed
miserably. Blaming the SCCOS decision is no more than a feeble attempt to cover-up
and hide what can only be described as a criminal conspiracy to defraud the public.
Blaming the high court for the City’s illegal vote-rigging sets a new all time low for our
city government.

The numbers speak for themselves (see attached) and to use an old adage -
“figures don’t lie - but liars figure”. An examination of the numbers immediately
discloses and proves that the “people” did not pass the LLAD. Employing a little math
clearly shows that only 28.4% of the “private” property owner cast yes votes favoring
the LLAD. Without question, it failed overwhelmingly and failed in no less than 10 out
of the 16 voting categories.

However, even these official counts, as produced by Francisco, are deceitful. His
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vote tally purposely hides the City’s vote and all the other public entities votes by burying
them amongst the varied categories. It is painfully obvious that Francisco did not include
a “public property” category (as is the usual practice) in his reported results. Why?
Because he and the City did not want the public to see how outrageously off-balance the
vote count was. Even with my “public records request” they withheld the information.

A review of the City records (official vote - tax roll CD) discloses that out of the
13 public properties assessed only five of them exercised their vote and the top three are
controlled by the City - as noted below:

City of Oakland $526,430.94
City of Oakland Redevelopment Agency $75,510.62
Port of Oakland $1,405,336.06
East Bay Municipal Utility District ' $86,559.20
East Bay Regional Park District $13.833.62

Total Public Property Yes Votes  $2,107,670.07

When the above “public” entities votes ($2,107,670.07) are removed from the
equation, removed from the Yes column, the results are $1,123,362.73 for LLAD and
$2.,826,990.56 against - 28.4% Yes and 71.6% No. It is a no-brainer, the “people”
DID NOT pass the LLAD.

It was clear from the start that without the support of key public properties (the
Peralta Community College District), (the Oakland Unified School District) and (the
Oakland Housing Authority) the LLAD would probably fail. The $25,000.00 dollar
survey conducted in January by Strategy Research Institute (SRI) indicated as much. The
survey results published by Dr. Manross (SRI Principal) indicated only a mere 47%
support among residential property owners and a very low 26.5% support from
commercial property owners.

His two page report is clear. As he states in his letter -- unless the City can
persuade any of the three public property owners (as noted above) to vote Yes, “...or, in
a worse case scenario, persuade Peralta and the Housing Authority to vote YES and the
Oakland Unified School District to NOT vote....then the proposed increase in the City’s
LLAD will (not) secure the requisite vote needed for being authorized.” (SRI, Manross
correspondence, February 5, 2008)(emphasis added).

He closes his February 5, 2008 report and correspondence in saying:
“So, while I wish I could say that asking Oakland voters to support a
$12 mm increase, plus a CPI (even with a sunset) is feasible....the data

do NOT support this scenario.”

It is unarguable, the negative “private” property vote (residential and commercial
combined) was clearly predicted by Manross. The end result, an incredibly low 28.4% ,
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even far less than what he and his $25,000.00 dollar survey predicted - this certainly is
not the fault of the Supreme Court Justices.

However, even with the “public” property vote included - it would not pass. The
City’s phony vote tally could not possibly survive a court challenge. Not because of the
SCCOS decision but foremost, because the City of Oakland, in order to obtain and assure
the desired results, cheated, conspired, and blatantly ignored the requirements of the Law.

The criteria and mandate for counting and weighting the votes is clearly set forth
in the California Constitution, Article XIII, Section 4 subdivision (e) :

“In tabulating the ballots, the ballots shall be weighted according
to the proportional financial obligation of the affected property.”

An identical requirement is found in the California Government Code, Article 4.6,
Proposition 218 Implementation Act, Section 53753 (b):

“...with ballots weighted according to the proportional financial
obligation of the affected property.”

And, Section 53753(€)(2)

“(2) A majority protest exists if the assessment ballots submitted, and not
withdrawn, in opposition to the proposed assessment exceed the assessment
ballots, and not withdrawn, in its favor, weighting those assessments ballots
by the amount of the proposed assessment to be imposed upon the identified
parcel for which each assessment ballot was submitted.” (emphasis added).

It couldn’t be clearer - votes are to be “weighted” by the full amount of the
assessment. A $100.00 dollar assessment equals and requires a $100.00 dollar vote
value - it couldn’t be simpler.

However, with the threat of the LLAD failure, as predicted by Manross, looming
on the horizon, the City came up with this utterly bizarre notion that it could ignore the
above legal requirements for the “weighting” of votes and create its own tailored made
version of vote weighting. The City Staff, along with the contract LLAD Engineer,
Joseph Francisco, and with the blessings of the City Attorney’s Office created and
instituted the most unreasonable and inequitable weighting criteria known to all of
assessment history.

The City’s unique illegal weighting system gave all “public” parcel owners more
than 250% of the value or weight of “private” property owners. Across the board, in each
and every instance where the private owner was given a vote of $100.00 the “public”
property got a $250.00 vote value. See actual assessment amounts below:
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Zone 1 - Where private parcels (single family dwelling) were assessed at $169.36 they
received a vote weight of $66.72, while public property owners received a
vote valued at $169.36. (Source - Engineer’s Report)

Zone 2 - Where private parcels (single family dwelling) were assessed $184.04 they
received a vote weight of $72.50, while public property owners received a
vote valued at $184.04. (Source - Engineer’s Report)

Likewise for all the other categories, multi-family residential, commercial,
condos, etc., the private property owners votes were devalued approximately 39.4 % or
conversely, public property owners were given 2 1/2 times the vote value of private
property owners. In addition to this, the Port of Oakland was given $256,370.00 in votes
representing the Airport parcels of which it does not, nor has ever remitted any type of
payment. Yet, with full knowledge of this, the City and Francisco chose to count them
anyway. (According to Federal law, the Airport parcels are exempt).

So, no matter which way you slice it, with a legitimate vote tally as prescribed by
law, with “all” parcels weighted in an amount equal to their assessment, the Yes votes
resulted in barely 41%, (without the phony airport votes, 39.7%) - the LLAD FAILED.

Now that the “whistle” has been blown, it is suddenly convenient to blame the
SCCOS decision, a case that has been pending for over five years, (first filed in late 2002)
simply because it just happened to be decided at an opportune time. Remarkably, the City
Attorney Office has not provided a single reason or given even the slightest hint of why
the SCCOS decision prompted, or more importantly, required the City Council to flush
the LLAD, while at the same time claiming the vote was aboveboard and absolutely legal.

Resolution No. 81498, dismissing the LLAD, simply states:

“WHEREAS, on July, 14, 2008, the Supreme Court of California issued
its decision in Silicon Valley Taxpayers Association, Inc. v. Santa Clara
County Open Space Authority, Case No. S136468”

Not much of an explanation there, let alone, a legal opinion.

The unabashed and unadulterated TRUTH, the City Council, the City Attorney,
City Admuinistrator’s Office, Public Works Department, Joseph Francisco, along with
Jocelyn Combs, Brooke Levin, and whoever else participated in the LLAD fiasco, got
caught with their pants down, in lying, cheating the public, and engaging in voter fraud.
Rather than chance a full bloody public disclosure of their reprehensible and illegal
activity, the Council Members desperately chose to attempt a cover-up by flushing the
LLAD and blaming the Supreme Court in hopes that it would all go away.

David E. Mix
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Note!

Councilwoman Jean Quan’s contention that the LLAD could somehow be reinitiated is a
pipe dream and foolish denial of reality. Even if the assessments could be individually re-
structured, as suggested by Deputy City Attorney, Mark Morodomi, in order to meet the
criteria of the SCCOS findings. The LLAD does Not, and never did have the support of
the people - the voters. The recent 28.4% vote result is dead certain proof of that.
Without question, support by the voting public is the first hurdle.

City of Oakland Landscape and Lighting Assessment District
Balloting Results - May 22. 2008

Classification Yes No Total (%) Yes (%) No
Comm’V/Ind’l Condos $1,841 $5,718 $7,559 24.4% 75.6%
Churches $11,218 $31,947 $43,165 26.0% 74.0%
Commercial $592,613 $387,887 $980,500 60.4% 39.6%
Condominiums $74,326 $113,699 $188,025 39.5% 60.5%
Golf Courses $10,231 $2,497 $12,728 80.4% 19.6%
Hospitals $19,222 $1,345 $20,567 93.5% 6.5%
Hotels $3,494 $6,682 $10,176 34.3% 65.7%
Industrial $128,571 $224.293 $352,864 36.4% 63.6%
Institutional $3,544 $4,613 $8,157 43.4% 56.6%
Multi-Family Res. $155,309 $1,018,596 $1,173,905 13.2% 86.8%
Mobile Home Parks $655 $2,669 $3,324 19.7% 80.3%
Port Parcels $1,405,336 30 $1,405,336 100.0% 0%

Schools $10,233 $36,763 $46,996 21.8% 78.2%
Single Family Res. $579,909 $918,022 $1,497,931 38.7% 61.3%
Tall Buildings $224,204 $71,828 $296,032 75.7% 24.3%
Utilities $10,329 $431 $10,760 96.0% 4.0%

The public parcels are hidden under the categories below:

1) Golf Courses - the Yes vote represents all the City owned Golf Courses, the sole privately
owned course, Sequoyah Country Club, voted No! ($10,231 City Votes - 80.4%)

2) Commercial and Tall Buildings - most of the City owned parcels are deceptively tucked
away under these two categories. (EB MUD, City, Kaiser, and others)

3) Hospitals - Kaiser Permanente accounts for all of the Yes votes cast ($19,222).
4) Port Parcels - this is self explanatory.
5) Utilities - East Bay MUD ( a public entity) accounts for all these Yes votes. ($10,329 votes)

East Bay Regional Parks is also hidden under “Commercial” ($13,834 votes)
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Approved as to Form and Legality

City Attorney
City of Oakland
Public Ethics Commission
May 3, 2010
In the Matter of )
) Complaint No. 10-03
)

David Mix filed Complaint No. 10-03 on February 22, 2010.
l. SUMMARY OF COMPLAINT

Mr. Mix filed Complaint No. 10-03 alleging that the Office of the City Attorney,
Alix Rosenthal and Jocelyn Combs violated the Oakland Sunshine Ordinance and the
California Public Records Act (CPRA) by refusing to provide him with an unredacted
copy of what he asserts to be a public record.

Il. BACKGROUND

On August 20, 2008, Mr. Mix submitted a request for public records to Raul
Godinez, director of the Oakland Public Works Agency (PWA). The request set forth a
demand to produce copies of records contained in thirteen (13) separate categories
relating to City efforts to adopt a landscaping and lighting assessment district (LLAD).
A large number (reportedly 700 to 800 pages) of documents were assembled by PWA
staff and submitted to the Office of the City Attorney for review before making them
available to Mr. Mix.*

One of the records produced was a copy of an email dated April 22, 2008, from
Jocelyn Combs, a special assistant in the PWA, to Joseph Francisco, a private
consultant retained by the City to assist in the effort to adopt the LLAD. Ms. Combs
asked Mr. Francisco in the email how to count the LLAD votes. Mr. Mix alleged in a
previous complaint to the Commission (No. 08-18) that a portion of the email (i.e., the
answer to Ms. Combs' question) had been removed and not provided to him. In the
preliminary staff report for Complaint No. 08-18, Commission staff reported that Ms.
Combs had said that she did not delete any emails in response to Mr. Mix's request and
that the answer to the question posed in her email to Mr. Francisco may have been
verbally communicated to her. The Commission directed staff to follow-up with PWA
staff to determine whether additional records existed that had not been provided to Mr.
Mix.

! Mr. Mix filed Complaint Nos. 08-13, 08-14, 08-15, 08-16, 08-17 and 08-18 in connection with
record requests he made pertaining to the LLAD.





In April 2009, Commission staff sent a "hard" copy of the email to Ms. Combs to
determine if she could recall specifically whether she received a written response to her
guestion. Ms. Combs told Commission staff that upon seeing a copy of the email (as it
was provided to Mr. Mix) that there was in fact a response to her email which she claims
she forwarded to the City Attorney's Office. Ms. Combs speculated that the response
was apparently removed or redacted during the City Attorney's Office review of the
PWA records before they were provided to Mr. Mix. Commission staff advised Ms.
Combs that she should consult with the City Attorney's Office directly to determine
whether the response to her email should have been disclosed.

In July 2009, Commission staff met with Mr. Mix and Michelle Abney of the City
Attorney's Office to review the status of his various records requests. Staff advised Mr.
Mix of the conversation that he had with Ms. Combs regarding the email and that Ms.
Combs had submitted the missing portion of the email to the City Attorney's Office for
another review. In January 2010, Mr. Mix told Commission staff that he never received
any communication from either Ms. Combs or the City Attorney's Office regarding the
status of the missing email information. Commission staff contacted Ms. Rosenthal and
again requested that her office provide Mr. Mix with a response.

On February 11, 2010, Ms. Rosenthal sent an email to Mr. Mix to which she
attached an electronic copy of the "missing” email. The substantive text of the email
however, was redacted. Ms. Rosenthal apologized for the delay in providing a copy of
the email to him, and cited the "attorney-client privilege" as the basis for redacting the
information.

Mr. Mix alleges that 1) the City failed to provide him with a timely response to his
public record request and 2) the attorney-client privilege is not an appropriate basis for
redacting the information.

1. ANALYSIS
A. Timely Response To The Public Record Request

The Sunshine Ordinance provides that the release of public records by any local
body, agency or department of the City shall be governed by the CPRA unless the ordinance
provides otherwise. [O.M.C. §2.20.190] The CPRA provides that members of the public shall
have the right to inspect and obtain copies of public records. [Government Code Section
5263] A public record includes any writing "containing information relating to the conduct of
the public's business prepared, owned, used or retained by any state or local agency
regardless of physical form or characteristics.” [Government Code Section 6252(d)] E-mails
are expressly defined as a "writing" under the CPRA. [Government Code Section 6252(g)]

When a copy of a record is requested, the local agency has ten days to
determine whether to comply with the request and must "promptly" inform the requestor of its
decision. If the records or the personnel that need to be consulted regarding the records are
not readily available, the ten-day period to make the determination may be extended for up to





14 additional days provided the requestor is notified in writing by the head of the agency or his
or her designee. If immediate disclosure is not possible, the agency must provide the records
within a "reasonable period of time, along with an estimate of the date that the records will be

available."

As previously reported, Mr. Mix made his initial request for records pertaining to
the LLAD in August 2008. He filed Complaint No. 08-18 in November 2008 alleging that the
City had not fully responded to all his public records requests. (The Commission has retained
jurisdiction over Complaint No. 08-18 to consider whether further records exist which have not
been produced.) Among his allegations in Complaint No. 08-18 was that the City had not
completely responded with respect to Ms. Combs April 22, 2008, email -- He contended the
City should have provided a copy of the response to the question that Ms. Combs raised. The
Office of the City Attorney became aware of the "missing” email as early as April 2009.
Commission staff requested that it provide a response to Mr. Mix in July 2009. It was not until
February 11, 2010, that Ms. Rosenthal provided the City's response. Ms. Rosenthal told
Commission staff that she delayed her response to Mr. Mix in favor of "urgent matters" she
was handling for other departments. She claims that City budget cuts increased her job
responsibilities and the demands on her time.

Based on the foregoing, Commission staff concludes there is an issue in fact and
in law whether the City made a timely response to Mr. Mix's request for a copy of the email.

B. Justification For Redacting The Information
With respect to whether the City was justified in redacting portions of the
information contained in the records, Sunshine Ordinance Sections 2.20.240 and

2.20.250 provide in their entirety:

SECTION 2.20.240 Minimum Withholding.

No record shall be withheld from disclosure in its entirety unless all information
contained in it is exempt from disclosure by law. Any redacted, deleted or
segregated information shall be keyed by footnote or other clear reference to the
appropriate justification for withholding. Such redaction, deletion or segregation
shall be done personally by the attorney or other staff member conducting the
exemption review.

SECTION 2.20.250 Justification For Withholding.

Any withholding of information shall be justified, in writing, as follows:

(A) A withholding under a permissive exemption in the California
Public Records Act or this ordinance shall cite the legal authority and, where the
exemption is based on the public interest in favor of not disclosing, explain in
practical terms how the public interest would be harmed by disclosure.

(B) A withholding on the basis that disclosure is prohibited by law
shall cite the applicable legal authority.





(C) A withholding on the basis that disclosure would incur civil or criminal
liability shall cite any statutory or case law supporting that position.

Ms. Rosenthal's email to Mr. Mix dated February 11, 2010, states that the redacted
portion of the email "contains legal advice given by Mr. Morodomi" and that this advice "is
protected by the attorney-client privilege." While not citing a specific code section or case
authority, Mr. Rosenthal further explains in her email:

"[T]he communication is privileged because Mr. Francisco was acting as an
agent of the City for the purpose of counting the LLAD votes, and so he is treated
as a City employee for these purposes. It was necessary for Mr. Francisco to be
apprised of this advice in order to do his work on behalf of the City."

Commission staff concludes that even in the absence of a specific code section or case
authority, Ms. Rosenthal provided the "legal authority” (i.e., the attorney-client privilege)
that justified the redaction.

Mr. Mix argues that the attorney-client privilege does not justify the redaction
because the Oakland City Attorney's Office does not represent the consultant, Joseph
Francisco, or his firm, Francisco and Associates. He suggests that the City Attorney's
Office was trying to "direct and dictate" a way to count the votes in a "fashion or manner
contrary to the requirements of the statute.”

The CPRA provides an exemption from producing records that are "exempted or
prohibited pursuant to federal or state law, including, but not limited to, provisions of the
Evidence Code relating to privilege." [Government Code 86254(k)] One of the
privileges recognized in the Evidence Code is the "attorney-client privilege."

California Evidence Code Section 954 provides that a client has a privilege to
disclose, and to prevent another from disclosing, a "confidential communication”
between the client and lawyer. Evidence Code Section 951 defines "client" as a person
"who, directly or through an authorized representative, consults a lawyer for the
purpose of retaining the lawyer or securing legal service or advice from him in his
professional capacity.” [Emphasis added.]

Evidence Code Section 952 defines a "confidential communication" as
"information transmitted between a client and his or her lawyer in the course of that
relationship and in confidence by a means which, so far as the client is aware, discloses
the information to no third persons other than those who are present to further the
interests of the client in the consultation or those to whom disclosure is reasonably
necessary for the transmission of the information or the accomplishment of the purpose
for which the lawyer is consulted, and includes a legal opinion formed and the advice
given by the lawyer in the course of that relationship.” California case law provides that
an attorney must assert the claim of privilege unless instructed otherwise by the client.
[See People v. Vargas (1975) 53 Cal.App.3d 516, 527.]






The City Attorney's position appears to be that Mr. Francisco was acting as the
"authorized representative” for Ms. Combs when she sought advice over how to count
the LLAD votes. The confidential nature of the communication between Mr. Morodomi
and Ms. Combs would not appear to be waived by providing advice to or through Mr.
Francisco since Mr. Francisco, as a previously retained consultant on matters pertaining
to the LLAD, was present to either further the interests of the City or to accomplish the
purpose for which Mr. Morodomi was consulted, i.e., how to tally the LLAD votes.
Commission staff concludes that the City Attorney's justification for the redaction of the
April 22, 2008, email could be consistent with provisions of the attorney-client privilege.?

Commission staff makes no comment or conclusions regarding Mr. Mix's
allegations of "vote rigging" in the LLAD election.

V. STAFF RECOMMENDATION

Commission staff concludes there is an issue whether the Office of the City
Attorney failed to provide a timely response to Mr. Mix's request for a copy of Mr.
Francisco's April 22, 2008, email to Ms. Combs. The Sunshine Ordinance however
does not provide a penalty or remedy in the event the Commission were to determine
that a violation occurred.

In determining whether to conduct a formal hearing on the above issue, the
Commission may wish to consider the magnitude of harm or prejudice to the public, the
chance that the alleged conduct is likely to continue, the amount of time and resources
the Commission wishes to devote to conducting a formal hearing on this subject, and/or
the availability or suitability of other remedies.

Should the Commission decide to schedule a formal hearing in this matter, the
Commission's General Complaint Procedures require the Commission to decide
whether to sit as a hearing panel or to delegate its authority to hear evidence to one or
more Commission members or to an independent hearing examiner. Commission staff
recommends that the Commission still direct staff to discuss a mediated settlement or
stipulated judgment with the parties even if it chooses to pursue a formal hearing on any
of the allegations.

Respectfully submitted,

Daniel D. Purnell
Executive Director

* City Attorney approval as to form and legality relates specifically to the legal issues raised in
the staff report. The City Attorney's approval is not an endorsement of any policy issues
expressed or of the conclusions reached by staff on the merits of the underlying complaint.

2 Since the Commission does not have the authority to review the content of the redacted text the
Commission would not be able to make a conclusive determination on this issue. Mr. Mix is not
precluded from seeking an "in camera" [private] review of the text by a Superior Court judge.






City of Oakland For Official Use Only

Public Ethics Commission

Stamp Date/Time Received:

COMPLAINT FORM

Complaint Number:

Please Type or Print in Ink and Complete this Form.

This complaint concerns a possible violation of: (please check all that
apply)

[0 The Oakland Sunshine Ordinance, California Public Records Act or
Brown Act. (Access to public meetings or documents.)

[0 Oakland Campaign Reform Act

[0 Oakland City Council's Rules of Procedure/Code of Ethics

[0 Oakland Limited Public Financing Act

[0 Oakland Conflict of Interest regulations





[0 Oakland Lobbyist Registration Act

[0 Oakland False Endorsement In Campaign Literature Act

1 am/We are not sure which specific law, ordinance or regulations
apply. However, | am/We are requesting that the Ethics Commission
determine if my/our complaint is within its jurisdiction.

The alleged violation occurred on or about the following date(s)

[March 2, 2010 City Council Meeting

The alleged violation occurred at the following place:

City of Oakland - City Council Chambers

Please provide specific facts describing your complaint. (Or attach
additional pages as necessary.)

During the "Open Session" segment of the Council meeting, the City Administrator
and various councilmembers spoke at length regarding the recent practice of the City
Parking Authority issuing parking warning letters in some areas while issuing citations
in other areas. Their comments were in response to a public speaker voicing grave
concerns regarding the obvious unfair and discriminatory practice. While the matter -

The persons you allege to be responsible for the violation(s) are:

certainly was in dire need of being addressed, it was NOT agendized, a clear violation
|of the Brown Act and the Sunshine Ordinance. Thus, the impromptu discussion and
attempted resolution of the matter deprived the public of participation in the
governmental process.... Persons responsible: Initially, Council President, Jane Bruner
and all those who participated in and prompted the violation.

Any witnesses who were involved and/or who can provide additional
information are: (Please indicate names and phone numbers, if
available.)






PLEASE NOTE:

There may be other laws that apply to the violation(s) you are
alleging. The time limit to commence a legal proceeding to enforce
those laws may not be extended by filing this complaint. You should
contact an attorney immediately to protect any rights available to you
under the law.

By filing this complaint with the Public Ethics Commission it, and all
other materials submitted with it, becomes a public record available
for inspection and copying by the public.

NAME:David E. Mix PHONE NO.(Day):( )
ADDRESS: PHONE NO.(Eve.):( )
CITY: STATE: ZIP:

FAXNO..( )

E-MAIL:

PLEASE RETURN THIS FORM TO:

Public Ethics Commission Phone: (510) 238-3593
One Frank Ogawa Plaza, 4™ floor FAX:(510) 238-3315
Oakland, CA 94612

| submit by Email | Print Form
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City Attorney
City of Oakland
Public Ethics Commission
May 3, 2010
In the Matter of )
) Complaint No. 10-04
)

David Mix filed Complaint No. 10-04 on March 3, 2010.
l. SUMMARY OF COMPLAINT

Mr. Mix filed Complaint No. 10-04 alleging that the Oakland City Council conducted an
extended discussion of an item at its March 2, 2010, regular meeting without first providing
public notice. Attachment 1.

I. FACTUAL SUMMARY

At its regular meeting of March 2, 2010, the Oakland City Council considered Agenda
Item 3 -- Open Forum/Citizens' Comments. The meeting minutes indicate that 11 people were
recognized to speak under this item. After the speakers had finished, City Councilmember
Desley Brooks asked Council President Jane Brunner if the City Administrator could address
the "parking situation” raised by one of the speakers. Ms. Brunner explained to City
Administrator Dan Lindheim that one of the speakers had objected to a parking ticket. She
asked Mr. Lindheim if he could address two questions: First, whether there were people who
had parking tickets rescinded; and, Second, whether the City's parking director ever
communicated to his staff that some areas of the City could be ticketed and not others.

Mr. Lindheim then began a verbal response to the questions that lasted for
approximately eight-and-a-half minutes. Mr. Lindheim yielded to questions and comments
from Ms. Brooks that lasted approximately two-and-a-half minutes. Mr. Lindheim then spoke
for another three-and-a-half minutes. Ms. Brunner then recognized comments from
Councilmembers Brooks, herself, Ignacio De La Fuente and Rebecca Kaplan. These
Councilmember comments continued for another four minutes before Chief Deputy City
Attorney Barbara Parker interjected by stating that the topic of discussion had not been placed
on the agenda, there had not been adequate public notice for such a discussion, and that the
law permitted only "brief remarks" for an item not appearing on a meeting agenda.

Ms. Brunner then recognized Councilmembers Jean Quan and Mr. De La Fuente, who
stated that the subject should be agendized for further discussion. Ms. Brunner then
recognized Councilmembers Pat Kernighan and Ms. Kaplan before turning to the next item on
the agenda. The total amount of time the City Council spent discussing and receiving





information on this subject totaled 26 minutes. At the time of this writing, the subject of parking
ticket enforcement has not been agendized for a subsequent City Council meeting.

Mr. Mix alleges that the City Council violated both the Brown Act and Sunshine
Ordinance for considering an item that was not on the agenda.

1. ANALYSIS

The Ralph M. Brown Act requires local agencies to post a copy of an agenda containing
a brief general description of each item of business to be transacted or discussed at the
meeting at least 72 hours before the meeting. [Government Code Section 54954.2] The
Brown Act further provides in relevant part:

"No action or discussion shall be undertaken on any item not appearing on the
posted agenda, except that members of a legislative body or its staff may briefly
respond to statements made or questions posed by persons exercising their
public testimony rights under Section 54954.3. In addition, on their own initiative
or in response to questions posed by the public, a member of a legislative body
or its staff may ask a question for clarification, make a brief announcement, or
make a brief report on his or her own activities. Furthermore, a member of a
legislative body, or the body itself, subject to rules or procedures of the legislative
body, may provide a reference to staff or other resources for factual information,
request staff to report back to the body at a subsequent meeting concerning any
matter, or take action to direct staff to place a matter of business on a future
agenda." [Government Code Section 54954.2(a)(2)]

Sunshine Ordinance Section 2.20.150(b) provides:

"Every agenda for every regular or special meeting shall provide an opportunity
for members of the public to directly address a local body on item of interest to
the public that are within the local body's subject matter jurisdiction, provided
that no action shall be taken on any item not appearing on the agenda
unless the action is otherwise authorized by Government Code Section
54954.2(b).! [Emphasis added.]

Sunshine Ordinance Section 2.20.050 provides:

"All meetings of local bodies specified in Sections 2.20.030(E) and Section
2.20.040(A) shall be open and public to the same extent as if that body were
governed by the provisions of the Ralph M. Brown Act (Government Code
Sections 54950 et seq.) unless greater public access is required by this
ordinance, in which case this ordinance shall be applicable.”

! Government Code Section 54954.2(b) pertains to "emergency"” items and other items requiring a two-
thirds vote not applicable here.





At the City Council meeting of March 2, 2010, members of the City Council received
public testimony from a speaker under Open Forum. At the request of Councilmember Desley
Brooks, City Administrator Dan Lindheim responded to the issue raised by the speaker and
began a series of comments that, taken together, continued for approximately 12 minutes.
City Councilmember comments ran from one-to-two minutes per councilmember for an
additional 14 minutes. After approximately 20 minutes of City Council and staff comment, Ms.
Parker cited the relevant law that the matter under discussion was not itemized on the agenda
and therefore the public did not have sufficient notice. Ms. Brunner then recognized several
additional councilmembers who wished to complete their comments on the subject.

The issue Mr. Mix presents is whether the approximately 26 minutes of staff and
councilmember comment falls within the exemption for "brief responses" to statements made
or questions posed by persons exercising their public testimony rights. Commission staff could
find no legal authority defining or discussing what constitutes a "brief response” for purposes of
the Brown Act. However, even if each councilmember and the City Administrator were
provided a full minute to make a "brief response”, the total would not constitute even half of the
time the City Council expended on this item. Thus Commission staff concludes there is an
issue in law and fact whether the City Council 1) violated Section 54954.2(a)(2) as it applies to
Oakland's "local bodies" pursuant to O.M.C. Section 2.20.050; and/or 2) violated O.M.C.
2.20.150(b) by discussing the issue of parking ticket enforcement when that issue did not
appear on the March 2, 2010, agenda.

IV. STAFF RECOMMENDATION

The Commission has the discretion whether to schedule and conduct an evidentiary
hearing on the issue of whether the City Council violated Government Code Section
54954.2(a)(2) as it applies to Oakland's "local bodies" pursuant to O.M.C. Section 2.20.050
and/or Sunshine Ordinance Section 2.20.150(b).

If the Commission determines a violation occurred, the Sunshine Ordinance would
require the City Council to agendize whether to cure and correct the violation. If the City
Council chose to cure and correct the item, it would then decide whether to affirm or supersede
its previous action after taking any new public testimony on the item. [O.M.C. §2.20.270(D)]

In deciding whether to conduct a formal hearing, the Commission may wish to consider
the magnitude of harm or prejudice to the public, the chance that the alleged conduct is likely
to continue, the amount of time and resources the Commission wishes to devote to conducting
a formal hearing on this subject, and/or the availability or suitability of other remedies.

Should the Commission decide to schedule a formal hearing in this matter, the
Commission's General Complaint Procedures require the Commission to decide whether to sit
as a hearing panel or to delegate its authority to hear evidence to one or more Commission
members or to an independent hearing examiner. Commission staff recommends that the
Commission direct staff to discuss a mediated settlement or stipulated judgment with the





City Council before a hearing, if any, is scheduled.

Respectfully submitted,

Daniel D. Purnell
Executive Director

* City Attorney approval as to form and legality relates specifically to the legal issues raised in the staff
report. The City Attorney's approval is not an endorsement of any policy issues expressed or of the
conclusions reached by staff on the merits of the underlying complaint.






CITY COUNCIL INFORMATION

City & Salary Per Current Meeting Standing
Population Month General Schedule Committee
Fund Meetings
Budget
Sacramento $5068 $386,100,000 Every Tuesday Tuesdays and Thursdays
467,343
Oakland $6072 $420,991,000 | 1*and 3™ Tuesday 2" and 4™ Tuesday
404,155
Santa Ana $125 $203,753,622 1% and 3" Monday Every Monday
353,428 of each month
Anaheim $1500 $243,263,084 Every Tuesday Every Tuesday
347,428
Bakersfield $100 $165,296,100 Every other Every other Wednesday
353,242 Wednesday
Average of All $2573
(including
Oakland)
Average of All $1698

(Not including
Oakland)
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Daniel D. Purnell, Executive Director

One Frank Ogawa Plaza, 4™ Floor, Oakland, CA 94612 (510) 238-3593 Fax: (510) 238-3315
TO: Public Ethics Commission
FROM: Daniel Purnell
DATE: May 3, 2010

At its meeting of April 5, 2010, the Commission considered a staff report pertaining to the
Commission's required review and adjustment of City Council salaries. At the meeting, the
Commission requested staff to provide additional information to assist in its review. This report
addresses the questions raised by the Commission and further requests the Commission to
direct staff to prepare draft resolutions to effect a salary adjustment so the Commission can
take final action at its June 7, 2010, meeting.

l. ADDITIONAL INFORMATION REQUESTED BY THE COMMISSION

The Commission directed staff to provide the Commission with information on the
following topics: 1) City Council compensation, population and general fund budget amounts
for cities closer in population size to the City of Oakland; 2) the meeting schedules of the
surveyed cities; and, 3) the average income of Oakland residents.

A. Additional City Information

Commission staff selected the cities of Sacramento, Santa Ana, Anaheim and
Bakersfield as cities of "comparable” size to Oakland. The additional information pertaining to
city population, compensation, general fund budgets and meeting schedules has been
incorporated into the attached chart. The information on the chart demonstrates: The current
monthly salary for Oakland City Councilmembers is $6,072. The average monthly salary of the
comparable cities is $2,573 including Oakland, and $1,698 excluding Oakland.

B. Average Income For Oakland Residents

The Commission inquired about the average income for Oakland residents.
According to census survey data compiled by the Metropolitan Transportation Commission and





the Association of Bay Area Governments, the estimated median household monthly income is
$4,050. The estimated per capita monthly income is $2,508.

Il. REQUESTED ACTION

In order to meet its City Charter obligation to provide an annual adjustment of City
Council salaries, the Commission will need to take action at its June 7, 2010, meeting.
Commission staff seeks direction from the Commission in order to prepare drafts of the
resolutions the Commission will need to consider at the June meeting. At the very least, the
Commission is required to increase City Council salaries by the change in the Consumer Price
Index (CPI). The question is whether the Commission would like staff to prepare alternative
draft resolutions providing for a salary adjustment greater than the change in the CPI of up to
five percent, or for an adjustment of greater than five percent, which would require a public
vote to ratify.

Respectfully submitted,

Daniel D. Purnell
Executive Director
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INTRODUCED BY COUNCILMEMBER APPROVED AS TO FORM AND
LEGALITY

CiTY ATTORNEY

ORDINANCE NoO. C.M.S.

ORDINANCE AMENDING CHAPTER 2.24 OF THE OAKLAND MUNICIPAL
CODE PERTAINING TO THE FUNCTIONS, DUTIES, AUTHORITY, AND
COMPOSITION OF THE PUBLIC ETHICS COMMISSION

WHEREAS, City Charter Section 202(5) provides that the City Council shall "by
ordinance" prescribe the function, duties, powers, jurisdiction and the terms of office for
the Public Ethics Commission; and

WHEREAS, the amendments set forth below will achieve greater consistency
with the provisions of City Charter Section 202 and further clarify and articulate the
functions and duties of the Public Ethics Commission; now, therefore

THE COUNCIL OF THE CITY OF OAKLAND DOES ORDAIN AS FOLLOWS:

SECTION 1. The City Council finds and determines the foregoing recitals to be
true and correct and hereby adopts and incorporates them into this Ordinance.

SECTION 2. The Municipal Code is hereby amended to add, delete, or modify
sections as set forth below (section numbers and titles are indicated in bold type;
additions are indicated by underscoring and deletions are indicated by strike-through
type; portions of the regulations not cited or not shown in underscoring or strike-through
type are not changed.

SECTION 3. Chapter 2.24 of the Oakland Municipal Code is hereby amended to
read as follows:

2.24.010 DEFINITIONS
For purposes of this chapter, the following definitions shall apply:

A. "Commission” shall mean the Oakland Public Ethics Commission as
established pursuant to Oakland City Charter Section 202.

B. "Doing business with an Oakland Agency" shall mean soliciting, bidding
on, submitting proposals or qualifications for, or entering into or performing, a contract
for goods, equipment, services or financial assistance with an Oakland Agency. "Doing





business with an Oakland Agency" shall also mean the soliciting, applying for or
receiving more than $500 in public funds from an Oakland Agency within a consecutive
twelve-month period."

C. "Governmental ethics laws" shall mean local laws governing campaign
finance and communications, public financing of campaigns, lobbyist registration, public
meetings and records, elections, conflicts of interest, disclosure of economic interests,
use of public resources, incompatible office holding and employment, nepotism and
ethical behavior.

D. "Oakland Agencies" shall mean the City of Oakland, Oakland
Redevelopment Agency, Port of Oakland, and the Oakland Unified School District.

2.24.020 FUNCTIONS AND DUTIES
It shall be the function and duty of the Public Ethics Commission, for and on behalf of

Oakland Agencies, residents of the City of Oakland and its elected officials, officers,
employees, boards and commissions to:

A. Monitor, administer and enforce governmental ethics laws as authorized to
the Commission by ordinance.

B. Review and make recommendations to the City Council regarding
governmental ethics laws and to report periodically to the City Council concerning the
application and effectiveness of governmental ethics laws.

C. Set salary for the office of City Councilmember pursuant to Oakland City
Charter Section 202 and advise the City Council regarding issues pertaining to City
Council salaries.

D. Provide the City Administrator with an assessment of the Commission's
staffing and budgetary needs.

E. _Issue opinions, advice and instruction, in consultation with the City Attorney
when necessary, regarding governmental ethics laws as authorized to the Commission

by ordinance.






F. Prescribe forms, reports, statements, notices, and other documents
related to governmental ethics laws_as authorized to the Commission by ordinance.

G. Develop informational resources and training programs pertaining to
governmental ethics laws.

H. Solicit, promote and receive public comment on governmental ethics laws.

L. Perform such other functions and duties as may be prescribed by
ordinance and that are consistent with Commission responsibilities under the City
Charter.

In prescribing the above duties and functions of the Commission, it is not the intent of
the City_Council to duplicate or overlap the functions, duties, or responsibilities
heretofore or hereafter assigned to any other City board or commission or to a City
department. As to such functions or responsibilities of another board or commission or
of a department of the City, the Commission will render assistance and advice to such
board, commission or department as may be necessary. Nothing in this section shall be
construed to prevent City of Oakland officers, employees, and elected or appointed
officials from seeking advice directly from the City Attorney, or, when appropriate, the
Fair Political Practices Commission, concerning governmental ethics laws.

2.24.030 AUTHORITY

In furtherance of the above enumerated duties and functions, the Oakland Public Ethics
Commission is hereby authorized to:

A. Initiate and conduct investigations, audits and public hearings.

B. Issue subpoenas to compel the production of books, papers and
documents and take testimony on any matter pending before the Commission. The
Commission may find a person in contempt as provided by the general law of the State
for failure or refusal to appear, testify, or to produce required books, papers and
documents.

C. Determine the merits of complaints alleging violations and impose penalties,
fines and other remedies as authorized to the Commission by ordinance. The
Commission's decision to impose penalties, fines or other remedies for violation of any
regulation or ordinance over which the Commission has authority shall be final. Parties
cannot appeal to the City Council. A party may seek judicial review of a final decision of
the Commission pursuant to California Code of Civil Procedure Section 1094.5 within the
time frames set forth therein.





D. Issue letters of guidance or concern to Oakland Agencies, their officials,
officers, candidates for elected office, employees, local bodies and any other persons
regarding an alleged violation of a governmental ethics law that the Commission is
authorized to enforce where it appears, after an investigation, that there is an issue
sufficient to justify a formal evidentiary hearing but the Commission chooses not to
proceed with a hearing.

E. Issue written opinions and written advice with respect to a person's duties
under governmental ethics laws that the Commission is authorized to enforce so long as
the procedures for issuing such opinions and advice have been approved pursuant to
Section 2.24.070. No person who relies in good faith upon a written opinion issued by
the Commission shall be subject to enforcement proceedings by the Commission
provided that the material facts are as stated in the opinion request. The good faith
reliance upon written advice from Commission staff shall be a complete defense in
enforcement proceedings by the Commission provided that the material facts are as
stated in the advice request.

2.24.040 COMPOSITION, TERMS OF OFFICE
A. The Oakland Public Ethics Commission shall have seven (7) members.

B. Members of the Commission shall be appointed as follows: Three (3)
members who represent local civic organizations with a demonstrated history of
involvement in local governance issues shall be nominated for appointment by the
Mayor, with confirmation by the City Council, pursuant to Section 601 of the City
Charter. Four (4) members shall be appointed, following a public recruitment and
application process, by the affirmative vote of at least four (4) members of the
Commission. Commission-appointed members shall reflect the interests of the greater
Oakland neighborhood and business communities. Commissioners shall serve without
compensation.

C. Prior to the nomination of a Commission member by the Mayor, each
member of the City Council may provide the Mayor with a list of up to three individuals
gualified to serve on the Commission. In appointing members to the Commission, the
Mayor may consider the recommendations of the City Council.

D. Four (4) members shall constitute a quorum of the Commission.

E. Members of the Commission shall be appointed to overlapping terms
beginning on January 22 and ending on January 21. Each Commission term of office
shall be three (3) years. The tenure of a member on the Commission shall terminate
when the member's term expires or upon resignation or removal.

F. A vacancy on the Commission will exist whenever a member dies,
resigns, or is removed. For vacancies caused by the normal expiration of a Mayoral
appointee's term, the Mayor shall submit his or her nomination to the City Council no
later than 30 days before the end of the term. For vacancies caused by a Mayoral






appointee's death, resignation or removal from office, the Mayor shall submit his or her
nomination to the City Council within 60 days after the death, resignation or removal
from office.

G. There shall be no limit on the number of terms a person may serve on the
Commission provided that any term be separated by a period of at least one year from
the last date of service on the Commission. No person removed from the Commission
pursuant to Sections 2.24.040(H) or 2.24.040(1) shall be eligible to serve on the
Commission after his or her removal.

H. A member appointed by the Mayor may be removed pursuant to Section
601 of the Oakland City Charter.

I. A member appointed by the Commission may be removed by the
affirmative vote of at least four (4) members of the Commission. No member of the
Commission shall be removed except for one or more of the following reasons_as
determined by the Commission: 1) conviction of a felony, 2) willful or corrupt misconduct
in office, 3) inability or unwillingness to perform the duties of office, 4) absence from
three (3) regular meetings during a twelve month period unless because of illness or
when excused by the Commission chairperson, or 5) failure to abide by the
qualifications and restrictions set forth in Section 2.24.050(A).

2.24.050 QUALIFICATIONS
A. During his or her tenure, each member of the Commission:

1. shall be an individual whose domicile is located within the City of Oakland;
2. shall not be an employee of an Oakland Agency, or hold or seek

election to public office; and

3. shall not act as a local governmental lobbyist.

B. During his or her tenure, no member of the Commission shall make, participate in
making, or influence a Commission decision that directly involves:

1. an Oakland Agency, an elected or appointed official of an Oakland
Agency, a local governmental lobbyist, or a candidate for election to an Oakland
office, that or who is (a) the source of income to a Commissioner, or (b) the
source of a gift to a Commissioner, in an amount or manner that would require
the Commissioner to report such income or gift on a Statement of Economic
Interest; or

2. any Oakland official seeking election or appointment to public office, any
candidate for election to an Oakland office, or any Oakland ballot measure, in or
for which the Commissioner publicly endorsed, supported, opposed or
campaigned for or against; or





3. any work, business, property or official action of an Oakland Agency in
which the Commissioner has a substantial financial interest. For purposes of this
subsection, a substantial financial interest means: (a) the Commissioner has a
controlling ownership interest in a business entity doing business with an
Oakland Agency; or (b) the member serves as a director, officer, general partner,
or trustee of any business entity doing business with an Oakland Agency.

As used in this subsection, "gift" shall have the same meaning , and be subject to
the same exceptions, as provided in the California Political Reform Act and the
regulations adopted thereto, as amended. Payments or benefits which the California
Political Reform Act and the regulations adopted thereto define as a "gift" but which are
not subject to the annual gift limitation shall not constitute a "gift" for purposes of this
subsection.

C. For purposes of 2.24.050(B), a Commissioner shall publicly state, at any noticed
public meeting of the Commission, the nature of any interest or action specified in
subsection 2.24.050(B) that prohibits him or her from making, participate in making, or
from attempting to influence a Commission decision. Such Commissioner shall then
leave the room until the Commission has completed its consideration of the
Commission decision in question.

D. In determining whether a Commissioner shall be prohibited from making,
participate in making or attempting to influence the making of a Commission decision,
the Commissioner shall be guided by the laws, opinions and advice pertaining to
financial conflicts of interest pursuant to the California Political Reform Act.

2.24.060 ELECTION OF CHAIRPERSON AND MEETINGS

At the first regular meeting of each year the members shall elect a chairperson and a
vice chairperson. The Commission shall hold regular meetings at an established time
and place suitable for its purpose. Other meetings scheduled for a time or place other
than for regular meetings shall be designated as special meetings. Written notice of
special meetings shall be provided the members, the Council, and the public press at
least seventy-two hours before the meeting is scheduled to convene.

2.24.070 RULES, REGULATIONS AND PROCEDURES

The Commission shall establish rules, regulations and procedures for the conduct of its
business by a majority vote of the members present. The Commission must vote to
adopt any motion or resolution. The Commission shall transmit to the City Council any
rules, regulations and procedures adopted by the Commission within seven calendar
days of adoption. A rule, regulation or procedure adopted by the Commission shall
become effective 60 days after the date of adoption by the Commission unless before
the expiration of this 60 day period two-thirds of all the members of the City Council vote
to veto the rule, regulation or procedure.





2.24.080 STAFF ASSISTANCE

The Office of the City Administrator shall provide the Commission with staff and
financial assistance to permit the Commission to fulfill the functions and duties as set
forth above including, but not limited to, staffing and funding the positions of Executive
Director, an Executive Assistant, and additional personnel as circumstances require.
The Executive Director shall be a classified position subject to the civil service rules of
the City of Oakland however the City Administrator, or his or her designee, should use
his or her best efforts to consult with the Commission prior to the hiring or termination of
the Executive Director.

2.24.090 LEGAL ASSISTANCE

The City Attorney is the Commission's legal advisor. The City Attorney shall provide the
Commission with legal .assistance in conformity with the California Rules of
Professional Responsibility and applicable state law. In the event of a conflict, the City
Attorney, after consultation with the Commission, shall retain outside counsel.

2.24.100 PROTECTION AGAINST RETALIATION

A. No officer or employee of the City shall use or threaten to use any official
authority or influence to effect any action as a reprisal against a City officer or
employee for acting in good faith to report or otherwise bring to the attention of the
Commission or other appropriate agency, office or department, information regarding
the violation of any regulation or ordinance over which the Commission has authority.

B. No officer or employee of the City shall use or threaten to use any official
authority or influence to discourage, restrain or interfere with any other person for the
purpose of preventing such person from acting in good faith to report or otherwise bring
to the attention of the Commission or other appropriate agency, office or department,
information regarding the violation of any regulation or ordinance over which the
Commission has authority.

2.24.110 SEVERABILITY

The provisions of this ordinance are severable. If any word, clause, sentence,
paragraph, provision, or part of this ordinance, or the application of this ordinance to any
person, is declared invalid, preempted or unconstitutional by any court, the court's ruling
shall not impair or invalidate any other portion of this ordinance. The City Council finds
and declares that it would have adopted this ordinance without the invalid, preempted or
unconstitutional word, clause, sentence or provision.

IN COUNCIL, OAKLAND, CALIFORNIA,

PASSED BY THE FOLLOWING VOTE:





AYES- BROOKS, DE LA FUENTE, NADEL, QUAN, REID, KAPLAN,
KERNIGHAN, AND PRESIDENT BRUNNER

NOES-

ABSENT-

ABSTENTION-
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Daniel D. Purnell, Executive Director

One Frank Ogawa Plaza, 4" Floor, Oakland, CA 94612 (510) 238-3593 Fax: (510) 238-3315
TO: Public Ethics Commission
FROM: Daniel Purnell
DATE: May 3, 2010
RE: A Staff Report And Action To Be Taken Regarding Proposed

Amendments To O.M.C. Chapter 2.24 (Powers And Duties Of The
Public Ethics Commission)

At its meeting of April 7, 2010, the Commission reviewed and made changes to a proposed set
of amendments to the Commission's "enabling ordinance," O.M.C. Chapter 2.24.

Attached hereto is a complete "redline” version of all approved amendments previously
considered by the Commission. Also attached, at the Commission's request, is a copy of a legal
opinion dated December 20, 2006, relating to Commissioner terms. Commission staff
recommends that the Commission review the attached material and consider final approval of
the amendments. Upon final approval Commission staff will submit the amendments to the City
Council for consideration.

Respectfully submitted,

Daniel D. Purnell
Executive Director
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GENERAL COMPLAINT PROCEDURES

OPENNESS

Effective November 10, 2000
SCOPE OF RULES.
A. This procedure is for the review, investigation and hearing of alleged violations
of:
1. The Oakland Campaign Reform Act;
2. The Oakland City Council Code of Conduct;
3. Conflict of interest regulations as they pertain to City of Oakland elected
officials, officers, employees, and members of boards and commissions
4, The Oakland Limited Public Financing Ordinance;
5. The Oakland Sunshine Ordinance;
6. City of Oakland Code of Ethics, if adopted by the City Council;
7. Requirements concerning the registration of lobbyists, if adopted by the
City Council; and
8. Any other law or regulation over which the Public Ethics Commission
has jurisdiction.
COMMENT:

This section should be updated to include 1) The False Endorsement In
Campaign Literature Act and 2) The Lobbyist Registration Act.

B. To the extent a law or regulation set forth above contains specific procedures
or rules that conflict with these General Complaint Procedures, the more specific
provisions provided in the laws or regulations set forth above shall control.

C. Upon filing of a complaint by a member of the public, a City of Oakland
employee, or upon the initiation or referral by any member of the Public Ethics
Commission ("Commission™) or elected official, the Commission may consider
whether an individual or entity, including but not limited to elected officials, city
officers and employees, is culpable of a violation of any of the laws or regulations set
forth in Section I.LA. above and subject to any remedy, fine or penalty which the
Commission is authorized to impose.

COMMENT:

This section provides that the Commission may consider whether an
individual or entity violated a law over which the Commission has enforcement
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authority 1) upon the filing of a complaint by a member of the public, or 2) upon
the "initiation or referral” by any member of the Commission or an elected
official. This language raises the question of whether individual members of
the Commission or elected officials need to file formal complaints before
invoking the Commission's jurisdiction. Additionally the Commission has
historically voted as a body whether to initiate a complaint.

D. Complaint forms shall be made available at the office of the Commission and
posted online. The complaint shall not exceed ten (10) pages in length, not including
supporting documentation.

COMMENT:

The current complaint form requests the complaining person to provide
his or her name and address, the law violated, the date of violation, where the
violation occurred, facts necessary to describe the complaint, responsible
parties, and any witnesses or persons who could provide further information.
The GCPs should probably specify what information is required to initiate a
complaint, even if those requirements are merely consistent with the current
form.

An additional issue for the Commission to consider is whether the
Commission or the Executive Director should have an obligation to investigate
unwritten (verbal) or anonymous complaints.

Il. ACTION TO BE TAKEN UPON RECEIPT OF COMPLAINT.

A. All complaints shall be date stamped at the time of receipt and immediately
provided to the Executive Director to the Commission ("Executive Director"), who
shall open a file for the complaint and enter the complaint into the Commission's
tracking system. The Executive Director shall timely and reasonably apprise the
Commission of all complaints filed. The Executive Director shall provide to any
respondent(s) named within the complaint a copy of the complaint and supporting
documents within three (3) business days from the date the complaint is received.
The Executive Director shall provide all parties with a copy of these procedures.
Whether or not named in the complaint, a copy of the complaint shall also be
delivered to the Department or Agency head, Board or Commission Chair, or other
person responsible for the official conduct of individuals who allegedly violated the
laws or regulations under the Commission's jurisdiction.

COMMENT:
Occasionally Commission staff has had a problem determining who

should receive notice of the complaint. Extending the deadline from 3
business days to 5-7 business days would be helpful.
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B. A reporting log shall be maintained by the Commission's staff that
chronologically records each complaint that is received, the person, department,
agency, board, or commission involved, the nature of the complaint and what
resolution or action was taken. A copy of the log shall be provided to the
Commissioners at each regular Commission meeting.

PRELIMINARY REVIEW OF COMPLAINTS.

A. The Executive Director shall process, review and make recommendations on
all complaints expeditiously, and in any event no more than thirty (30) business days
of receipt, unless additional time not to exceed fifteen (15) business days is provided
by the Chairperson of the Commission ("Chair"). No further extensions shall be
permitted except upon approval of the Commission as a whole.

COMMENT:

The processing and review of complaints can be a very time-intensive
activity that is increasingly stretching the resources of Commission staff.
Historically, the "30 business day" deadline is often not met. The Commission
should consider whether to extend this deadline in light of its current staff
resources.

B. After review by the City Attorney for form and legality, the Executive Director
may recommend in writing, after an investigation, that:

(1)  The complaint be dismissed for any or all of the following reasons:
(&) The Commission has no jurisdiction;
(b) The complaint fails to state a basis for relief;
(c) The complaint restates other complaints containing substantially
similar or identical allegations which have already been determined and

the evidence does not warrant reopening the previous case;

(d) The allegations contained in the complaint are already under
investigation by the Commission;

(e) The complaint should be referred to another governmental or law
enforcement agency better suited to address the issue;

() The complaint is time-barred,;

(9) The facts fail to support a finding that a violation occurred following
an investigation described in subsection C herein; or
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(h) The complaint has been resolved pursuant to the procedures set
forth in Section IV.

COMMENT:

Under the current set of procedures, whenever a complaint is filed it
automatically triggers the preparation of a preliminary staff report. Other state
and local ethics commissions authorize their executive director to make an
"administrative dismissal” whenever the complaint, on its face, is deficient in
one or more essential respects, such as the failure to allege a violation of law,
filing a complaint that has already been determined, failing to provide factual
allegations, etc. Only those complaints for which an administrative dismissal
has not been issued are investigated and subject to a preliminary staff report.
The Commission may wish to consider comparable provisions provided
adequate safeguards are included to avoid an abuse of the Executive Director's
discretion.

(2)  The complaint be referred to the Commission for hearing pursuant to
Section VI below.

C. In order for the Executive Director to make his or her recommendation under
Section 111.B.(1)(g) above, the Executive Director shall first conduct an investigation.
Such an investigation shall include, but not necessarily be limited to, an interview of
the parties and any witnesses, and the review of documentary and other evidence.
The Executive Director may consider statements including hearsay, declarations of
investigators or others relating to the statements of witnesses, or the examination of
physical evidence. When the investigation is concluded, the Executive Director shall
include in his or her written recommendations a summary of evidence gathered and
any conclusions. The written recommendation shall conclude whether to dismiss the
complaint pursuant to Section I11.B.(1)(g) or set the complaint for hearing pursuant to
Section VI, below. The written recommendation shall generally not exceed ten (10)
pages excluding attachments.

D. The Executive Director's recommendation pursuant to subsections B.(1) or (2)
above, shall be placed on the consent calendar for the next regular Commission
meeting for approval, unless scheduled for a special meeting at the discretion of the
Chair to occur prior to the next regular meeting. If the item is not pulled for discussion
and is approved by the Commission, then the Commission's action on the
recommendation shall be final. Any two or more members of the Commission may
cause the item to be removed from the consent calendar for further discussion and
action.
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COMMENT:

The above paragraph establishes a "consent calendar” for complaints in
which the Executive Director recommends a dismissal. Historically this
procedure has not been followed due to a desire for a staff presentation of the
complaint, and/or to permit public comment on each complaint individually.

The above paragraph also establishes a feature that makes Oakland
unique among all other state and local ethics agencies -- The public disclosure
and discussion of preliminary investigations. The Fair Political Practices
Commission (FPPC), as well as the ethics commissions of San Francisco, Los
Angeles and San Diego, all provide for closed session review of preliminary
complaint investigations. Depending on the local procedures, complaints filed
with these other agencies typically do not become "public" until a formal
hearing is conducted or after settlement.

One of the reasons cited for closed session hearings of preliminary
investigations is to provide respondents with some degree of protection
against unfounded or irrelevant accusations. On the other hand, many would
argue that the public preliminary review of complaints provides an essential
degree of transparency to City affairs.

E. The Executive Director shall distribute his or her written recommendation to
the complainant and each respondent no later than the last date for completion of a
recommendation as specified in Section IIl.A.

COMMENT:

As stated, the deadlines of Section Ill.LA are not typically achievable.
More appropriate language might consist of "no later than the date the
Executive Director's report is distributed to members of the Commission."”

V. REMEDIAL ACTION

A. For any complaint alleging violation(s) of any city law or regulation to which
these procedures apply in which the amount at issue totals $1,500.00 or less per
violation or $5,000.00 in the aggregate, or for a complaint alleging violation(s) of the
Oakland Sunshine Ordinance, the respondent(s) shall have thirty (30) days from the
date the complaint is filed to undertake and complete any corrective or remedial
action necessary, in the opinion of the Chair or his or her designee, to resolve the
dispute. Additional time not to exceed fifteen (15) days may be granted by the Chair if
the required corrective or remedial action cannot be reasonably accomplished in the
time originally provided. No further extensions shall be permitted except upon
approval by the Commission as a whole. Upon proof of the corrective or remedial
action made to the satisfaction of the Chair or his of her designee, the complaint shall
be dismissed.
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VI.

COMMENT:

This section arguably should include registration requirements under
the Lobbyist Registration Act and extend the additional time that may be
granted by the Chair.

REPETITIVE AND UNMERITORIOUS COMPLAINTS

A. Any person who has filed four (4) complaints with the Commission within a
twelve (12) month period and has had each complaint determined adversely to the
person, shall be deemed a "repetitive unmeritorious complainant.”

B. If a complainant seeks to file a complaint during the twelve (12) months
following the date that he or she has been deemed a repetitive unmeritorious
complainant, the additional complaint will be forwarded to the Chair or his or her
designee.

C. If the Chair determines that the additional complaint is unmeritorious on its
face, the complaint shall be returned unfiled. In addition, the stated twelve (12)
month prohibition shall begin anew from the date the Chair determines that the
additional complaint is unmeritorious. The complainant shall be duly notified of the
determination. The Chair's decision shall be final and shall be reflected in the
Commission's public report on pending complaints.

D. If the Chair determines that there are grounds to proceed to a hearing, the
complaint shall be forwarded to the Executive Director to be handled in accordance
with the procedures provided in Section VI.

COMMENT:

One of the problems interpreting this provision is the phrase
"determined adversely to the person.” Often the Commission may dismiss a
complaint conditionally and/or direct staff to communicate some corrective or
suggestive action to the respondent. In such cases, has the complaint been
determined "adversely"? Additional clarification would be helpful on this
point.

DETERMINING WHETHER TO HOLD A HEARING.

A. For any complaint recommended for hearing by the Executive Director or
pulled from the consent calendar pursuant to Section IlI.D., the Commission may:

(1) Dismiss the complaint;

(2) Schedule the complaint for hearing; or
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VII.

VIII.

(3) Refer the complaint back to the Executive Director for further investigation.

B. If the Commission decides to dismiss the complaint, no further action shall be
taken [other than the possible referral of the matter to another body as stated in
Section 111.B.(1)(e) and the Executive Director shall notify the parties in writing of the
Commission's determination]. The Commission's decision is final and represents
closure of the administrative process.

C. If the Commission decides to schedule a hearing, then a hearing shall be
scheduled and conducted pursuant to Section IX. If in a particular case it appears the
complainant is not capable of prosecuting the case before the Commission, the Chair
may request that the Executive Director and/or the City Attorney assist the
complainant in bringing the matter before the Commission for final adjudication.

COMMENT:

A recent California Supreme Court decision [Morongo Band (2009) 45
Cal.4th 731] likely prohibits the Commission's sole or primary legal advisor
from acting in a prosecutorial capacity in a single adjudicatory proceeding.
The existing language should be modified to ensure that some degree of
internal separation exists on the part of the Commission's legal advisor to
accommodate both functions.

CONTINUING JURISDICTION OVER WITHDRAWN COMPLAINTS

A. If the complainant voluntarily requests that his or her complaint be dismissed,
the Commission may nevertheless retain jurisdiction over the matter and pursue all or
portions of the complaint for a final determination. If so, the Executive Director and/or
the City Attorney may be requested by the Chair to cause adjudication of the
complaint.

COMMENT:
See comment to preceding section.
MEDIATION.

A. Upon the filing of any complaint, the Executive Director shall assist the parties
in resolving the dispute. The parties may at any time agree to mediation of any
dispute. The Executive Director shall assist the parties in selecting a mediator, if
necessary. The mediator shall contact the parties and attempt to resolve the dispute
under any procedures which the mediator believes are appropriate.

B. The mediator shall attempt to resolve the dispute within fourteen (14) days of
being selected, unless a request to extend time is submitted to the Chair or his or her
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designee. The Chair or designee retains the discretion to extend time up to thirty (30)
days. An extension beyond thirty days may be granted only by the Commission.

C. At the request of the Chair and with the consent of the parties, the mediator
shall issue a written report briefly outlining the issues presented, what efforts were
made towards resolution, and how the dispute was resolved or what further efforts
the mediator would recommend to resolve the dispute. The report shall be filed with
the Commission, provided to all parties and made available for public inspection.

D. Costs of mediation shall be borne by the Commission to the extent permitted
by available funds.

IX. HEARING PROCEDURE.

A. Selection Of Hearing Panel Or Examiner. If the Commission decides to
schedule a hearing pursuant to Section VI.A.(2), the Commission shall decide at that
time whether to sit as a hearing panel or to delegate its authority to gather and hear
evidence to one or more of its members or to an independent hearing examiner.

COMMENT:

The above language requires the Commission to determine at the time it
decides to schedule a hearing whether to sit as a hearing panel or delegate this
authority to one of its members or an independent hearing examiner.
Commission staff has observed that it may sometimes be too early to
determine who shall conduct the hearing, especially when and if the
Commission decides to condition its decision to conduct a hearing on an
attempt to reach a settlement or mediation of the underlying complaint. The
Commission should arguably have the discretion to make the decision of who
shall conduct the hearing at a later date (see below).

(1) If the Commission decides to utilize a hearing examiner, the Executive
Director shall select the hearing examiner at random from a pre-approved list.
The selected hearing examiner shall disclose any actual or potential conflicts
of interest he or she might have with the City of Oakland, the parties, or a
Commissioner. In the event a hearing examiner is unavailable or conflicted,
another hearing examiner shall be randomly selected from the pre-approved
list.

B. Notice Of Hearing. The Executive Director shall deliver written notice of the
date, time and location of the hearing to each party at least thirty (30) days prior to
the date of the hearing. A copy of the notice shall be posted publicly and filed with the
Office of the City Clerk at least seven (7) days before the hearing. The notice shall be
in substantially the following form:
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"You are hereby notified that a hearing will be held before
the Ethics Commission [or name of the hearing examiner

or assigned Commissioner(s)] on (date) at the hour
of , at (location), upon the charges made in
Complaint No. . At the hearing, you may, but need

not, be represented by counsel, and you may present any
relevant evidence. You may request the issuance of
subpoenas to compel the attendance of withesses and the
production of documents by applying to the Commission
on or before "

COMMENT:

Before a hearing is even scheduled, there are some additional
procedures which the Commission may wish to consider formalizing that could
help narrow the issues for determination and achieve a more efficient hearing.
The Commission could consider directing staff to prepare a Draft
Administrative Complaint that formalizes the specific allegations to be
determined at hearing and any applicable penalties or remedies sought and/or
authorized by law. A second procedure would be the scheduling of a
mandatory pre-hearing conference at which various issues would be
determined, such as a list of witnesses, documents to be submitted, requests
for subpoenas, matters suitable for stipulation, and any other preliminary
matters.

C. Subpoenas of Persons or Documents. Any party requesting subpoenas to
bring people or documents to the hearing shall notify the Commission's staff no later
than fourteen (14) days before the hearing date. The request shall be accompanied
by a written statement specifying the name and address of the witnesses, and the
importance of their testimony. If the request is for a document subpoena, it shall be
accompanied by a statement which includes the following information: a specific
description of the documents sought; an explanation of why the documents are
necessary for the resolution of the complaint; and the name and address of the
witness who has possession or control of the documents. Subpoenas may be issued
by the Chair or his or her designee only upon the above showing of good cause. The
party requesting the subpoena shall be responsible for its service on the appropriate
persons and shall provide a copy to all opposing parties.

COMMENT:

Commission staff notes that the 14-day deadline for the request of
subpoenas is probably too close to the hearing date. Commission staff also
notes that a request for a witness subpoena should also demonstrate why the
appearance of a witness is necessary. Issuance of a subpoena should
arguably be issued upon a "finding" of good cause rather than a "showing" of
good cause.
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D. Resolution of Preliminary Matters. No later than seven (7) days before the
hearing date, any party may submit in writing preliminary matters for determination by
the hearing examiner. If the complaint is to be heard by the full Commission, or by
one or more Commissioners, preliminary matters shall be determined by the Chair or
his or her designee. The party submitting any preliminary matter for determination
shall demonstrate that an attempt to resolve the preliminary matter was made with
any opposing party and that copies of the request were delivered to any opposing
party. The opposing party shall be allowed to address a request to hear a preliminary
matter. The hearing examiner or the Chair may determine preliminary matters upon
submission of the written requests and without an oral hearing. Preliminary matters
may include, but are not limited to, the following:

1. Whether multiple claims within a single complaint may be scheduled
separately;

2. Whether similar complaints filed by separate individuals or entities may
be joined;

3. Scheduling of witnesses;

4, Production of documents and issuance of subpoenas;

5. Scheduling of pre-hearing conferences.

6. Disqualification of any member of the Commission from participation in

the hearing on the merits; and

7. Any other matters not related to the truth or falsity of the factual
allegations in the accusation.

COMMENT:

Commission staff notes that the 7-day deadline for submitting
preliminary matters for determination is probably too close to the hearing
date. Commission staff also notes that the enumerated grounds of
"preliminary matters" could arguably include stipulated facts and issues,
admissibility of witnesses and evidence, and specific issues to be determined
at the hearing.

E. Conduct of Hearings; Submission of Written Materials. All materials to be
considered at a hearing and not otherwise subpoenaed shall be submitted to the
person(s) conducting the hearing, the Executive Director, and to all opposing parties
no later than five (5) days prior to the hearing. A written argument need not be
submitted. Any written argument submitted shall not exceed fifteen (15) pages,
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including all supporting documentation. Documentation in excess of fifteen (15)
pages is allowed only upon prior approval of the Chair or his or her designee. The
relevance of each item submitted shall be clearly indicated.

COMMENT:

Written materials (with the exception of any written argument), should
arguably be submitted further in advance of the hearing so that the person(s)
conducting the hearing could determine their admissibility in advance of the
hearing.

F. Conduct of Hearings; Presentation of Testimony: Rules of Evidence. The
hearing on the complaint shall be open to the public, provided that witnesses may be
excluded at the discretion of the person(s) conducting the hearing. A period of time
will be allowed for public comment. The person(s) conducting the hearing shall brief
the audience at the beginning of the hearing on applicable procedures.

(1) The hearing shall not be subject to the formal rules of evidence.
Documentation and written testimony not in compliance with subsection E.
above may be excluded at the discretion of the person(s) conducting the
hearing.

(2)  Oral and written testimony shall be received under penalty of perjury.
Although the proceedings are informal, testimony shall be brief and confined to
the issues. Oral testimony may be excluded if duplicative, irrelevant, or
disruptive to the conduct of the meeting. The person(s) conducting the hearing
may ask questions of both sides to further clarify facts and viewpoints. Any
party may bring a representative and/or interpreter to speak on his or her
behalf, but the person(s) conducting the hearing retains the authority to put
guestions to any party.

3) Special accommodations for disabled persons may be made by
providing the Executive Director seventy-two (72) hours notice in advance.

(4)  While there is no right to cross-examination, the parties shall be allowed
the opportunity for rebuttal, and the parties, through the person(s) conducting
the hearing, may ask questions of any witness. Except for raising preliminary
matters as provided by these procedures, no party may communicate with any
Commissioner or hearing examiner regarding a complaint outside of the formal
public hearing.

COMMENT:

The California Attorney General has advised that members of the
public have the right to comment during a quasi-judicial proceeding. In
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order to minimize the effect of any irrelevant or prejudicial comments
upon the proceedings, Commission staff believes such comments
should be segregated from any testimony as much as possible. The
Commission should also consider whether to permit the parties to call
and examine witnesses, to introduce exhibits, to cross-examine and
impeach witnesses, and to rebut any evidence presented.

G. Record of Proceedings. Proceedings shall be recorded on audio and/or
videotape and made available upon request. A party electing to have a stenographer
present to record the proceedings may do so upon providing at least one full
business day's notice to Commission staff, and at that party's own expense.

H. Continuation and Postponement of Hearings. A postponement may be granted
prior to the hearing only upon written request to the Chair or hearing examiner. At the
hearing a matter may be postponed or continued only for good cause shown upon
approval of the person(s) conducting the hearing.

COMMENT:

All postponements should be granted upon a finding that good cause
exists. The section also should arguably permit the Chair or hearing examiner
to postpone the hearing on his or her own initiative.

l. Action Upon Conclusion of Hearing. Upon hearing all evidence submitted at
the hearing and any arguments by the parties or comments by the public, the hearing
shall be closed.

(2) If the complaint was heard by a hearing examiner, single member of the
Commission or Commission panel, he, she or they may take the matter under
submission for a period of no more than fourteen (14) days before delivering to
the Executive Director proposed Findings Of Fact and Conclusions. Any
deliberations by two or more Commissioners shall be done publicly. Upon
receipt, the Executive Director shall deliver a copy of the proposed Findings Of
Fact and Conclusions to all parties.

a. No later than seven (7) days after delivery, any party may submit
a written request to the Chair that that the person(s) who conducted the
hearing be directed to re-hear all or portions of the complaint. The Chair
may accept the proposed Findings Of Fact and Conclusions as correct
unless the party making the request for re-hearing demonstrates that:
1) the proposed Findings Of Fact contain one or more material error(s)
of fact that necessarily affects one or more Conclusions, or 2) the
Conclusions are not supported by substantial evidence.

b. The party making the request shall provide a complete copy of
the written request to all other parties by the time the written request is
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submitted to the Chair. Any other party shall have seven (7) days from
receipt of the written request to submit written opposition or support to
the Char.

C. If the Chair determines there are no grounds to rehear all or
portions of the complaint, he or she shall notify the Executive Director,
who shall place the proposed Findings Of Fact and Conclusions on the
consent calendar for approval at the next regular Commission meeting
or any special meeting called by the Chair.

d. If the Chair determines that grounds exist to rehear all or
portions of the complaint, the Chair may specify what facts need to be
established or reviewed, the form and under what circumstances any
new evidence shall be received, and a timetable for re-submitting any
revised Findings Of Fact and Conclusions to the Executive Director.

e. The decision of the Chair on any request for re-hearing shall be
final.

(2)  Any proposed Findings Of Fact and Conclusions may be removed from
the consent calendar for discussion and determination pursuant to Section
l1I.D. The Commission shall either adopt the proposed Findings Of Fact and
Conclusions in their entirety or adopt the Findings Of Fact and reach additional
or different conclusions consistent with the Findings of Fact.

3) If the complaint was heard by the full Commission, the Commission
shall decide, upon conclusion of the hearing and by majority vote of those
Commissioners who have heard the evidence, whether a violation has
occurred. The Commission may, in the alternative, direct the Executive
Director to prepare a Findings Of Fact and Conclusions for consideration at
the next Commission meeting.

(4) The Commission shall determine that a violation of City law over which
the Commission has jurisdiction has occurred only if the weight of the
evidence shows that it was more likely than not that a violation has occurred.

(5)  Any Findings Of Fact and Conclusions adopted by the Commission
may include orders for corrective, remedial or punitive actions (penalties and
fines) in accordance with the adopted findings and consistent with
Commission authority. The Commission shall not order or make
recommendations imposing discipline for city personnel. The Commission may
inform the public of its findings and recommendations by any means
appropriate.

(6) The Commission's decision following a hearing shall be final and shall
constitute closure of the administrative process with respect to any complaint.
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XI.

XII.

COURT REVIEW (INJUNCTIVE RELIEF; WRIT OF MANDAMUS).

Upon conclusion of the administrative process, any party contesting a decision of the
Commission may file suit for injunctive relief, declaratory relief, or writ of mandate in
any court of competent jurisdiction, within ninety (90) days as provided by law.

COMMENT:

Section VI(C) above states that the Commission's decision to dismiss a
complaint after a preliminary investigation is "final and represents closure of
the administrative process.” Section X states that a party may contest a
decision "after conclusion of the administrative process.”" These two sections
should clarify the presumed intent that a Commission decision to dismiss after
a preliminary investigation is final and not contestable, while a decision
following a formal hearing may be contested in civil court pursuant to
established provisions of state law (CCP §1094.5).

RECUSAL OF COMMISSIONERS OR COMMISSION STAFF.

A Commissioner or a member of the Commission's staff shall recuse himself or
herself from participating in any decision in which he or she has a conflict of interest
or in which he or she, by reason of interest or prejudice, cannot perform his or her
duties in an impartial manner and free from bias.

MISCELLANEOUS PROVISIONS.

A. Ex Parte Communications. Once a complaint is filed, no Commissioner or staff
member shall engage in oral or written communications outside a hearing, interview
or settlement conference regarding the merits of an enforcement action with the
respondent or complainant or any person communicating on behalf of the respondent
or complainant unless the communication is necessary to investigate, remediate,
enforce or enter into a stipulated order regarding the alleged violation.

B. Access to Complaints and Related Documents and Deliberations. Complaints,
responses thereto, and all related documents shall be public records subject to the
provisions of the Oakland Sunshine Ordinance and/or the California Public Records
Act [Government Code Sections 6250 et. seq.]

C. Oaths and Affirmations. The Commission, and individual Commissioners and
hearing officers assigned to conduct hearings, may administer oaths and
affirmations.

D. Powers and Duties of Independent Hearing Examiners and Commission
Panels.
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E.

(1) Unless otherwise provided, whenever the Commission assigns a
Commissioner, a panel of Commissioners, or hearing examiner to hear any
matter under these procedures, the assigned Commissioner, panel or hearing
examiner shall have the same authority, and be subject to the same
restrictions, as the Commission.

Referrals to Other Enforcement Agencies. At any time after the Commission

takes jurisdiction over a complaint, the Commission shall refer the matter to another
government agency or official if the Commission determines that the agency or
official is more likely to resolve the allegations in the complaint or appropriately
enforce the applicable provisions of law. A copy of all information gathered by the
Commission staff shall be sent to the agency or official together with the referral.

F.

11/10/00

Stipulated Orders.

(1) At any time after a complaint has been filed, the Chair or his or her
designee may enter into negotiations with a respondent for the purpose of
resolving the factual and legal allegations in a complaint by way of a
stipulation, decision and order. Any proposed stipulation, decision and order
shall explicitly state that:

(@) The proposed stipulation, decision and order is subject to
approval by the Commission;

(b)  The respondent knowingly and voluntarily waives any and all
procedural rights under the law and these procedures;

(c) The respondent understands and acknowledges that any
stipulation is not binding on any other law enforcement agency, and
does not preclude the Commission or its staff from referring the matter
to, cooperating with, or assisting any other government agency with
regard to the matter, or any other matter related to it;

(d)  The respondent agrees that in the event the Commission refuses
to approve the proposed stipulation, it shall become null and void; and,

(e) In the event the Commission rejects the proposed stipulation and
a full evidentiary hearing before the Commission becomes necessary,
no member of the Commission shall be disqualified because of prior
consideration of the stipulation.

(2)  The stipulated order shall set forth the pertinent facts and may include

an agreement as to anything that could be ordered by the Commission under
its authority.
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XIV.

(3)  Stipulated orders must be approved by the Commission and, upon
approval, be announced publicly. The stipulated order shall have the full force
of an order of the Commission.

G. Place of Service or Delivery. The Commission, its members, or the Executive
Director, may be served, and delivery shall be effected, at the Commission office.

H. Time To Initiate A Complaint. Except as herein provided, a complaint alleging
violation of any ordinance, regulation or resolution under the jurisdiction of the
Commission shall be filed within the time specified in said ordinance, regulation or
resolution. If no time period is specified, the complaint must be filed within four (4)
years. A complaint alleging violation of the Oakland Sunshine Ordinance shall be
filed within sixty (60) days of the alleged violation. Failure to initiate a complaint within
the time provided shall be grounds for dismissal of the complaint pursuant to Section

111.B.(f).
COMMENT:

The 60-day time limit within which to file a complaint under the Sunshine
Ordinance only appears in these regulations and not in the ordinance itself.
The Commission's Sunshine Committee has recommended that the 60-day
time limit be amended into the Sunshine Ordinance as well.

l. Waiver. Except as otherwise provided herein, the failure to comply with the
time limitations set forth in these procedures shall constitute a waiver of any
respective right to which said time limitations apply.

REPEAL.

Upon adoption of these procedures, all prior procedures regulating the administration
of complaints filed with the Commission including, without limitation, the so-called
"Sunshine Ordinance Complaint and Hearing Procedures," are hereby repealed.

SEVERABILITY.

If the legislature, court or other entity determines that any portion of these rules is
invalid, the other remaining rules shall not be affected and will continue in effect.
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Daniel D. Purnell, Executive Director

One Frank Ogawa Plaza, 4" Floor, Oakland, CA 94612 (510) 238-3593 Fax: (510) 238-3315
TO: Public Ethics Commission

FROM: Daniel Purnell

DATE: May 3, 2010

RE: A Staff Report And Action To Be Taken Regarding Review And Proposed

Revisions To The Commission's General Complaint Procedures

Members of the Commission have requested staff to agendize a review of the Commission's General
Complaint Procedures (GCPs). Attached is a copy of the current procedures which have been in
effect since November 2000.

The GCPs specify how the Commission and staff review and adjudicate complaints filed with the
Commission. Issues of due process and fair application of law are paramount concerns whenever
any local agency sits in an adjudicatory capacity. Any revision to the GCPs must therefore be
consistent with these legal principles.

Commission staff has annotated the attached GCPs with observations and comments based on the
Commission's experience in processing complaints under the current rules. As a general
observation, Commission staff believes the GCPs could be modified to make the overall complaint
process more efficient without compromising legal rights. Achieving greater efficiency becomes a
critical concern in light of fixed staff resources and a general upward trend in the number and
complexity of complaints filed with the Commission.

There is no way to avoid some of the legalistic language and concepts contained in the GCPs.
Some of the proposed revisions will require policy direction and additional research that might best
be pursued initially on a working committee basis. Additionally, there are former members of the
Commission whose civil litigation experience would provide a valuable asset to this review.
Therefore Commission staff recommends that the Commission authorize the Chair to appoint a
temporary ad hoc committee for the purpose of reviewing the GCPs and developing
recommendations for the full Commission to consider.

Daniel D. Purnell, Executive Director
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