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Commission Membership: Richard Unger (Chair), Ai Mori (Vice-Chair), Alex Paul, Amy
Dunning, Lloyd Farnham, Christopher Young

Staff Members: Commission Staff:
Daniel Purnell, Executive Director
Tamika Thomas, Executive Assistant
City Attorney Representative:
Alix Rosenthal, Deputy City Attorney

SPECIAL MEETING AGENDA

A. Roll Call And Determination Of Quorum

B. A Staff Report And Public Presentations On Improving Public Access To City
Records

C. Open Forum

The meeting will adjourn upon the completion of the Commission's business.

You may speak on any item appearing on the agenda; however, you must fill out a
Speaker’s Card and give it to a representative of the Public Ethics Commission. All speakers
will be allotted three minutes or less unless the Chairperson allots additional time.

In compliance with the Americans with Disabilities Act, if you need special assistance to
participate in the meetings of the Public Ethics Commission or its Committees, please contact
the Office of the City Clerk (510) 238-7370. Notification two full business days prior to the
meeting will enable the City of Oakland to make reasonable arrangements to ensure
accessibility.

Should you have questions or concerns regarding this agenda, or wish to review any
agenda-related materials, please contact the Public Ethics Commission at (510) 238-3593 or
visit our webpage at www.oaklandnet.com.

Approved for Distribution Date
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- I, MARLEEN L. SACKS, declare as follows:

1. I am an attorney at law, duly licensed to practice in this State, aﬂd am representing
myself in this matter. I have persohal lq;owledge of the faéts stated herein, and if called as a
witness could competently testify with respect thereto. I request that judicial notice be taken of
fhe items contained in this declaration based on Evidence Code section 452(h) (indisputable facts)
and section 452(d) (court record). - | |

2. Prior to filing suit in this mattef, I waé contacted by two community members,
each of whom reported that the Measure Y “problem solving officer” assigned to their beats had
been reassigned away from their beats for several months. One was in Beat 13Y, the other in
24Y‘. |

3. Attached hereto as Exhibit A is a true and correct copy of the City’s responses to
my first set of Special Tnterro gatories.

4. Attdghed hereto as Exhibit B is a true and correct copy of the City’s Supplemental

Responses to my first set of Special Interrogatories.

5. Attached hereto as Exhibit C is a true and correct copy of my Second Set of
‘Special Interrogatories.
6. Attached hereto as Exhibit D is a true and correct copy of the City’s Responses to

my Second Set of Special Interro gétories.
47. Attached hereto as Exhibit E are true and correct copies of pages of the deposition
transcript of Dan Purnell.
8. Attached hereto as Exhibit F are true and correct copies of pages of the deposition
transcript of Dan Lindheim. | | |
9. Attached hereto as Exhibit G are true and correct copies of pages of the deposition
transcript of Gil Garcia. _ .
10.  Attached hereto as Exhibit H are true and correct copies of pages of the deposition
transcript of Maryanna Marsheva-Martinez. |
11. Attached hereto as Exhibit I are true and correct copies of pages of the deposition
transcript of Michelle Abney.
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12.  Attached hereto as Exhibit J are true and correct copies of pages of the deposition
transcript of Sarah Bedford.

13.  Attached hereto as Exhibit K are true and correct copies of pages of the deposition

transcript of Richard McNeely.

14.  Attached hereto as Exhibit L are true and correct copies of pages of the deposition
transcript of Eric Breshears. |

15.  Attached hereto as Exhibit M are true and correct copies of documents produced
by the City in response to discovery requests, which are police staffing reports since the
implementation of Measure Y.

16 Attached hereto as Exhibit N is a true and correct copy of Cify of Oakland -
Resolution 81104, related to the 2008 Augmented Measure Y Police Recruitment Program.

17. I request that judicial notice be taken of the court proceedings in Alameda County
Supenor Court Case No. RG 08380286.

18. Attached hereto as Exhibit O is a true and correct copy of a February 10, 2009
“Report from the Oakland Police Department Detailing Academy Funding Options to Maintain
803 for the Upcoming Fiscal Cycle and Illustrating The Impact on Sworh Staffing Levels for
Each Option.”

| 19.  Attached hereto as Exhibit P is a true and correct copy of a December 23, 2008
memo presented to the City Council regarding police staffing options.

20. Attached hereto as Exhibit Q are true and correct copies of documents produced in

. response to my. discovery requests, Bates Stamp 02465-02521, which the City referred to in

response to Special Interrogatory responses as representing all the evidence that it had filled

» Measure. Y CRT positions.

21.  Attached hereto as Exhibit R is a true and correct copy of the4 materials presented
in-the Oakland Voter Information Pamphlet regarding Measure BB. Measure BB péssed in the
November, 2010 election. |

22. Attached hereto as Exhibit S is a true and correct copy of Oakland City Council
Resoluﬁon 79835, approved by the City Council on April 4, 2006.
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23.  Attached hereto as Exhibit T is a true and correct copy of the Court of Appeals

decision related to, dated Alameda County Superior Court Case No. RG08-380286 December 10,

'2010.

24.  Attached hereto as Exhibit U is a true and correct copy of documents produced by
the City in response to discovery requests identifyi.ng PSO Jack Doolittle as an officer who was
reasmgned away from Beat 35X to patrol for three months in 2009.

25. Attached hereto as Exhibit V is a true and correct copy of documents produced by
the City in response to discovery requests constituting “personnel orders” for the police
department, which reflect fhe official modiﬁcéti\on of assignments of poiice officers.

26.  Attached hereto as Exhibit W is a frue and correct copy of Oakland’s Municipal
Code regarding competitive Bidding.

27. Attached hereto as Exhibit X is a true and correct copy of relevant pages from the
City Auditor’s report related to Measure Y Violence Preffention Programs.

28 Attached hereto as Exhibit Y is a true and correct copy of documents producéd by
the City related to purchasing requirements for. exemption from competitive bidding/RFP |
requirements.

29. Attached hereto as Exhibit Z is a true and correct copy of a May 26, 2009 memo to
the Office of the City Administratdr outlining violence prevention funding recipients for 2009/10.

30.  Attached hereto-as Exhibit AA is a true and correct copy of a November 21, 2008
memo to the City Council regarding cancellation of the 166™ police academy.

- 31.  Attached hereto as Exhibit BB is a true ad correct copy of emails produced by the
City in response to discovery requests related the costs necessary to maintain staffing at the levels
required by Measure Y.

32.  Attached hereto as Exhibit CC is a tfue and correct copy of City Council resoiution
82582, which the City has cited as evidence that it appropriated funds for police academies in
2009/ 10

33.  Attached hereto as Exhibit DD is a true and correct copy of City Council
Resolution 82059, passed on June 2, 2009, showing that $1,685,130 in Measure Y violence
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prevention funds were éwarded without competitive bidding or an RFP. \

34. Attached hereto as Exhibit EE is a true and correct copy of a January 13, 2009
agenda report outlining violence prevention ﬁmdiqg amounts for 2008/09 and 09/10.

35.  Attached hereto as Exhibit FF are true and correct copies of pages .from ‘the
"deposition transcript for Donna Hom.

- 36.  Attached hereto as Exhibit GG are true and correct copies of documents produced
by the City in response to discovery showing that the notice to parking garages, advising them to
cease collection of Measure Y taxes for 2010/11, was not sent until July 1, 2010, i.e. after the
commencement of the 2010/11 fiscal year.

37, Attached hereto as Exhibit HH are true and correct coples of documents produced
by the City in response to discovery showmg that the parking lot at the Oakland International
Airport continued to collect Measure Y taxes after the commencement of the 2010/11 fiscal year,
and for at least one month. The documents show that the illegally collected funds have been
placed into an a liaBility escrow account. (Bates Stamp 02773). ‘The City,without legal
justification, has redacted the amount of the illegally collected taxes.

38.  Attached hereto as Exhibit Il is a true and correct copy of the C1ty of Oakland
Department of Human Services, MeasureY Violence Prevention Grants Program Internal Policies
and Procedures Manual. |

39. A refund of Measure Y taxes in the amount of $90.00 would not adequately
compensate me for the loss in public safety fhat I have s;lffered as a result of the violations of
Measure Y. Moreover, I believe that awarding a refund to all citizens or having filed this lawsuit
as a class action would not have been in the best interests of the citizens of Oakland. My goal has
always been to encourage the City to comply with Measure Y and provide the enhanced public
safety services that were promised. Requiring the City to pay back up to $20 miliion in illegally
collected funds, given the financial condition of the City, would not have been in the public’s best

interests. However, I have been deprived of more than $90.00. I have been deprived of the

- services that were supposed to have been provided with all of the Measure Y taxes collected.

Because of the City’s deliberate strategy in reducing the size of the police force, I have felt less
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safe. Indeed, my home was burglarized last year while I was on vacation, and my T.V. was
stolen, my alarm system was ripped out of the wall, and my drawers were rﬁmmaged through.
Thefe is no way that $90.00 would adecjuately compensate me for the loss of security and safety I
have suffered as a result of the reduced police force.

| I declare under penalty of perjury under the laws of the State of California that the
.S/ﬂday of J anuary, 2011.

Marleen il Sacks “Esq.
In Pro Per
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sio-alterius,” funding-is-Hmited-toonty those-topies-outlined-in-Measuze Y--but-not
others. Itis clear that the intent of Meastre Y .was to limit funding to abus€ counselors. Funding
for construction and renovation of buildings was clearlsl nofy€mitted. In addition, Measure Y
permifs hiring of “youth outreach counselors” and-fe-release employment services for parolées.

The services provided do not fit withim-these limited parameters. (Wildlife Alive v. Chickering

| (1976) 18 Cal.3d 190, 195+~ Writ, injunctive and declaratory relief are appropriate, and the

Measure Y fund hould be reimbursed a total of $1,272,840.00 for 2009 contracts, and order a

2 adaeta-tiateaza = O a
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F. Sixth Cause of Action: Continuous Violation of the California Constitution
And Public Records Act/Oakland Sunshine Ordinance

The California Public Records Act (California vaernment Code Sections 6250 through
6276.48) mandates disclosure of governmental records to 'the ﬁublic upon request, unless there is
a specific reason not to do so. When the legislature enacted CPRA, it expressly declared that
“access to information concé;ning the conduct of the people’s business is-a fundamental and
nece§sa.ry right of every person in this state.” Cal. Gov't Code Section 6250. Indeed, in California ‘
“access to govefnment .records has been deemed a fundamental interest of citizehship” and has

emphasized that “maximum disclosure of the conduct of govemmehtal operations [is] to be

- promoted by the act.” CBS v. Block (1986) 42 Cal.3d 646, 651-652 n.5, 230. -By promoting

prompt public | access to government records, the CPRA is “intended to safeguard the
aoéountébility of government to the public.” Register Div. of Freédom Newspapers Inc. v.
County of Orange (1984) 158 Cal.Ap{p.ESd 893, 901, 205 Cal.Rptr. 92. Proposition 59, the
“Sunshine Amendment,” now enshrines the'plib]i'o’s right to access governmental records i.n the
California Constitution. | | . ‘ | |

Government Code Section 6253 provides in relevant part: “(b) Except with respe<':t to
public records exenipt from discl_osure by expréss provisions of law, each state or local agency, .
upon a request for a copy of records that reasonably describes an identifiable record or records,

shall make the records promptly available...” Section (c) provides: “Each agency, upon a

request for a copy of records, shall, within 10 days from receipt of the request, determine

-15 -
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whether the request, in whole or in part, seeks copies of disclosable public records in the

possession of the agency and shall promptly notify the person making the request-~of the

deétermination and the reasons therefore. In unusual circumstances, the time limit prescribed in

this section may be extended by written notice by the head of the agency or his or her designee to

' the person making the request, setting forth the reasons for the extension and the date on which a

determination is expected to be dispatched. No notice shall specify a date that would result in an
extension for more than 14 days. When the agency dispatches the determination, and if the

agency determines that the request seeks disclosable public recofds, the agency shall state the

estimated date and time when the records will be made available...” (Emphasis added).

Subsection (d) provides: “Nothing in this chapter shall be construed to permit an agen.oy"»

to delay or obstruct the inspection or cSpying of public records. The notification of denial of any

"request for records required by'Section 6255 shall set forth the names and titles or positions of

each person reéponsible for the denial.” Section 6253.1 provides that it is the obligation of the
public‘ agency to assist members of the public in accessing public records.

Despite the City’s professed commitment to “open government,” and the employment of
an “open government coordinator,” the City’s track regord in complying with the Public Records
Act, and its own Sunshine Ordinance, has been abysmal. Over the past approximately two-year
period, Ms. S:aclcs has submitted over 33 requests related to Measure Y éompliaﬁce and related
public safetjissues. (Supp. Sacks Decl. ] 131, Exh. 114; 991-132) The City has failed to provide -
a legally compliant response within 10 days, as required by law, in 22 out o_f 33 of tﬁése cases.

Id. In many cases, she did not receive all responsive documents for several months,.in violation

of Government Code 6253(b), which requires that the documents be made available “promptly.” -

‘Bven after a mediation arranged through the Public Ethics Commission, she had to send follow-

up emails to remind City officials of their obligation to provide the documents-they had agreed to

provide. (Supp. Sacks Decl. 1]1]5‘1-63) Moreover, in some cases, the City asserted unfounded

defenses to producing responsive documents (Supp. Sacks Decl. 27, Exh. 19,. 1930, 35, 37, 119

Exh. 22, 27, 29; Sacks Decl. {7, Exh. E, hereafter Pumell Depo. p. 24:7-13); demandgd :

unjusfiﬁed payments of money (Supp. Sacks Decl. 9 46, 49, Exh.37, 39, Garcia Depo. pp. 15:23-
-16-
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16:25;19:2-20; 33:10'34:.2)’ failed to ask relevant emplbyees for documents, and/or failed to
produce all responsive documents (Supp. Sacks Decl. 982, 84, 119-126; Exh. 71, 73, Garcia
Depo. pp. 30:19-32:14; 20:18-22:12; 29:22-30:18, McNeeley Depo p 9:5-19).

The City has been systematically violating numerous provisions of the Public Records Act
for years. Numerous other citizens have filed complaints with the Public Ethics Commission,
which were found to raise'legitimate cause for concemn. (Supp. Sacks Decl. { 125, Exh. 109, 110,
111; Abney Depo pp. 19:25-20:3; 22:6-23:22:) In the past year alone, the Executive Directof of
the PEC estimates that 6-9 compl;ai'nts rt;lated to PRA compliance have been filed. (Purnell Depo.
p- 63:5-1 0) An obvious source of the problem is the fact ’ghat the City has no combrehensive :

policies and procedures for responding to records requests. (Purnell-Depo. pp. 10:19-13:22, Exh.

‘1 to Pumnell Depo.) Even more problematic is that City officials have completely different

perceptions of whether or What policies exist, and who is responsible for complianoe, and lack
training. (Depo M. Abney 1O 8-18:20, D. Pumnell Depo 10:19-13: 22 D. Hom Depo. pp. 8:13-
9:23; 10:8, G. Garcia pp. 5:12-8:20; 11:5- 13:24; Lindheim Depo 96:7-99:25)

‘ The evidence presented indicates over 22 instances where the City failed to pro*\}ide the
requisite 10-day notice, and over 15 situatioi/ls where the City failed to provide all responéive
documents in a timely manter. In addition, the City still has not provided all respomsive

documents in approximately 6 cases, (Supp. Sacks Decl. §{120-126; 13i, Exh. 114) The

problem is clearly of an ongoing nature.

G. Seventh Céuse .of Action: Violation of Municipal Code/Internal Rules of .
QOakland Public Ethics Commission

Oaldanci has established a “Public Bthics Commission” to assist in resolving disputes
related to local ethics and open government issue.s, including compliance with the Brown Act, the
California Public Records Act and Sunshine Ordinance, and other matters. The PEC is goveﬁed
by City Charter Section 202 and Oakland Municipal Cddé Chapter 2.2;1, as well as its own
bylaws and internal rulés. (Supp. Sacks Decl. 9129, Exh 112)

The PEC’s rules provide: “The Exeoutlve DlISCtOI shall process, review and make

recommendations on all complaints expedmously, and in any event no more than thirty (30)

-17 -
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business days of receipt, unless additional time not to exceed fifteen (15) business days is
prowded by the Chaupe1son of ‘the Comrmssmn (”Cha1r") No further extensions shall be
permitted except upon approval of the Comm1ss1on as a whole.” (Supp.. Sacks Decl. ] 130, Exh.
113) |

On or about September 9, 2009, Ms. Sacks filed a gomplaint with the PEC regarding the

| City’s ongoing violations of the CPRA and related provisions. (Supp. Sacks Decl. 928, Exh. 20)

On January 25, 2010, Ms. Sacks wrote to Bxecutive Director Dan Purnell to inquire why the
matter was not on the agenda for the F eiofuary, 2010, meeting. He wrote back that he. was buéy
and intended to have the matter placed on the March agenda. (Id., 71, Exh. 60) Ms. Sacks
continned to object to the delay. (Id 1975-76, Exh. 64-65) Mr. Pumell did not- complete his
report with recommendations until March 26, 2010, and the matter was not heard until Aprl 7,
2010. (/d., 185, Bxh. 74Y’

* Mr. Purnell admitted during‘d'eposition that while he was aware of the 30 business day

- report requirement, he never obtained an extension from either the PEC chair or the PEC as a

whole, as réquired by PEC rules. .Moreover, he indioatéd that he typically doés not issue reports
with his recommendations within the 30 business day timelines, and has never requested an
extension. He also admitted that he has failed to process additional Public Records Act issues
raised by Ms. Sacks since the initial filing of her complaiht, and has failed to request any
extensioﬁs, claiming that he would “try to éddress them when'I can get to them.”‘ (Purnell Dfapo

pp. 51:2-25, 52:1-25, 54:1-55:25, 60:2-61:24, 63:1-64:2)

Given that the mission statement of the PEC is to ensure compliance with laws and °

ordinances, promote confidence in government, and provide a prompt “administrative remedy”
for the types of complaints involved in this case, the City’s failure to ensure compliénoe with its
own rules for processing and resolving complaints is simply inexcusable. The City had a clear,
nﬁnisterial duty to comply with its own rules, and failed to do so. Therefore, writ, injunctive and

declaratory relief is appropriate.

A full hearing has still not been held regarding Ms. Sacks’ complamt (Purnell Depo Pp-
56:7-59:21)
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IV. REQUESTED REMEDIES

With respect to the majority of the causes of action stated, Ms. Sacks is requesting
traditional writ, injunctive and decla\.rat(ory relief. However, with respect to the First Cause of
Action, a mere refund of Measuré Y taxes to Petitioner herself of $90.00 is insufficient to remedy
the harm. Measure Y was designed to improve public safety in Oakland by expanding the size of
the police force. The City has been deliberately reducing the sizé of the force since December,'
2008, 1n violation of Measure Y, and to the detriment of Oakland citizens. Given Oakland’s
aclméwiedged fiscal problems, filing a formal class action or actively attempting to orchestrate a
refund of $20 million in tax fu.nds Wi;uld not have been in the best iﬁ’cerests of Oakland citizens,

nor would it have been realistic for a private citizen whose motives were to get the City to coniply

' with the law and hire the officers that were promised. Lastly, it would not provide a meaningful _

remedy for the critical loss of public safety and security Ms. Sacks and other Oakland residents

suffered as a result of the City’s bla‘;ant violation of Measure Y. (Sacks Decl. §38)

Civil Code Seotign 3523 provides “For eVery/ wrong there is a remedy.” Courts have
broad equitabie powers to fashion whatever remedies are needed to redress obvious wrongs.
Crain v. Electronic Memories & Magnetics Corp. (1975) 50 Cal.App.3d 509. Where a legal
wrong has been committed, the court raust grant appropriate relief. Taylor v. § & M 'Lamp -Co.
(1961) 190 Cal.App.2d 700. The remedy must be “iﬁ some degree cémmensura:ce with the injury
inflicted.” Sapiro v. Frisbie (1928) 93 Cal.App. 299. Courts have the power to create remedies
'Where a statutory procedure for the enforcement of a right is lacking. Witkin, Califor:dia
Procedure, 5th Ed., p. 66. In eiddition, Cal. Code Civ. Proc. ‘Section 187 provides: - “When

Emisdiotion is, by the Constitution or this Code, or by any other statute, conferred on a Court or
judicial officer, all the means necessary to carry it into effect are also given; and in the exercise of
this 'jurisdiction, if the course of proceeding be not specifically pointed out by this Code or the
statute, any suitable procesé or mode of proceeding may be adoﬂted Which may appear most
conformablé_to the spirit of this Code.”

Courts have held that remedies should not necessarily be limited to those provided by

" statute, where the statutory remedy is inadequate. See Ofloﬁ’ V. Los Angeles Tt urf Club (1947) 30
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Cal.2d 110. As applied here, Petitioner requests injunctive relief that v;/ill more meaningfully
compensate Oakland residents for these violations, and which is consistent with the public safety
goals of Measure Y. At best, the City “appropriated” $1.7 million: for police academies in
2009/i0. It should have aﬁpropriated approximately’ $10 million. Therefore, it appropriated
approximately $8 million less than what was required. Ms. Sacks requests that the Court order
injunctive relief requjring the City to gppropriate $8 million now for police hiring.A Only as a
drastically inferior alternative would Ms. Sacks request a refund. |

An injunction should also include ordering the City to fill and keep filled the 63 Measure
Y positions, voiding the illegal contracts and ciirecting the City to cease making payments under
those contracts and directing the City to develop and implement procedures to comply with the
Public Records Act and its own Ethics Commiséion’ rules and regulations.

V. CONCLUSION

The City has violated the clear and ministerial duties outlined herein. It failed to :

appropriate sufﬁolent funds to maintain a non—Measure Y police force of at least 739 officers for

12009/10.. For 2010/11, it adm1ttedly had no right to continue collecting Measure Y taxes, but

co]l.ected them anyway from at least one parking garage. It failed to have Measure Y officers
aseigned to each beat by reassigning at least three officers away from their beats for up to 6
months at a time. It failed to-employ 6 “crime reduction team” officers as reqﬁired by Measure Y
until September 2009, and then had those teams for only 3 months. It awarded millions of

dollars In no—bld confracts, and awarded vmlence prevention funds in v101at10n of the restrictive

nature of the clear language of Measure Y. It has ehronically and continually violated the Public

Records Act, and failed to process Ms. Sacks’ administrative complaint in a timely manner, in
violation of its own rules. All of these violations have been continuing for years and are likely to

continue unless the relief requested herein in granted.

Dated: January 13, 2011 ﬁ GALLAGHER WO%D? LLP

David A. Stein
Attorneys for Petitioner
Marleen L. Sacks
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I, MARLEEN L. SACKS, declare as follows:

1. I am an attorney at law, duly licensed to practice in this State, and am representing
myself in this matter. I have personal knowledge of the facts stated herein, and if called as a
witness could competently testify wifh respect thereto. .

2. On March 31, 2009 I submitted a public records request relating to payment of 14
“probiem solving officers.” A true and correct copy of this request is attached hereto as Exhibit
1.

3. OnApril 1, 2009 I submitted an amended public records request seeking additional
documents related to the number of “crime reduction team” positions -currently funded by
Measure Y, documents reflecting the number of positions currently ﬁlled using Measure Y funds,
and documents related to a transition in funding from non-Measure Y to Measure Y sources for
“problem solving officers.” A true and correct copy of this request is attached hereto as Exhibit
2.

4. On April 1, 2009, Michelle Abney responded to my public records request by .
providing one of the documents I requested (a City Attorney opinion). However, fhe email

provided no information regarding when I might receive responsive documents to the remainder

of my requests. A true and correct copy of Ms. Abney’s email is attached hereto as Exhibit 3.

5. I did not receive any response to my March 31 request within thé 10 days required |
by law, other than the one document from Ms. Abney. |

6. On April 24, 2009 I received an email from Felicia Silva indicating that the
information had been compiled and sent to the City Attorney’s office for review, and the goal was
to get me the information by April 29. On April 30, 2009, I got another email indicating .that the
City Attorney’s office was still reviewing. the information and that I could expect it by May 4. On
May 4, 2009 Ms. Abﬁey wrote to inform me that the documents were in her office, and I
responded by asking her to mail them to me. True and correct copies of this correspondence is
attached hereto as Exhibit 4.

7. I did not receive any responsive documents until May 6, 2009 (they were delivered

via mail), which was well over a month later, and therefore not within a reasonable amount of
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time. A true and correct cover letter to the package I received (dated April 24) is attached hereto
as Exhibit 5.

8. Nobody ever requested an extension or provided me with an anticipated date that
documents would be provided, other than in the April 24 and April 30 emails, which was already

far past the 10-day deadline. Some of the documents produced contained redactions, with no-

| legal justification provided, as required by the City’s sunshine ordinance, 2.20.240.

9. I received no response to my request regardihg officers filling the CRT positions
until September 4, 2009, when I received an email from Ms. Abney indicating that there were no
fesponsive documents. Trué and correct copies of documents reflecting the redactions, and Ms.
Abney’s Septémber 4, 2009 email, are attached hereto as Exhibit 6. |

10. Following receipt of the documenfs on May 6, 20Q9, I submitt.ed a follow-up

request for documents on that same date. Specifically, I requested documents reflecting the

- Measure Y positions that had been filled, and unredacted copies of documents.

11. On June 23, 2009, I. sent a follow-up email to Michelle Abney and Marl%
Morodomi in the City Attorney’s office, noting that aside from one unredacted email that had
been provided, I had received no response to my follow up request. True and correct copies of
my May 6 and June 23 correspondence ié attached hereto as Exhibit 7.

12. On June 25, 2009 I received an email from Ms. Abney indicating that she had been
sick and would forward my request to staff to ensure a response. A true and correct copy of her
email is attached hereto as Exhibit 8.

13. On July 1, 2009, Ms. Abney provided an excel spreadsheet in response to my
request. However, I never received unredacted versions of the emails requested. A true and
correct copy of her email is attached hereto as Exhibit 9. |

14, OnJuly 29, 2009 I submitted a public records request pertaining to actions the City
had taken to date with respect to complying with Measure Y audit requirements and repaying the
Measure Y fund, as well as other issues related to Measure Y compliance. The same day, I
received an email from Ms. Abney indicating that my request had been received and that she
would “forward as appropriate.” True and correct copies of my correspondence and her'
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correspondence 1s attached hereto as Exhibit 10.

15. On August 6, 2009 I received an email from Kevin Siegel indioating' that
documents were being compiled, but that it would take some time, and ddcuments were
anticipated to be produced on August 21. A true and correct copy of his response is attached
hereto as Exhibit 11.

16. On August 21, 2009, responsive documents were produced. A true and correct
copy of the cover email I received from M. Siegel is attached hereto as Exhibit 12.

17. On August 24, 2009 I wrote to Mr. Siegel and Mr. Morodomi in response to the
August 21 production. Specifically, I wrote to note that there had been numerous rédactions,
without explanation, as required by the Sunshine Ordinance, and that 20 emails had been entirely
withheld. I noted that multiple emails had been produced with missing attachments, and that
there was no indication that City Council members had been surveyed regarding their possession
of responsive documents. A true and correct copy of my correspondence is attached hereto as
Exhibit 13. |

18. On August 28, 2009 Mr. Morodomi responded. He took issue with the wording of
my public records request because it was written like a “discovery request,” and implied that
under the Public Records Act, I would be required to identify with specificity the documents I

was seeking. He 6bj ected to producing documents that were subject to the “pending litigation

exception.” He indicated the attachments would be reviewed to determine if respomsive

documents were covered by the attorney-client privilege, and that additional documents would be
produced.
19. On August 29, 2009 I responded to Mr. Morodomi that there was no legal reason 1

could not word a request under the Public Records Act in the same manner as a discovery request,

- and that the City was fully on notice which documents I was seeking. I took issue with the other

objections listed (e.g. drafts exception, pending litigation éxception, attorney-client exception
etc.) I requested to know when I could expect additional responsive documents. A true and
correct copy of this correspondence is attached hereto as Exhibit 14.

20.  During the week of August 3, I sent Neighborhood Services Coordinator Renee
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Sykes informed my neighborhood crime watch list serve that there had been several recent
burglaries in the Dimond/Bret Hart area, and that one or more arrests had been made A member
of the ptiblic asked for details of the burglaries (e.g. location) and Ms. Sykes indicated she could
not provide specific address. Indeed, she did not even provide block information.

21. On August 16, 2009 I sent Ms. Sykes an email requesting the information pursuant
to the Public Records Act, including the names of those arrested and the blocks where the
burglaries occurred. As of August 18, 2009, I had received no response, so I forwarded my
request to Ms. Abney. A true and correct copy of my request is attached hereto as Exhibit 15.

22.  Also on August 18, 2009, I submitted a public records request to Ms. Abney
regérding the amount of funds transferred from Measure Y pursuant to the $7.7 million
“Augmented Recruitment Program.” A true and correct copy'of this request is attached hereto as
Exhibit 16. |

23.  On August 31, 2009 I received an email response from Ms. Abney with respect to
my August 18 burglary public records request, indicating that she had just returned from vacation
and would check on getting responsive documents. That same day, I forwarded Mr. Morodomi
her response, and noted that the City had continuélly been violating the Public Records Act by not
responding within 10 days. A trﬁe and correct copy of this correspondence 'is attached hereto as
Exhibit 17.

24, On September 3, 2009 I received a folldw up email from Mr. Morodomi indicating
that he was “communicating” with Ms. Sykes to find out why the police department was
“hesitant” to provide the requested information. A true and correct copy of his email is attached
hereto as Exhibit 18,

25.  On August 28, 2009, I sent an email to Jeff Baker in the City Administrator’s
office asking him to provide a list a of the members of the Measure Y OversightCommitte‘e email
addresses. . I sent a follow up email on vSeptember 2. On September 4, he responded that the
email addresses were not “public information” and refused to provide the requested information.
A true and correct copy of this corresﬁondence is attached hereto as Exhibit 19.

26.  On approximately September 9, 2009 I submitted a complaint to the Oakland
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Public Ethics Commission alleging numerous and ongoing violations of the Public Records AC;E
and Oaklaﬁd’s Sunshine Ordinance. A true and correct copy of this complaint is attached hereto
as Exhibit 20.

27. On September 12, 2009, I received an email from Mr. Morodomi advising that

there were no documents responsive to my request dated August 18, 2009 regarding the $7.7

' million Augmented Recruitment Program (Exh. 16) Notably, this was approximately 25 days

after I had initially made my request for documents, and I never received a response within the
required 10 day period. On September 17, 2009, I sent Mr. Morodomi a follow up email, revising
my fequest to encompass additional documents related to the $7.7 million Augmented
Recruitment Program. A true and correct copies of this emails from Mr. Morodomi is attached
hereto as Exhibit 21. Also on this date, I received an email from Mr. Morodomi with one
additional responsive document to my original request dated July 29, 2009, which was followed
up by my August 24, 2009 email (Exh.13), and he outlined how he believed the City had
complied with my various public records requests up to that point. '

- 28. On September 17, 2009, I tried calling Mr. Morodomi to follow up on the burglary
records and the email addresses that I had previously requested (on August 10 and September 2,

respectively). Mr. Morodomi responded via email on September 18, 2009 indicating that the

- burglary information would be sent out that day. With respéct to the email addresses, Mr.

Morodomi wrote that because Mr. Baker had agreed to forward any emails to the members,
access ‘;Was never an issue.” He indicated that they had “discussed and heard the privacy
objections of the committee members” and that the email addresses would be provided that same
day. Lastly, with respect to the missing attachments from my July 29, 2009 request, Mr.
Morodomi indicated that the City might “waive” alleged privileges and hoped to provide
reéponsive documents on September 21,2009. A true and correct copy of this correspondence is
attached hereto as E);hibit 22.

29. ".On'September 19, 2009, I finally received the burglary information I had requested
on August 10, 2009 (Exh. 15). This was approximately 40 dayé after I had requested the
information, and-I never received the required response within the 10 day period. On September
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21, 2009 date I wrote to Mr. Morodofrﬁ advising that I had still not received the email addrésses
from Mz. Baker, and that there was no law protecting email addresses. I also inquired what
privileges would attach to the attachments of the emails previously provided in response to my
July 29, 2009 request. A true and correct copy of this correspondence is attached hereto as
Exhibit 23.

- 30. On September 21, 2009, I received the attachments to the emails previously
produced on July 29, 2009. '

31. On September 22, 2009 I submitted a public records request to Ms. Abney
requesting documents that referred or related to expansion of paramedic services and
establishment of mentorship programs at ﬁrehouses,"'as required by Measure Y, number of
persons served by each grantee who received Measure Y violence prevention funding for 05/06;
how the amounts of the grants allocated for Measure Y for 05/06 were determined, and the hiring
and staffing of crime reduction team officers funded by Measure Y for 05/06. A true and correct
copy of this request is attached hereto as Exhibit 25. |

32.  Alsoon Septeinber 22,2009 I sent a follow-up email to Mr. Morodomi noting that
I still had not received email addresses for members of the Measure Y oVér'sight committee. A
true and correct copy of this email is attached hereto as Exhibit 26.

33.  According to a September 10, 2009 email produced during discovery, it is
apparent that the City Attomey’s office had advised him that the information was public unless an
exception applied, and that he then sent out an email asking members of the MYOC if they had an
“expectation of privacy” in théir email addresses. On Septémber 18, 2009, Mr. Baker advised
members of the MYOC that they could avoid disclosing their email address by obvtaining a new
(phony) email address to distribute to the public. On Séptembér 23, 2009 I received an emaﬂ
from Jeff Baker with purported addresses of member of the Measure Y Oversight Committee.
The email from Mr. Baker indicated that “several members of the Committee specifically
requested that email their email address not be disclosed to the public. As a result, Member of the
Oversight Committee have been advised to obtain an e-mail address for distribution to the public
upon request. We are presenﬁng awaiting receipt.” Therefore, I was provided with email
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addresses for some of the members; three refused to provide their actual email addresses. That

~same day, I wrote to Mr. Morodomi advising that Mark Forte, Marcus Johnson and Ron Owens

were refusing to provide their emaﬂ addresses. In my email I advised that there was no legal
justification for not providing the addresses and requested all addresses, or provide or valid legal
exemption. A true and correct copy of this correspondence is attached hereto as Exhibit 27.

34. On September 25, 2009 I recetved an email from Mr. Morodomi in response to my
September 17 amended request for documentation related to the $7.7 million Augmented
Recruiﬁnent Program. He indicated that documenté were either protected by the attorhey client
privilege, or I would need to pay for eight hours of data extraction time to produce responsive
payroll and accounts payable records. In response, I wrote to him later that same day why the
exemptions were not applicable and requested responsive documents. True and correct copies of
this correspondence is attached hereto as Exhibit 28.

| 35. On September 24, 2009 I received an email from Jeff Baker with three email -
addresses for Marcus Johnson, Mark Forte and Ron Owens. I sent a follow up email asking if
they Weré the true email addresses that the City had on file for them or made up email addresses
to provide to the public. Mr. Baker wrote back that the email address provided for Richard Carter
was a made up email address. A true and correét copy of this correslﬁondence 1s attachegl hereto
as Exhibit 29. » |

36. | On September 30, 2009 I received an email from Ms. Abney, forwarding an email
from Deputy Chief David Kozicki, noting that there were no crime reduction team officers funded
by Measure Y in 2005/2006. This was in response to my request dated September 22, category #
6. A true and correct copy of this correspondence is attached hereto as Exhibit 30.

37.  On October 1,'2009 I submitted a public records request to Ms. Abney requesting
documents referring or relating to police academies scheduled in 2009 and 2001, budget
appropriations for 09/10 for eicademies, and officer salaries and benefits, and any other documents
that referred or related to the City’s appropriation of funds sufficient to maintain a minimum
stafﬁng of 739 police officers, as required by Measure Y, for fiscal year 2009/10. A true and

correct copy of thls correspondence is attached hereto as Exhibit 31.
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38. On October 8, 2009, I received a written response to my October 1, 2009 request,
from Mr. Baker. His email advised that the fiscal manager for OPD was on leave and was not
expected to return until October 12. However, in the interim, he had contacted the City Clerk to
provide responsive documents-and received one responsive document, which was attached. A
true and correct copy of this correspondence with the attachment is attached hereto as Exhibit 29.
Notably, however, while this response was provided within 10 days, it did not advise me of the
date that all responsive records would be produced, as required by law. (Exhibit 32').

39. bn October 2, 2009 I received an email from Mr. Morodorrﬁ with responsive
documents to my September 17, 2009 request. A true and correct copy of this cofrespondence is
attached hereto as Exhibit 33.

40. On October 6, 2009 I sent an email to Dan Purnell, Executive Director of the
Public Ethics Commission, advising that I had not received an appropriate response to my
September 22, 2009 request, with the exception of categofy #6. A trﬁe and correct copy of my
correspondence is attached hereto as Exhibit 34. A

41. On October .6, 2009, I received an email from Sara Bedford responding to two out
of six of the categories for requests for documents I made on September 22, 2009 (related to
violence prevention programs). NotabI}./, this was more than 10 days after my request, and only
partially filled my request for documents. Also, no documents were produced explaining how the
amounts of the “grants” to violence prevention programs were determined. A true and correct
copy of this correspondence is attached hereto as Exhibit 35.

42.  That same déy, October 6, 2009 I emailed Ms. Bedford back and outlined why I
believed not all responsive documents had been produced. Specifically, no documentation was
produced explaining how the amounts of the grants was determined, nor were there any
documents indicating the numbers of people served. A true and correct copy of this email is
attached hereto as Exhibit 35.

43.  On October 16, 2009 Ms. Bedford responded with some additional documentation
but no documentation that explained _how the amounts of the contracts were determined. On

October 22, 2009 I wrote back on October 22 with a request for additional information on how a
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contract award of $510,862 for the Oakland School District was arrived at, and how the $240,000
award to Alameda County Health Care Services was arrived at, as no responsive documents
indicating an RFP process were provided. A true and correct copy of this correspondence is
attached hereto as Exhibit 36. |

44. On October 18, 2009 I sent an email to Ms. Abney requesting five categories of
documents: documents indicating that Measure Y officers assigned to non-Measure Y duties
were paid out c;f non-Measure Y funds; documents that referred or related to the assignments of
-thrée designated officers following allegations that they had included false information in
warrants; documents relating to the funding source for those officers; documents referring or
relating to directives or instructions on funding sources for officers assigned to PSO duties but not
performing PSO duties; and documents referring or relating to funding source for salaries and
benefits of other officers assigned to non-PSO duties since January, 2007. A true and correct
copy of this request is attached hereto as Exhibit 37.

45. Oﬁ October 22, 2009, I received a small number of documents fro the City in
response to my request dated September 22, 2009 (one month later). The documents did not
evidence any expansion of paramedic services or establishment of mentoring programs at any fire
stations. | .

46.  On October 27, 2009, approximately four months after my original request, the
City provided additional documents in response to my July 29, 2009 request. I forwarded this
response to Dan Purnell, Executive Director of the Public Ethics Commission, indicating the
scope of the problem, but expressing an interest in mediating the dispute. A true and correct copy
of this correspondence is attached hereto as Exhibit 38. |

47.  On October 28, 2009, I received a response to my October 18, 2009 request.
While the response was within the 10 day timéline, the City effectively refused to produce
documents unless I paid over $1000 for “extraction” bf data. I responded by modifying my
request to limit the scope, and asked when I could expect .a response to the restricted list of
documents. A true and correct copy of this correspondence is attached hereto as Exhibit 39.

48. On October 30, 2009 I sent Mr. Purnell a public records request and City response
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from another citizen who had been denied access to email addresses. A true and correct copy of

this email was sent to Mr. Purnell, along with a note that I was still waiting for two additional

. email addresses from Jeff Baker. A true and correct copy of this correspondence is attached

hereto as Exhibit 40.
49. A mediation was scheduled for November 6, 2009. Prior to the mediation, the
City requested that what was said during the mediation would be kept confidential. I agreed,

although I made a provision that there would need to be follow up documentation indicating what

agreements were reached during the mediation. I indicated that it was my goal to address not

only my specific requests, but the pattern and practice of not complying with applicable laws

pertaining to providing public records. A true and correct copy of this correspondence is attached

hereto as Exhibit 41.

50.  Following the mediation, I sent out an email to the participating parties
memorializing the agreemen{ts regarding document production that were reached. At the
mediation, the City agreed to pfovide additional responsive documents to four categories of
documents by November 16. We were not ablé to discuss resolution of the systemic problems
with legal compliance, as Mr. Morodomi was ill and needed to leave. We agreed to discuss those
matters at another time. A true anZi correct copy of this correspondence is attached hereto as
EXMbit 42,

51.  Despite numerous and repeated efforts on ndy part to discuss resolution of the
City’s continuous and ongoing problems with legal compliance in these areas, the City has
refused to discuss the matter, and the problems with legal compliance continued unabated
following this mediation.

52. On November 10, 2009, more than 10 days after my October 28 modified request
(oriéinally my October 18 request) I received a response from Mr. Morodomi with one document
provided, which was wholly insufficient to satisfy my request. On November 10, I responded,
outlining why the response was insufficient, and asked when I would receive responsive
documents. A true and correct copy of this correspondence is attached hereto as Exhibit 43.

53. On November 13, 2009 Mr. Purnell x%zrote to follow up after the mediation, noting
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that some documents had beeﬁ provided related to the Fire Department on October 22, and asking
which additional documents I was claiming were at issue. I wrote back that no documents Wér@
produced indicating that paramedic services were expanded, and no documents were produced
regarding mentorship programs. A true and correct copy of this correspondence is attached as
Exhibit 44. _

54.  On November 17, 2009 I wrote to Mr. Morodomi and Jeff Baker informing them
that they had not provided responsive documents pursuant to the terms of the agreement we
reached at the mediation. Irequested that Mr. Purnell place the matter on the agenda for January,
2010 for the Public Ethiés Commission. A true and correct copy of this correspondenée 18
attached hereto as Exhibit 45. |

55.  On November 18, 2009 I received a resl;)onse from Ms. Abney that the documents
related to violence prevention grants (my original request dated September 22, 2009) were being
produced. A true and correct copy of this éorrespondence is atfached hereto as Exhibit 46.

56. On November 24, 2009 I followed up with Mr. Pumell and Mr. Morodomi and
advised that I still had not received all responsive documents, as agreed to‘during the mediation.
A true and correct copy of this correspondence is attached hereto as Exhibit 47.

57. On November 24, 2009 I received an email from Mr. Baker with two additional
email addresses. The same day, I advised him that I was sﬁll missing an email address for Ron
Owens. A true and correct copy of this corresi)ondence is attached héreto as Exhibit 48.

58. On Noyember 24, 2009, I received an email from Gil Garbia, Deputy Director for

the Oakland Police Depa’rtment., asking which documents I was still expecting with respect to my

- October 18/28, 2009 request. I clarified which documents I needed. A true and correct copy of

this correspondence is attached hereto as Exhibit 49.

59. On November 24, 2009 I received documents responsive to my October 1, 2009
request (related to budget appropriations for police academieé for 09/10). A true and correct copy
of this correspondence is attached hereto as Exhibit 50.

60. On November 24, 2009, Mr. Garcia informed mé that he was not going to provide
the requested information on October 18/28 without ch.arging me for “data extraction.” I wrote
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back that the funding source for officers should have been readily available without “data
extraction.” A true and correct copy of this correspondence is attached hereto as Exh. 51.

61. On November 30, 2009, I wrote to Mr. Morodomi regarding my request dated

- October 18/28, 2009 requesting that the City verify that the three officers at issue were not paid

from Measure Y funds. A true and correct copy of this correspondence is attached hereto as
Exhibit 52.

62. On December 4, 2009 I sent a public records request to Mr. Baker requesting
documents related to thfee categories: documents referring or relating to the City Administrator’s
use of outside experts to select Measure Y evaluators; records indicating that the police
department credits violence prevention programs with the reduction in crime, and records relating
to Mr. Baker’s duties outside of Measure Y. A true and correét copy of this correspondence is
attached hereto as Exhibit 53.

63.  On December 6, 2009 I sent a public records request to Andrea Youngdahl
requesting three categories of documents: documents indicating that the police department
credited violence preveﬁtion programs with the reduction in crime claimed in a “My Word”

submission she wrote in the ‘Oakland Tribune; correspondence between her and the Measure Y

‘evaluators; and correspondence between her and others related to her “My Word” submission. A

true and correct copy of this correspondence is attached hereto as Exhibit 54.

| 64. On December 16, 2009 I received a response to my December 6 request, within
the 10 day time period. Responsive documents were produced. the next day. A true and correct .
copy of this correspondence is attached hereto as Exhibit 55.

65.  On December 14, 2009 I received a response to my December 4 requ.est, within
the 10 day time period. Mr.. Bakgr advised that I would receive responsive documents by
December 23. On January 1, 2010 I wrote to Mr. Baker to advise that I had received responsive
documents from Ms. Youngdahl; however, none from his office. ‘A copy of this correspondence
is attached hereto as Exhibit 56.

66. On]J aﬁuary 5, 2010 I still had not heard back from Mr. Baker. I sent him a follow
up email asking when I could expect responsive documents. A true and correct copy of this
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correspondence is attached hereto as Exhibit 57.

67. On January 11, 2010 I received correspondence from Mr. Purnell regarding the
status of docmneﬂts produced. I advised him T still (had not received a response to my December
4 correspondence. A true and correct copy of these emails is attached hereto as Exhibit 58.

68.  On January 11, 2010, I received a response from Mr. Baker with responsive
documents. On January 18, 2010 I forwarded this email to Mr. Purnell, advising that it was clear
M. Baker had not complied within the 10 day timeline, and that taking over a month to provide 5
pieces of paper was not reasonable. I indicated that this was evidence of ongoing compliance
1ssues. A true and correct copy of this correspondence is attached hereto as Exhibit 59.

69.  On January 25, 2010 I wrote to Mr. Purnell to ask why my matter was not on the’
agenda for the February, 2010 PEC meeting. He wrote back to advise that he was very busy but
intended to get them on the March agenda. A true and correct copy of this correspondence is
attached hereto as Exhibit 60.

70.  On February 5, 2010 [ sent a public records request to Ms. Abney requesting a
public employee salary. survey performed in 2003, and documents related to when and whether |
the survey was presented to the City Council, as well as the cost of the survey. A true and correct
copy of this correspondence is attached hereto as Exhibit 61.

71. On February 8, 2010 Ms. Abney responded to my February 5 request. However,
the actual salary survey was not provided. No date was provided in her correspondence
indicating when that would be provided. I amended my request asking for additional documents
related to the salary survey. A true and correct copy of this correspondence is attached hereto as
Exhibit 62. |

72.  On February 9, 2010, Ms. Abney provided one additional document regarding the

- amount paid for the survey. A true and correct copy of this correspondence is attached hereto as

Exhibit 63.

73. On February 16, 2010, I forwarded my request to Mr. Purnell, advising more than
10 days had gone by and the City had not provided the salary survey or indicated when the survey |
would be provided. I emphasized that I expected my complaint to be heard at the next hearing. A
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true and correct copy of this correspondence is attached hereto as Exhibit 64.
74. On February 16, 2010, Mr. Purnell advising that my complaint would not be heard
at the March, 2010 meeting. This was six months after my complaint was originally filed, and in

violation of the PEC’s own rules that they process complaints within 30 days. I wrote back to

Mr. Purnell advising him that the delay ‘was not perrhitted, and that it was unfair that other

complaints, filed after mine, were being priority. A true and correct copy of this correspondence
is attached hereto as Exhibit 65.

75. On February 17,. 2010 I received an em‘ail from Ms. Abney. responding to my
February 5, 2010 requést for the salary survey, indicating that the survey still had not been
located, but that she would check with the City Administrator to follow up. I forwarded this
email to Mr. Purnell indicating that this was not in compliancev with the law. A true and correct
copy of this correspondence is attached heretQ as Exhibit 66.

76. On February 18, 2010 I submitted a public records request seeking information
related to a 2008 Wage and Benefit Comparability Analysis, including any documents reflecting
that it was inaccurate or misleading, or requests to have it removed from the internet. A true and
correct copy of this request is attached hereto as Exhibit 67. |

77.. On February 18, 2010 I forwarded iﬁfonnaﬁon related to the February 5, 2010
request for salary survey information, to Mr. Purnell, and asked thaf this violation be included in
my list of ongoing violations. I also reqﬁested confirmation that the matter be placed on the
PEC’s April, 2010 agenda. A true and correct copy of this correspondence is attached hereto as-
Exhibit 68. |

78. On March 1, 2010 I submitted a public récords request for all documents referring
or relating to problem solving officers being removed/reassigned from their beats to other
assignments for 09/10; documents referring/relating to Officer Richard McNeely being :;eassigned
from PSO duties to spe'c'ial assignment, the current status of his assignment, and the reassignment
of the PSO for beat 13Y; all documents related to other PSOs being assigned to patrol duties or
other non-PSO duties for 09/10. A true and correct copy of my request is attached. hereto as
Exhibit. 69.
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79. On March 8, 2010 I wrote to- Mr. Morodomi advising him of the practice related to
reassigning officers away from PSO duties, in violation of Measure Y and the judge’s order. A
true and correct copy of this correspondence is attached hereto as Exhibit 70.

80. On March 12, 2010 I received an email from Ms. Abney indicating that they were
asking for an extension of time to respond, that documents would be provided on March 19, and
that there were “no records” that §Vere responsive to my request. The response also referred to
necessary redactions from documents. I re'sponded’ on March 12, 2010 that there were very
limited grounds for redactidns. A true and correct copy of this correspondence is attached hereto
as Exhibit 71.

81.  On March 17, .2010, I sent a request for public records to Mr. Morodomi for
records relating to litigation costs associated with the defense of the lawsuit I had filed. A true
and correct copy of this request is attached hereto as Exhibit 72.

82. On March 19, I did receive responsive documents to my March 8§, 2010 request.
However, ‘on March 22, 2010 I wrote to Mr. Morodomi advising him that I did not believe the
documents provided were comprehensive. The documents referred to a previous decision to
assign PSOs to respond to calls for service on Tuesdays;when the department is short staffed, but
the original directive regarding this decision was not provided. I also noted that no information

was provided regarding Officer McNeely regarding his reassignment, and there was no

-documentation of any exchange of communication between the City Attorney’s office and OPD

regarding the legality of the ass.ignment. On March 23, 2010, some additional documents were
produced. A true and correct copy of this corres?ondence is attaohéd hereto as Exhibit 73

83. My complaint that I originally filed in Séptember, 2009 was ﬁnally scheduled for a
hearing on April 7, 2010, I.e.‘ approximately seven months after I initially filed it. A true and
correct copy of the Executive Director’s evaluation and recommendations dn how to address my
complaint, and my response theretb, as well as the City’s response, 1is attached hereto as AEXhibit
74. Following the actual hearing, the PEC referred the matter for further mediation, and ordered
that the matter be placed on the agenda for the September, 2010 meeting.

84. On March 22, 2010, I submitted, through my husband’s e;:nail address, a public

-15 -

" SUPPLEMENTAL DECL. OF MLS ISO COMPLAINT/PETITION FOR WRIT OF MANDATE RE PUBLIC RECORDS ACT, ETC.





10
- 11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

26

28

records request for correspondence sent to recruits for the police acédemy schedule for the fall of
2008 advising them that the academy had been cancelled, that they would be notified when a
new academy was scheduled,'and advising them of upcoming academies.. The request was
inadvertently sent to the wrong email address, and I forwarded it to. Mr. Morodomi on April 2,
2010. A true and correct copy of this corresiaondence is attached hereto as Exhibit 75.

85. On April 9,-2010 I received follow up documents to my request dated March 1,
2010 (regarding reassignment of PSOs). The same day, I wrote to Mr. Morodomi advising him
that 1 still had received no documents related to his being reassigned to gang intervention
activities. A true and correct copy of this correspondence is attached hereto as Exhibit 76.

86. On April 9, 2010, Mr. Morodomi responded that he had contacted OPD to see if
they had additional documentation. I wrote back to specify the additional documentation I was
seeking, and noted that according to the “org” #, it appeared that Measure Y was still being
charged even though the officer was not performing PSO duties. I noted that this was very
troubling. A true and correct copy of this correspondence is attached hereto as Exhibit 77. -

87. On April 14, 2010 I wrote to Mr. Morodomi that more than 10 days had gone by
since my March 22/April 2 2010 request regarding notices given to recruits scheduled for the
2008 academy, and I had not received any 10 day response letter. A true and correct copy of this
correspondence is attached hereto as Exhibit 78.

88. On April 15, 2010 I received an email from Edward Poulson, Capfain of Police,
that my March 22/April 2, 2010 email had been forwarded to him on April 7, and that on April
12, he sent responsive documents to the City Attorney’s ofﬁcé. Therefore, it was apparent from
this email that the failure to provide responsive documents within the timelines was the fault of
the City Attorney’s office, not OPD. A tfue and correct copy of this correspondence is attached
hereto as Exhibit 79.

89. On April 15, 2010, after receiving the email from Capt. Paulson, I forwarded the
email to Mr. Morodomi, documenting that there appeared to be a “lot of confusion going on,” and
that this was “the sort of systematic confusion, miscommunication and lack of cooperation that

needs to be addressed through mediation.” I requested that the documents from OPD be sent to
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me electronically, and copied Mr. Purnell of the PEC on this correspondence. A true and correct
copy of this correspondence is attached hereto as Exhibit 80.

90. On April 16, 2010, I received an email from Mr. Morodomi advising that his
opinion was that individual departments were supposed to produce the documents directly to the
requestors. He indicated the Cit}; Attomey’s office would re\}iew the documents to see if there
were any redactions and that Ms. Abney would be producing the documents. A true and correct
copy of this correspondence is attached hereto as Exhibit 81.

91. On April 16, 2010 I emailed Mr. Morodomi advising him that I still had not
received information from OPD regarding the police academies, and had ﬁot received any
additional documents regarding the assignment of Officer McNeely. He resp'onded on April 20,
2010 that the omly document relating to Officer McNeely’s assignment had already been
prbduced. A true and correct copy of this correspondence is attached hereto as Exhibit 82.

92. In response to my email, later that day, I received additional document from Mr.
Morodomi with a response to the police academy information, originally requested on March
22/April 2, 2010, after the 10 day deadline had run. A true and correct copy of this
corresf)ondence is attached hereto as Exhibit §83. '

93. On April 20, 2010 Ms. Abney responded to my March 17, 2010 request regarding
litigatioﬁ costs - Le. more than a month after I had made the request. A true and correct copy of
this correépondence is attached hereto as Exhibit 84. |

94. On April 23, 2010, Mr. Morodomi sent me additional documents in response to
my September 22, 2009 request to the Fire Department (regarding mentorship programs and
paramedic sérvices). This was approximately seven months after I had made the original request.
A true and correct copy of his correspondence, and a sampling of the documents, is attached
hereto as Exhibit 84A.

95. On May 4, 2010 I wrote to Mr. Purnell at the PEC regarding the fact the City was

continuing to refuse to participate in any sort of mediation to resolve my pending public records

| complaints. A true and correct copy of this correspondence is attached hereto as Exhibit 85.

96. On May 21, 2010 I submitted a public records request to Ms. Abney asking for all
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documents relating to the recently announced possibility of laying off police officers, as well as
all documeilts related to informing recipients of Measure Y funding that their funding may. be
discontinued. A true and correct copy of this correspondence is attached hereto as Exhibit 86.

97.  On June 1, 2010 I wrote to Mr. Morodorrﬁ to note that I had received no 10 day

response for my May 21, 2010 request, and asked when I would receive responsive documents.

A true and correct copy of this correspondence is attached hereto as Exhibit 87. Mr. Morodomi

advised (after the 10 days had passed) that he was giving the City Administrator’s ofﬁce until

“June 8 to provide responsive document.

98. On June 11, 2010 I wrote to Mr. Morodomi that I had not received responsive
documents. On June 16, 2010, I still had not received responsive documents to my request dated
May 21. Isenta folllow-up email to Mr. Morodomi, and forwarded a copy to Mr. Purnell at the
PEC. A true and correct copy of this correspondence is attached hereto as Exhibit 88.

- 99. On June 18, 2010 T still had not rec'eived any response to my May 21, 2010

request. I wrote again to Mr. Morodomi and Mr. Pumnell regarding the failure to provide

“documents. A true and correct copy of this correspondence is attached hereto as Exhibit 89.

100. On June 22, 2010 I submitted a public records request to Ms.\Abﬁey and Mr.
Morodomi requesting all documents referring to $3.6 million being budgeted for police
academies in 2010/ 11, and also requested documentation related to two parcel tax proposals. A
true and correct copy of this request is attached hereto as Exhibit 90.

101.  On June 23, 2010 I finally received responsive documents to my request dated
May 21; 2010 - Le. more than a month later. A true and correct copy of the. documentation
demonstrating this date of production is attached hereto as Exhibit 91.

102.  On June 25, 2010 I submitted a public records request to Ms. Abney for
documents related to police staffing from December 31, 2009 through the present, as well as -
documents reflecting the names and numbers of officers who had left OPD since December, as
well as documents reflecting officers who had joined the force. A true and correct copy of this
request is attached hereto as Exhibit 92. Ireceived responsive documents on July 6, 2010.

103.  On July 1, 2010, I wrote in response to the documents produced to my May 21,
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2010 request. Only two documents were provided, and I wrote back to explain that I believed
there must have been numerous additional documents that would be responsive. I asked the City
to confirm that all responsive documents had been provided. A true and correct copy of this
cbrrespondence is attached hereto as Exhibit '93. | |

104.  On June 24, 2010 I had written to request documentation regarding the City
stopping collection of Measure Y taxes. The City notified me‘ that there were no responsive
documents, on June 30. On July 1, 2010 I submitted a requést for documents relating to notice
sent to parking garages to stop collecting the tax. On July 7, 2010 I wrote a follow up email to
Ms. Abney regarding ongoing non-compliance with respect to my May 21 request, my June 22
request (relating to police academy cancellation/ballot measures) and the July 1 request. A true
_arid correct copy of this correspondence is attached hereto as Exhibit 94.

105.  On July 15, 2010 I received a response from Ms. Abney, presumably in response
to my June 22 request, for documents related to cancellation Qf police academies and parcel tax
proposalsA. Only one document was provided. The safne day I wrote to Ms. Abney to advise that
no documents related to.the parcel tax (e.g. actual proposals, emails etc.) were provided. A true
and correct copy of my correspondence as well as the first two pages of the document provided is
attached Aheret_o as Exhibit 95. - |

166. On July 27, 2010 I submitted a request for public records relate to cessation of
collecting of the Measure Y parcel tax. A true and correct copy of this correspondence is
attached hereto as Exhibit 96. 0

107. On August 2, 2010 I wrote to Mr. Purnell advising that I had not received any
settlement proposal from the City on my public records complaint, and that I was giving up on
mediation of the dispute. I requested that the matter be scheduled for heéring in September. A
true and.correct copy of this correspondence is attached hereto as Exhibit 97.

108. On August 9, 2010 I forwarded Mr. Purnell a copy of my July 27, 2010 public
records request, and noted I had heard nothing within the 10 day timelines, as required by law. I
submitted this as more evidence of the Cit_y’s ongoing failure to comply with the Public Records
Act. A trué and correct copy of my correspondence is attached hereto as Exhibit 98.
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109. Also on August 9,-2010 I exchanged several emails with Mr. Purnell expressing
my frustration with the City’s lack of any commitment to resolving ongoing compliance issues
related to the Public Records Act, and the fact that at proposal simply calling for additional
training, of unspecified individuals, was wholly insufﬁcient.. A true and correct copy of this
correspondence is attached hereto as Exhibit 99. |

110. On August 11, 2010 I wrote to Mr. Purnell advising him that the City finally

responded to my July 27 request (for documents related to ceasing collection of Measure Y taxes)

on August 10, Le. after the 10 day deadline had passed. A true and correct copyb of this
correspondence is attached hereto as Exhibit 100. '

‘ 111.  On September 1, 2010 Mr. Purnell and I exchanged emails regarding the status of
my additional allégations that the Public Records- Act had been violated. A true and correct copy
of this correspondence is attached hereto as Exhibit 101.

112.  On August 27, 2010 I submitted a public records reqﬁest to City Council President
Jane Brunner seeking all documents supporting claims made in the arguments written by
proponents of the Measure BB parcel tax. I heard nothing back from her and on September 8,
2010 I wrote to follow up. She responded that day (after the 10 day deadline had passed) that she

L
did not have any responsive documents. I then forwarded my request to Ms. Abney on

“September 8, indicating that there was on obligation on City officials to search for responsive

documents. On September 13, 2010 I wrote to Ms. Abney to follow up and find out who was
looking for responsive documents. I received an email ﬁém Ms. Abney on September 21, 2010
that there were no responsive documents, although it was clear from her email that she
misunderstood the type of documents I was seeking. A true and correct copy of this
correspondeﬁce is attached hereto as Exhibit 102.

113.  On September 15, 2010 Ms. Abney wrote back in respbnse to my August 27
request, and noted that she had forwarded my request to the City Administrator’s office and the
Police Department. I wrote back indicating that I was also seeking documentatibn on who -
actually wrote the Me‘asure BB argument. A true and correct copy of this correspondence is
attached hereto as Exhibit 103. | ,
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114.  On September 24, 2010 I submitted a public records request for all documents
supporting a claim made by Mayoral Candidate Jean Quan that crime had decreased 40% in the

last three years. On October 5, 2010, after more than 10 days had passed and I had received no

" response, I wrote to follow up and remind Ms. Quan that I had pending complaints with the PEC

and in Superior Court regarding the City’s ongoing failure to comply with the PRA. Her assistant
provided responsive documents (that did not support her claim of a 40% drop in crime) within a
day. A true and correct copy of this correspondence is attached hereto as Exhibit 104.

115. On August 24, 2010 I submitted a public records request for a copy of the.
agreemént between OPOA and the City regarding layoffs and passagé of a new parcel tax. On
September 2, 2010 I réceived a response to my request indicating that a copy of the agreement
would be provided. On September 3, 2010 I received follow up correspondence that there were
no agreements, and no docﬁments were being provided. On September 14, 2010 I received yet
another follow up correspondence indicating that an unexecuted version of the agreement existed,
signed by only one party (the City. A copy of the partially executed agreement was provided.
True and correct copies of this correspondence is attached hereto as Exhibit 105.

116.  On August 27, 2010 I received PEC Executive Director Dan Pumell’s
supplemental report to the PEC regarding my PEC complaint, scheduled for hearing on
September 8, 2010. Iresponded to his report on August 29, 2010. .It was clear from the text and
tone of Mr. Purnell’s report that he was not going to request that the matter be scheduled for a full
hearing, and that he was attempting to cover for the City’s ongoing failure to participate in good
faith in the mediation, and the City’;s ongoing PRA compliance problems. A true and correct
copy of this correspondence is attached hereto as Exhibit 106.

117. On or about Octobér 13, 2010 it came to my attention that OPOA had in
fact signed the agreement with the City of Oakland, and that there existed documentation of the
agreement with both signatures. Therefore, on that date, I submitted a new request for the fully
executed agreement. The City responded the next day that there were no responsive documents.‘
Thereafter, I was provided with a copy of the fully executed agreement by a reporter for the San
Francisco Chronicle. Therefore, it was apparent to me that the City had not provided all
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responsive documents when I initially requested them, and when I did my follow-up request on
October 13, as it was inconceivable that the City would néf have in its records a copy of the
version signed by OPOA. A true and correct copy of this correspondence is attached hereto as
Exhibit 107. |

118.  On August 30, 2010 I submitted a request for public records (related to a document
referred to by the Measure Y Oversight Committee on August 30, pertaining to their input on the
“Measure Y fix”) using the City"s “automated system,” rather than by sending an email to Ms.
Abney. As of October 18, 2010 I had not received any responsive documents. Therefore, I sent
an email to Ms. Abney reminding hér I had received no responsive documents; respohsive
documents- were provided later that day by Karen Boyd. A true and correct copy of this |
correspondence is attached hereto as Exhibit 108. '

1109. With respect to my August 28, 2009 request (Oversight committee email
addresses); Iwas provided with at least one "fake" email address for a member of the committee
who supposedly did not want to give me his/her real address. No legal justification has ever been
provided fqr not giving her the addresses immediately, nor has any legal justification been given
for giving me a fake email address. I am entitled to the official email address that the City has on
file for members of the Oversight Committee, given that there is no exception in the Public
Records Act for email addressees. |

120.  With respect to my September 22, 2009 request (fire, violence prevention, CRT):
The City produced"‘audits” to the Court in the form of a "Return to Writ" that asserted that the
City had complied with Measure Y by expanding paramedic services and conducting rﬁeritorship
prégrams at each fire station. If the City's claims are true, then there .should be documents
reflecting the "expansion" of paramedic programs and the establishment of "mentorship”
programs at each firehouse, which to date have not been produce.

121.  With respect to my October 18, 2009 request (ofﬁcers on desk duty): while I
subsequently modified my request to avoid alleged “data extraction” charges, City Official Gil

Garcia later admitted during deposition that had someone else in payroll been asked for the data, -

o “extraction” would have been required. Therefore, not all responsive documents to my request
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were ever produced.

122. With respect to my March 1, 2010 request (reassigmnent‘ of PSO
officers/McNeely): While I eventually received some responsive documents, at depositioﬁ, Mr.
Garcia admitted that he never asked Officer McNeely whether he had any responsive documents,
and Officer McNeely admitted that he was sure tﬁat he had responsive emails, but ﬁobody had
ever asked him for them. Therefore, I did not receive all responsive documents to this request.

»123. With respect to my May 21, 2010 request (officer cuts and grant cancellation): As
of the date she filed her Amended Petition, no responsive documents had been received, and I
received no responsive documents for weeks afterwards, despite inultiple phone calls and emails.

124. With respect to my June 22, 2010 request (Eudgeting for police academies and
parcel tax proposals) I never received any documents other than those produced on July 15, 2010.
I never received the parcel tax proposals.

125.  Attached hereto as Exhibits 109, 110 and 111 are examples of other complaints.
brought to the‘ Pub:lic Ethicé Commission, related to Public Records Act compliance from 2008.
Exhibit 109 indicates that five out of eight City Council members failed to respohd to the request
submitted by Mr. David Mix. The Public Ethics Corﬁmission Executive Director acknowledged
in his report that “there is a need for greater awareness of the deadlines when responding to public
records requests” and that there was a history of delays . (Id. at Bates Stamp 02095-02096).

126.  Exhibit 110 refers to another complaint By Mr. Mix in which the City official
failed to respond for nearly three months, and then did not provide all respon;sive documents.
(Bates Stamp 02054). The Public Ethics Commission Executive Director recommended at that
time that the Commission ‘;may wish to'consider at some point ways in which the Ci';cy can
improve its response time for volumjnous and/or complex record requests which involvé more
than one City office or agency.” (Id. at 02056). ‘

127.  Exhibit 111 refers to another complaint by Mr. Mix related to a July, 2008 request
to the Mayor’s office, to which the Mayor’s office never responded. Moreover, Mr. Pumnell’s
report indicates that the Mayor’s office refused to respoﬁd to his efforts to investigéte the matter.
(Bates St;lmp 02046). The excuse offered for not responding to the request was that there were
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“no responsive records.” Notétbly, the Public Records Act requires some sort of a response within
10 days, and Mr. Purnell recommended training for thé Mayor’s staff.

128. I am also aware of a recent complaint submitted to the Public Ethics Commission
by an Oakland resident named Jeffrey Cash, regarding Councilwoman Desley Brooks’ failure to |
respond to public records requests related to her work calendars. |

129.  Attached hereto as Exhibit 112 is a true and correct cdpy of the Public Ethics
Commission bylaws.

130.  Attached hereto as Exhibit 113 is a true and correct copy of the Oakland Public
Ethics Commission “General Complaint Procedurgs.” .

131.  Attached hereto as Exhibit 114 is a summary I prepared of requests outlined
above, and the dates the City responded.

| 132.  Attached hereto‘as Exhibit 115 is a true and correct copy of the ballot arguments
presented in the voter information pamphlet r/elated to Proposition 59. |

133.  Attached hereto as Exhibit 116 is a true and correct copy of correspondence related
to my public records request dated December 18, 2010, for a traffic collision report. I was -
informed by the City initially that I was not entitled to the report. I was thereafter informed that I
would be charged $12.50 for a copy of the report, even though it was likély only 3 — 4 pages. 1
was also informed that I needed to pick up the report in person. This was all m violation of the
Public Records Act, which ﬁermits charging for v“direct costs” only. To date, I still have not
received responsive records.

134.  Attached hereto as Exhibit 117 is a true and correct copy of my January 3, 2011, e-
mail to Mark Morodomi outlining my concerns regarding these ongoing violations of the Public
Rechds Act. To date, I still have not received responsive records.

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct. Executed at Pleasanton, galifornigf thi§/

Harféed L. Sacks, Esq®
In Pro Per
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Daniel D. Purnell, Executive Director

One Frank Ogawa Plaza, 4" Floor, Oakland, CA 94612 (510) 238-3593 Fax: (510) 238-3315
TO: Public Ethics Commission
FROM: Daniel Purnell
DATE: February 2, 2011

At its meeting of October 4, 2010, the Commission directed staff to notice a series of public
meetings on the subject of Oakland's policies and procedures regarding public records requests.
The first meeting for Wednesday, February 2, 2011, is intended to apprise the Commission
about problems people say they encounter when accessing City records. Commission staff will
provide the Commission with a brief overview of public records law followed by an expanded
format for public comment.

l. BACKGROUND

Public access to City records is regulated primarily by the California Public Records Act
(CPRA) and the Oakland Sunshine Ordinance. The Sunshine Ordinance provides that the
“[r]elease of public records by a local body, or by any agency or department, whether for
inspection of the original or by providing a copy, shall be governed by the California Public
Records Act ("CPRA") [citations] in any particulars not addressed by this Article.” [O.M.C.
82.20.190] The Sunshine Ordinance requires the Commission to "develop and maintain an
administrative process for review and enforcement of the ordinance, among which may include
the use of mediation to resolve disputes.” [O.M.C. Section 2.20.270(A)(3)] The Commission
has developed and maintained an administrative process for review and enforcement of the
Sunshine Ordinance in the form of the Commission's General Complaint Procedures ("GCPs").
Neither the Sunshine Ordinance nor the GCPs provide express remedies for the failure to
comply with the public records provisions of the Sunshine Ordinance.

. SUNSHINE ORDINANCE LIMITATIONS
Over the years, Commission staff has spoken with many individuals in connection with

complaints they have filed over the alleged failure to receive (or to timely receive) requested City
records. In addition, prior Commissions have expressed frustration over their inability to fashion





remedies in those instances where the City is alleged to have violated either the CPRA or the
Sunshine Ordinance.

The following is a preliminary, non-exclusive list of areas that the Commission may wish
to examine and address during the course of its scheduled meetings:

1. No specific remedies for violations. As stated above, the Sunshine Ordinance
does not provide express remedies for violations of its public records provisions. While the
Commission is authorized to "develop and maintain an administrative process for review and
enforcement of the ordinance”, the Sunshine Ordinance fails to specify how enforcement should
be implemented.

2. Under-staffed mediation service. The Sunshine Ordinance provides that no
complaint shall be filed with the Commission unless the complaining party has requested and
participated in mediation with the executive director. Due to limits on staff resources, the
Commission has been unable to consistently provide timely mediation services for some of the
requests it receives.

3. No specific provisions regarding elected officials. A number of past
complaints involve the production of records from elected officials. The Sunshine Ordinance
however, addresses only the production of records from a 'local body, City agency or
department.’ Questions have arisen whether and to what extent the Sunshine Ordinance should
apply to the production of records by elected officials.

4. Development of a comprehensive City-wide record retention policy. Some of
the problems associated with record production can arguably be traced to the lack of an updated
City-wide records management policy. Specific areas of concern include electronic records
management (especially email retention and retrieval) and indexing of retained records. The
Office of the City Clerk is currently developing an updated records management policy that the
Commission will review in 2011.

5. Mandatory records training. Commission staff is currently implementing City-
wide ethics training for Form 700 filers. A component of this training includes public records law,
but the Sunshine Ordinance does not contain a comprehensive, mandatory records training
requirement for City employees.

6. Affirmative requirements to ensure greater access to public information.
Many local sunshine ordinances include affirmative programs and policies that are intended to
increase access to public information, such as the online posting of elected officials' public
calendars, campaign statements, statements of economic interests, and various agenda
materials. Other affirmative programs and policies include expanded provisions for the
immediate production of certain types of records, mandatory disclosure of certain ex parte
communications, and the establishment of an online "citizen's guide" for accessing City records.
The Sunshine Ordinance does not currently include these types of provisions.





1. FURTHER MEETINGS

Upcoming meetings will examine City challenges and opportunities for ensuring timely
and comprehensive responses to public records requests; a review of "best practices” from other
local agencies and open government advocates; and consideration of a proposed Citywide
records management program from the Office of the City Clerk. Other subjects can be
addressed at future meetings as the Commission directs.

Respectfully submitted,

Daniel D. Purnell
Executive Director

Attachments:

1) Relevant portions of Marleen Sacks' pleadings in the case of Sacks v. City of Oakland et
al; Alameda County Case No. RG10504741. Ms. Sacks has requested that a complete copy of
the pleadings including exhibits be "introduced into evidence at the hearing." A complete copy
of the pleadings is available from the Commission in advance of the February 2, 2011, meeting
and will be available and submitted to the Commission at that meeting. A full copy of Ms. Sacks'
pleadings can also be accessed through the Alameda County Superior Court's website at:
http://apps.alameda.courts.ca.gov/domainweb/html/casesumbody.html






