
 
 
 
 

 
PUBLIC ETHICS COMMISSION TIMELINE  

FOR FUTURE AGENDA ITEMS 
(TENTATIVE) 

 
 

ITEM DEC JAN 
   
Complaint No. 09-15 (Supplemental)  X 
Complaint No. 09-16 (Supplemental) X X 
Complaint No. 10-10 X  
Complaint No. 10-11  X 
Complaint No. 10-12  X 
Complaint No. 10-13  X 
Complaint No. 10-15 X  
Complaint No. 10-16 X  
Complaint No. 10-17 X  
Review Of Form 700 Procedures And 
Compliance 

X X 

Review Of Commission's General Complaint 
Procedures (Committee) 

 X 

Sunshine Ordinance Hearings RE Public 
Accessibility To Records (Inc. Electronic 
Public Records Search; Email Retention)    

X X 

Review Of Proposed Amendments To The 
Sunshine Ordinance 

 X 

Review Of OCRA Section 3.12.220 and 
related provisions 

 X 

Selection Of New Commissioners   X 
Selection Of New Commission Officers  X 

 
 





Public Ethics Commission Pending Complaints 
 


Date 
Received 


Complaint 
Number 


Name of Complainant Respondents Date of 
Occurrence 


Issues Status 


10-13-10 10-26 Ralph Kanz Jean Quan 
Floyd Huen 


June 30, 2010 
and ongoing 


OCRA; §3.12.050; 3.12.100 Staff is investigating 


10-13-10 10-25 Ralph Kanz Don Perata June 30, 2010 
and ongoing 


OCRA; §3.12.090(A)(D) Staff is investigating 


10-13-10 10-24 Ralph Kanz Jean Quan September 
2010 


OCRA; §3.12.140(P) Staff is investigating 


10/12/10 10-23 Michael Killian Antoinette Holloway-
Renwick 


2000 through 
October 2010 


Conflict of interest Staff is investigating 


9/13/10 10-22 Jeffery Cash Desley Brooks Ongoing Sunshine Ordinance; public records Staff is investigating 


9/14/10 10-21 Jean Quan Don Perata, Paul 
Kinney; California 
Correctional Peace 
Officers Association; 
Ronald T. Dreisback; T. 
Gary Rogers; Ed 
DeSilva; Richard Lee 


Ongoing OCRA violations Staff is investigating 


8/2/10 10-20 Sanjiv Handa Various Business 
Improvement Districts & 
Community Benefit 
Districts 


Various 
between June 3 
and August 2, 
2010 


Sunshine Ordinance; public meetings Staff is investigating 







7/30/10 10-19 Sanjiv Handa Civil Service Board; 
City-Port Liaison 
Committee 


Various 
between May 
31 and July 30, 
2010 


Sunshine Ordinance; public meetings Staff is investigating 


7/26/10 10-18 Sanjiv Handa Port of Oakland May 22, 2010 
June 22, 2010 
June 29, 2010 


Sunshine Ordinance; public meetings Staff is investigating 


7/15/10 10-17 Jon Stanley, PEC  Nancy Nadel 
Sele Nadel-Hayes 


Various times 
during June 
2008 election 


OCRA; Limited Public Financing Act Staff is investigating 


7/2/10 10-16 Gwillym Martin Joseph Yew, Finance June 18, 2010 Sunshine Ordinance; production of 
records 


Staff is investigating 


6/29/10 10-15 Michelle Cassens James Bondi, et al 
(Derania, Renwick, 
Hunter) 


November 19, 
2009 and 
ongoing 


Sunshine Ordinance, production of 
records 


Staff is investigating 


6/25/10 10-14 Michelle Cassens James Bondi, et al 
(Derania, Hecathorn, 
Fielding, Vose) 


August 2009 
and ongoing 


Sunshine Ordinance; production of 
records 


Staff is investigating 


6/24/10 10-13 Michelle Cassens John Stewart, CEDA Ongoing Conflict of Interest, Form 700 filing Staff is investigating 


6/21/10 10-12 Michelle Cassens Walter Cohen, CEDA Ongoing Conflict of Interest, Form 700 filing Staff is investigating   







6/21/10 10-11 Michelle Cassens Antoinette Renwick, 
CEDA 


Ongoing Conflict of Interest, Form 700 filing Staff is investigating  


4/19/10 10-10 Sanjiv Handa Office of the Mayor; Kitty 
Kelly Epstein 


Ongoing since 
1/1/08. 


Oakland Sunshine Ordinance Staff is investigating 


3/29/10 10-09 Sanjiv Handa Port of Oakland Board 
Of Commissioners 


1/26/10 Oakland Sunshine Ordinance Staff is investigating 


3/26/10 10-08 John Klein Dan Schulman; Mark 
Morodomi 


3/8/10 and 
ongoing 


Oakland Sunshine Ordinance Staff is investigating 


3/23/10 10-07 Sanjiv Handa Victor Uno, Joseph 
Haraburda, Scott 
Peterson, Sharon 
Cornu, Barry Luboviski, 
Phil Tagami 


January 1, 2007 
to present 


Lobbyist Registration Act Staff is investigating 


3/3/10 10-05 David Mix Oakland City Council 3/2/10 Oakland Sunshine Ordinance Staff is directed to 
explore settlement in 
lieu of hearing. 


3/3/10 10-04 David Mix Oakland City Council 3/2/10 Oakland Sunshine Ordinance  Staff is directed to 
explore settlement in 
lieu of hearing. 


11/18/09 09-16 Marleen Sacks Measure Y Committee; 
Jeff Baker, CAO Office 


Ongoing Whether Measure Y Committee members 
were required to file a Form 700. 


Staff is investigating. 







11/17/09 09-15 Anthony Moglia Jean Quan Ongoing Alleged misuse of City resources  Staff is investigating. 


09/16/09 09-12 Marleen Sacks Office of the City 
Attorney (Mark 
Morodomi) 


ongoing Sunshine Ordinance; Public Records Act Staff is directed to 
explore settlement in 
lieu of hearing. 


2/7/09 09-03 John Klein City Council President 
Jane Brunner 


February 3, 
2009 


Sunshine Ordinance -- Allocation of 
speaker time.  


Awaiting report from 
City Attorney.  


11/6/08 08-18 David Mix Raul Godinez August 2008 Allegations involving Sunshine Ordinance 
-- Public Records Request 


Commission 
jurisdiction reserved 


11/6/08 08-13 David Mix Leroy Griffin August 2008 Allegations involving Sunshine Ordinance 
-- Public Records Request 


Commission 
jurisdiction reserved 


3/28/08 08-04 Daniel Vanderpriem Bill Noland, Deborah 
Edgerly 


Ongoing since 
12/07 


Allegations involving production of City 
records 


Commission 
jurisdiction reserved. 


2/26/08 08-02 Sanjiv Handa Various members of the 
Oakland City Council 


February 26, 
2008 


Allegations involving the Oakland 
Sunshine Ordinance and Brown Act 


Commission 
jurisdiction reserved. 


2/20/07 07-03 Sanjiv Handa Ignacio De La Fuente, 
Larry Reid, Jane 
Brunner and Jean Quan


December 19, 
2006 


Speaker cards not accepted because 
they were submitted after the 8 p.m. 
deadline for turning in cards.  


Commission 
jurisdiction reserved.  


3/18/03 03-02 David Mix Oakland Museum Dept. 3/11/03 Allegation of Sunshine Ordinance and 
Public Records Act violation. 


Commission 
jurisdiction reserved. 
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PUBLIC ETHICS COMMISSION 
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One Frank Ogawa Plaza (City Hall) 
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Commission Membership: Jonathan Stanley (Chair), Barbara Green-Ajufo (Vice-Chair), 
 Alaric Degrafinried, Alex Paul, Ai Mori, Richard Unger, 


Vacancy (Mayoral) 
 
Staff Members:  Commission Staff: 
     Daniel Purnell, Executive Director 
     Tamika Thomas, Executive Assistant 
    City Attorney Representative: 
     Alix Rosenthal, Deputy City Attorney 


 
MEETING AGENDA 


 
 


A. Roll Call And Determination Of Quorum 
 
B. Approval Of Draft Minutes Of The Regular Meeting Of October 4, 2010, And The 


Special Meeting Of October 19, 2010  
 
C. Executive Director And Commission Announcements 
 
D. Open Forum 
 
E. Complaints     
 
 1. A Staff Report And Action To Be Taken On Complaint No. 09-16 (Sacks) 
  (SECOND SUPPLEMENTAL) 
 
 2. A Staff Report And Action To Be Taken On Complaint No. 10-09 (Handa) 
 


3. A Staff Report And Action To Be Taken On Complaint No. 10-14 
 (Cassens) 


 
 4. A Staff Report And Action To Be Taken On Complaint No. 10-17 (Stanley) 
   
F. Receipt, Review And Action To Be Taken Regarding The City Auditor's   
 Mandatory Review Of Candidate Sean Sullivan Receipt Of Public Matching 
 Funds In The June, 2008, Election 
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G. A Staff Report And Action To Be Taken Regarding Commission Allocation Of 
 The Election Campaign Fund For Candidates Potentially Eligible To Receive 
 Public Financing In The November 2010 Municipal Election 
 
The meeting will adjourn upon the completion of the Commission's business. 
 
 You may speak on any item appearing on the agenda; however, you must fill out a 
Speaker’s Card and give it to a representative of the Public Ethics Commission.  All speakers 
will be allotted three minutes or less unless the Chairperson allots additional time.  
 In compliance with the Americans with Disabilities Act, if you need special assistance to 
participate in the meetings of the Public Ethics Commission or its Committees, please contact 
the Office of the City Clerk (510) 238-7370.  Notification two full business days prior to the 
meeting will enable the City of Oakland to make reasonable arrangements to ensure 
accessibility. 
 Should you have questions or concerns regarding this agenda, or wish to review any 
agenda-related materials, please contact the Public Ethics Commission at (510) 238-3593 or 
visit our webpage at www.oaklandnet.com. 
 
 
___________________________________________________________________ 
Approved for Distribution       Date 
 








MINUTES OF MEETING -- DRAFT 
PUBLIC ETHICS COMMISSION 
SPECIAL MEETING 
One Frank Ogawa Plaza (City Hall) 
Tuesday, October 19, 2010 
Hearing Room Three 
7:00 p.m. 
 
 
 
Commission Membership: Jonathan Stanley (Chair), Barbara Green-Ajufo, (Vice Chair), 


Alaric Degrafinried, Alex Paul, Ai Mori. Richard Unger, 
 Vacancy (Mayoral)  
 
Staff Members:  Commission Staff: 
     Daniel Purnell, Executive Director 
     Tamika Thomas, Executive Assistant 
    City Attorney Representative: 
     Alix Rosenthal, Deputy City Attorney 


 
MINUTES OF SPECIAL MEETING 


 
A. Roll Call And Determination Of Quorum 
 


The meeting was called to order at 7:00 p.m. 
 
 Members present: Stanley, Green-Ajufo, Degrafinried, Mori, Unger 
 Members excused: Paul 
 
B. Open Forum 
 


There were no speakers.  
 
C. A Staff Report And Action To Be Taken Relating To The Eligibility Of District Two 
 Candidate Pat Kernighan To Receive Public Financing In The November 2010 Election; 
 Potential Re-Allocation Of The Election Campaign Fund To Candidate Kernighan 
 


The Commission moved, seconded and adopted proposed Resolution No. 10-05 re-
allocating shares in the Election Campaign Fund.  (Ayes: All) 
 
The Commission also directed staff to agendize for the November 1, 2010, regular 
meeting an item permitting the Commission to re-allocate the Election Campaign Fund 
based on the final pre-election filings of candidates who have submitted a Statement Of 
Acceptance Of Public Financing but who have not yet met the initial thresholds for 
eligibility in regard to campaign contributions and expenditures. 
 
There were two speakers:  Sanjiv Handa, Paul Gordon 
 


The meeting adjourned at 6:50 p.m.      








MINUTES OF MEETING -- DRAFT 
PUBLIC ETHICS COMMISSION 
REGULAR MEETING  
One Frank Ogawa Plaza (City Hall) 
Monday, October 4, 2010 
Hearing Room One 
6:30 p.m. 
 
 
Commission Membership: Jonathan Stanley (Chair), Barbara Green-Ajufo (Vice-Chair), 
 Alaric Degrafinried, Alex Paul, Ai Mori, Richard Unger, 


Vacancy (Mayoral) 
 
Staff Members:  Commission Staff: 
     Daniel Purnell, Executive Director 
     Tamika Thomas, Executive Assistant 
    City Attorney Representative: 
     Alix Rosenthal, Deputy City Attorney 


 
MINUTES OF MEETING 


 
A. Roll Call And Determination Of Quorum 
 


The meeting was called to order at 6:30 p.m. 
 
Members present: Stanley, Green-Ajufo, Mori, Unger 
Members excused: Paul 


 
B. Approval Of Draft Minutes Of The Regular Meeting Of September 8, 2010 
 


The Commission moved, seconded and adopted a motion to approve the draft 
minutes of September 8, 2010.  (Ayes: Green-Ajufo, Mori, Unger; Abstain: 
Stanley.)  


 
C. Executive Director And Commission Announcements 
 


The Executive Director reported that the Commission currently has received 21 
formal complaints during 2010 compared with the 12 to 15 formal complaints the 
Commission typically receives during an entire year.  To help process the current 
backlog, the Commission may be required to convene a special meeting in mid-
November.  (Note arrival of Commissioner Degrafinried.)    
 
On September 30, 2010, the City Council Rules Committee considered a request 
from Councilmembers Jean Quan and Rebecca Kaplan to amend provisions of 
the Oakland Campaign Reform Act (OCRA) specifically, OCRA Section 3.12.220, 
to require: 1) candidates seeking to exceed the voluntary expenditure ceilings 
based on the expenditures of an independent expenditure (I/E) committee to 
declare that the candidate has not engaged in any coordinated communications 
with the I/E committee nor has engaged in any fundraising activities on behalf of 
the I/E committee, and 2) the "chair" of an I/E to provide a sworn declaration 
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setting forth the sources of the I/E committee's contributions, the nature and 
details of expenditures, and the lack of any coordination regarding 
communications involving a candidate.  The Rules Committee refused to 
agendize the proposal before the City Council and adopted a motion to refer 
complaints on this subject to the Ethics Commission. 
 
Commission staff reported that the program for mandatory ethics training for 
Oakland managers and supervisors has begun. Classes are well attended and 
received.  Commission staff has also begun processing claims for public 
matching funds for the November 2010 election. A total of seven candidates 
timely filed an acceptance of public financing. 


 
D. Open Forum 
 


There were two speakers: Sanjiv Handa, Dan Siegel 
 
E. Complaints     
 
 1. A Staff Report And Action To Be Taken On Complaint No. 09-12 (Sacks) 
  (SECOND SUPPLEMENTAL) 
 


The Commission moved, seconded and adopted a motion to 1) conduct a 
hearing(s) on the subject of Oakland's policies and procedures regarding 
public records requests; and 2) enlist the assistance of the Commission's 
Sunshine Ordinance Committee to guide the format, nature and scope of 
the hearing(s).  The Commission expressed its desire that such hearing(s) 
be commenced before the current terms of Commissioners Stanley, 
Green-Ajufo and Degrafinried expire.  (Ayes: All) 
 
The Commission moved, seconded and adopted a motion to retain 
jurisdiction of Complaint No. 09-12 and directed staff to continue 
discussing terms of settlement between Ms. Sacks and City 
representatives or, in the absence of a settlement, a stipulated judgment 
with the City.  (Ayes: All) 
 
The commission directed staff to prepare a list of potential "independent 
hearing examiners" for review and approval at a subsequent meeting. 
 
There were four speakers:  Marleen Sacks, David Stein, Ralph Kanz, 
Sanjiv Handa      
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 2. A Staff Report And Action To Be Taken On Complaint No. 10-04 (Mix) 
 


The Commission directed staff to report back at a subsequent meeting 
whether the City Council agendized and conducted a voluntary "cure and 
correction" of the alleged violations set forth in Complaint No. 10-04. 
 
There was one speaker: Sanjiv Handa 


 
3. A Staff Report And Action To Be Taken On Complaint No. 10-05 (Mix) 
 


The Commission moved, seconded and adopted a motion to delegate its 
authority to pursuant to Section IX of its General Complaint Procedures to 
Commissioner Green-Ajufo to gather and hear evidence in connection 
with Complaint No. 10-05.  A hearing shall be commenced in the event the 
Rules Committee does not agree to agendize and conduct a voluntary 
"cure and correction" of the alleged violations set forth in Complaint No. 
10-05.  (Ayes: All)   
 
There was one speaker: Sanjiv Handa 


 
 4. A Staff Report And Action To Be Taken On Complaint No. 10-07 (Handa) 
   


The Commission moved, seconded and adopted a motion to dismiss 
allegations pertaining to Phil Tagami in connection with communications 
made on behalf of CCG and CCI.  (Ayes: All) 
 
The Commission directed staff to complete its factual inquiry as to the 
other respondents, and requested the Office of the City Attorney to 
comment on the argument presented by Messers. Sokol and Wasserman 
that the Commission does not possess the authority under City Charter 
Section 202 to enforce the Lobbyist Registration Act.    
 
There were three speakers:  William Sokol, Zachary Wasserman, Sanjiv 
Handa  


 
The meeting adjourned at 9:14 p.m.  








Approved as to Form and Legality∗∗ 
 
__________________________ 


City Attorney 
City of Oakland 
Public Ethics Commission 
November 1, 2010 


 
In the Matter of       )       
        )   Complaint No. 09-16 
        )  2d SUPPLEMENTAL 
 


Marleen Sacks filed Complaint No. 09-16 on November 18, 2009.  The Commission 
considered a preliminary staff report at its meeting of March 1, 2010, and on July 7, 
2010.  


 
I. SUMMARY OF COMPLAINT AND UPDATE 


 
Ms. Sacks filed Complaint No. 09-16 alleging that 1) members of Oakland's 


Violence Prevention and Public Safety Oversight Committee (Measure Y Committee) 
failed to file Statements of Economic Interests (Form 700) in connection with their 
service on the Committee, and 2) two members of the Committee appeared to have 
"actual conflicts of interest."   


 
 The Commission considered a preliminary staff report at its meeting of March 1, 
2010.  Commission staff concluded 1) members of the Measure Y Committee were not 
required to file Form 700s because the City Council had never included members of the 
Committee into the City's conflict of interest code prior to January 2010; and 2) two 
Measure Y Committee members who work for governmental agencies receiving 
Measure Y funds (the Oakland Unified School District and the County of Alameda, 
respectively) did not have a financial interest in decisions affecting their respective 
agencies because income from a local governmental agency is not considered a 
discloseable or disqualifying economic interest.   
 
 At the March 1 meeting, the Commission directed staff to prepare a supplemental 
report addressing 1) a more detailed history of recommendations made by the Measure 
Y Committee to determine whether it possesses "decision-making authority" so that its 
members should have been required to file statements of economic interests prior to 
January 2010; 2) the criteria the City Attorney's Office considers to recommend 
inclusion of advisory boards and commissions in the City's conflict of interest code; and 
3) whether members of the Measure Y Committee who work for entities that receive 
Measure Y funds are precluded from participating in decisions under Government Code 
Section 1090. 
 
 At its meeting of July 7, 2010, the Commission considered a supplemental staff 
report that determined there was little information to support a conclusion that 1) the 







Measure Y Committee constituted a "decision-making body" that would have warranted 
earlier inclusion into the City's conflict of interest code, and 2) that any member of the 
Committee violated Government Code Section 1090.  Commission staff also reported 
the various factors by which the Office of the City Attorney decides whether to 
recommend a particular advisory board or commission be included into the City's 
conflict of interest code --  Whether an advisory board has the power to award or spend 
City money, to award a contract or grant, to employ or discipline a City employee, or to 
exert a significant influence in such decisions.   
 
 Commission staff further noted in its July 7 report that of the 12 people who were 
members of the Measure Y Committee at the time the City Council required their 
compliance with the conflict of interest code or who were appointed since that time, only 
four had filed a required Form 700.  Commission staff reported that Measure Y 
Committee members were previously advised to file the statement but eight had failed 
to do so. 
 
 At the July 7 meeting, the Commission adopted a motion to: 1)  Direct staff to 
send a letter to the Office of the City Clerk expressing concern over the substantial lack 
of compliance by members of the Measure Y Committee to file required Statements of 
Economic Interests and to request the City Clerk to provide the Commission with a 
status report on Form 700 compliance at the Commission's September and/or October 
regular meetings; 2) postpone any final decision on whether to refer allegations 
pertaining to financial conflict of interest violations pending the receipt of outstanding 
Form 700 disclosures; and, 3) request the Office of the City Attorney to provide conflict 
of interest training to the Measure Y Committee at its earliest opportunity. 
 
 Commission staff had a conversation with City Clerk LaTonda Simmons shortly 
after the July 7 meeting.  She told Commission staff that her office had already sent an 
email reminder letter to City employees and members of boards and commissions who 
were required to file an annual statement by April 1 but who failed to do so.  This 
reminder was sent on June 30, 2010.  Attachment 1.  Since that time, the Office of the 
City Clerk distributed two other email reminders, on July 22 and on July 29, 2010, 
advising recipients that they had until July 30, 2010, to file their annual statements.    
Attachment 2 (partial sample of notices sent).  
 
 On August 30, 2010, Mark Morodomi of the Office of the City Attorney provided 
training to members of the Measure Y Committee on conflict of interest rules.  Among 
the subjects addressed was the need for members of the Committee to submit an 
annual Statement of Economic Interests.   
 
 As of October 19, 2010, the Office of the City Clerk reports that three current 
members of the Measure Y Committee have yet to file a Form 700: Qa'id Aqeel, Michael 
Brown, Jr., and Mark Forte.  According to the Office of the City Clerk, all three received 
the notices sent in June and July, 2010.  Commission staff reviewed with Mr. Baker the 
Form 700 filings of those members who had filed their statements and did not perceive 
any apparent economic interests that would likely constitute a financial conflict based on 







their membership.  Mr. Baker stated he spoke to each of the three non-filers on October 
19 and strongly encouraged them to file before the Commission's November 1 meeting.    
 
 Due to additional workload of the November 2010 election, Commission staff and 
the Clerk's Office have not had an opportunity to develop a presentation regarding Form 
700 filing compliance as requested by the Commission.  Commission staff and the 
Clerk's Office anticipate such a report may be ready in time for the upcoming December 
or January meeting. 
 
II. STAFF RECOMMENDATION 
 
 This report is informational only; no Commission action is required at this time.  
Commission staff will apprise the Commission when and if Mr. Aqeel, Mr. Brown and 
Mr. Forte file their Form 700s or, if they fail to do so, what additional enforcement 
options exist.   
 
Respectfully submitted, 
 
 
Daniel D. Purnell 
Executive Director 


                                            
∗∗  City Attorney approval as to form and legality relates specifically to the legal issues raised in 
the staff report.  The City Attorney's approval is not an endorsement of any policy issues 
expressed or of the conclusions reached by staff on the merits of the underlying complaint. 








Approved as to Form and Legality∗∗ 
 
__________________________ 


City Attorney 
City of Oakland 
Public Ethics Commission 
November 1, 2010 


 
In the Matter of       )       
        )   Complaint No. 10-09 
        )      
 


Sanjiv Handa filed Complaint No. 10-09 on March 29, 2010.   
 


I. SUMMARY OF COMPLAINT 
 


 Mr. Handa filed Complaint No. 10-09 initially alleging that a standing committee of the 
Oakland Board of Port Commissioners (Port Board) and the Port Board's secretary, John 
Betterton, failed to timely file and post an agenda for a January 26, 2010, committee meeting.     
 
 Mr. Handa amended his complaint on May 14, 2010, to allege that another Port Board 
standing committee improperly continued a meeting from Wednesday, May 5, 2010, to 
Tuesday May 11, 2010.       
 
 Mr. Handa amended his complaint on June 1, 2010, to allege that the Port Board failed 
to provide timely notice of a special meeting held on June 1, 2010.  Attachment 1.   


 
II. BACKGROUND 
 
 The Port Board is the governing, multi-member public body established under the 
Oakland City Charter to control and manage the Port of Oakland.  Its seven members are 
nominated by the Mayor and appointed by the City Council.   


 
III. FACTUAL SUMMARY AND ANALYSIS 
 
 The Port Board filed a lengthy and extensive written response to Mr. Handa's complaint 
dated July 16, 2010.  Attachment 2.  Deputy Port Attorney Joshua Safran told Commission 
staff that the report constitutes the Port Board's formal response to the specific allegations and 
that the facts stated in the written report are true and accurate. 
 
 A. January 26, 2010, Meeting Of The Port Board's Administration Committee 


 
 1. Issues Relating To Timely Notice 
 
  Port staff states that it emailed a copy of the agenda and agenda-related 


materials for a January 26, 2010, regular meeting of the Port Board's "Administration 







Committee" to the Office of the City Clerk and to the Oakland Main Library on Friday, January 
15, 2010.  Attachment 3.  Staff states a copy was also posted that day to the lobby bulletin 
board at Port headquarters.  Mr. Betterton states that the lobby bulletin board is the usual and 
customary location for meeting notices and can be viewed by the public 24 hours a day.  
Because Friday, January 15 was a "mandatory business shut-down day" for the City, Mr. 
Betterton's assistant also drove to City Hall where she reportedly taped a copy of the agendas 
to the outside bulletin boards of City Hall.  Port staff also contends it posted a copy of the 
agenda and agenda-related materials to the Port Board's website and emailed the Port Board's 
agenda subscribers a link to the agenda and agenda-related materials contained on the Port 
Board's website.     


 
  Mr. Handa alleges that the Administration Committee meeting of January 


26 was improperly noticed because the Port failed to 1) post a copy of the meeting agenda in a 
public location at least ten days before the meeting; and, 2) timely file a copy of the agenda 
and agenda-related materials with the Office of the City Clerk ten-days before the meeting (on 
account of the fact that the City Clerk's Office was closed on January 15, the day the email 
containing the agenda and agenda-related materials was sent).  As a related contention, Mr. 
Handa alleges that he did not receive a timely copy of the agenda-related materials in his 
capacity as an "agenda subscriber" because his email notice of the January 26 meeting did not 
contain electronic copies of the materials but instead contained a "link" to the materials 
contained on the Port's website.   


 
 a/ Mr. Handa is barred from complaining about defective notice  


   regarding the January 26 meeting 
 


    Mr. Handa acknowledges in his complaint that he attended the 
January 26 meeting.  Sunshine Ordinance Section 2.20.270(F) provides in relevant part: 


 
"No person may file a complaint with the Public Ethics Commission alleging 
violation of the notice provisions of Section 2.20.080 if he or she attended the 
meeting or had actual notice of the item of business at least 72 hours prior to the 
meeting at which the action was taken." 
 


By the terms of Section 2.20.270(F), Mr. Handa may not contest the above noticing issues.  
Commission staff requested Mr. Handa to explain his objection to receiving his agenda 
materials in the form of a link to the materials posted to the Port's website rather than 
receiving the documents in the form of electronic attachments.  At the time of this writing Mr. 
Handa has not yet provided a rationale for his objection.  In any case, Sunshine Ordinance 
Section 2.20.090(D) provides: 
 


"Notwithstanding any other provision of this ordinance, the failure of an agenda 
subscriber to timely receive the agenda or agenda related materials pursuant to 
this section shall not constitute grounds for invalidation of the actions of the local 
body taken at the meeting for which the agenda or the agenda related material 
was not timely received."  


 







Thus it does not appear that Mr. Handa has grounds for objecting to any alleged noticing 
issues regarding the January 26 meeting. 
 


 2. Issues Relating To The Conduct Of The January 26 Meeting 
 
  Mr. Handa states that he attended the January 26 meeting and filled out 


speaker cards for each of the eight items on the agenda, including Open Forum.  Attachment 
4.  Mr. Handa states that he typically agrees to consolidate his time until the end of committee 
meetings and that at the January 26 meeting he requested eight minutes' of speaking time.  He 
alleges that Mr. Betterton "interrupted" his comments by advising the committee chairperson: 
"It is Port policy to limit speakers to a maximum of six minutes of speaking time per meeting."  
Mr. Handa claims that such a policy did not exist at the time of the meeting.  He also states he 
"manage[d] to get more than six minutes, but was not able to finish making my comments at 
the Jan[uary] 26 meeting." 


 
  Port staff provided Commission staff a transcript of Mr. Handa's comments 


at the January 26 meeting.  Attachment 5.  The transcript and audio recording demonstrates: 
1) Mr. Handa received a total of 11 (eleven) minutes of speaking time at the January 26 
meeting, including approximately 2.5 minutes to address Agenda Item 5 and approximately 8.5 
minutes of consolidated time to address the other items and Open Forum; 2) Mr. Handa had 
finished his comments on Item 5 before Mr. Betterton spoke (no indication that Mr. Handa was 
"interrupted"); and 3) Mr. Handa appears to have voluntarily concluded his final comments and 
was not prevented from making them.  The Port transcript further demonstrates that Mr. 
Betterton did not object to Mr. Handa speaking for the eight minutes Mr. Handa requested ("I'm 
not suggesting that Mr. Handa not have eight minutes. . .")  Based on the above, Commission 
staff cannot discern a factual basis for Mr. Handa's allegations.1 


                                            
1 In addition to his allegation pertaining to timely notice of the January 26 meeting, Mr. Handa further 


requests the Commission to consider ten "issues" he identifies in his complaint.  Commission staff responds to 
each question briefly (in bold): 


 
1. Was the Jan. 26 meeting notice defective because it was not timely filed with the City Clerk and 
also not posted on the official bulletin board? Mr. Handa is precluded from obtaining a Commission 
determination on this issue.  There is no provision in the Brown Act or the Sunshine Ordinance 
defining what constitutes an "official bulletin board." 
 
2. Is it sufficient compliance for any board or commission to do its own posting without filing with the 
City Clerk? The Sunshine Ordinance requires a copy of the agenda and agenda related material to 
be "filed" with the City Clerk.  There is no prohibition on a local body posting a copy of its own 
agenda even though the Clerk's Office typically performs this function for many local bodies.  
 
3. Is an e-mail link to agenda-related materials sufficient compliance with Brown Act and Sunshine 
edicts to provide any subscriber who so requests the “agenda and related materials” for legislative 
bodies?  The Brown Act provides that upon written request, local agencies must mail agendas 
and/or agenda packages to so-called "agenda subscribers."  Local agencies may charge a fee to 
cover the cost of this service.  Persons may voluntarily agree to receive an electronic copy of an 
agenda or agenda package but there are no rules or regulations governing the format in which 
this material must be provided. 
 







B. May 5th - May 11th Meeting Of The Commercial Real Estate Committee 
 
 On April 23, 2010, Port Board staff states it emailed to the Clerk's Office, Main 


Library and to agenda subscribers an agenda and agenda-related materials for a regular 
meeting of the Port's Commercial Real Estate Committee ("Real Estate Committee") 
scheduled for May 5, 2010.  Attachment 6.  Port staff states it also posted a copy of the 
agenda to the Port bulletin board the same day.  The agenda contains several matters for 
closed session, one item for open session (approval of a lease agreement) and Open Forum.  


                                                                                                                                             
4. Can the Port unilaterally contravene the Sunshine Ordinance on speaker time, which states that 
City policy shall be speaking time of a minimum of two minutes? The Port’s arbitrary and capricious 
reduction of speaker time to one minute per person directly violates that policy.  The Sunshine 
Ordinance provides that it is "City policy" that all speakers are entitled to a minimum of two 
minutes of speaking time per item, subject to the discretion of the presiding officer.  The presiding 
officer shall state the reasons justifying any reduction in speaking time and must take into 
account several express factors: a consideration of the time allocated or anticipated for a 
meeting; the number and complexity of agenda items; and the number of persons wishing to 
address the local body. 
  
5. Can the Port make changes to, or impose new rules on, public comment  without any public 
discussion?  A local body may adopt rules regulating the conduct of its meetings. To the extent 
these rules are subject to approval by the local body, such a decision would have to be publicly 
noticed before the local body takes action to adopt them.   
 
6. Can consolidation of speaker time be made contingent on imposed reductions in time for each 
item? Brown Act Section 54954.3 authorizes a local agency to adopt "reasonable regulations" 
regarding speaker time.  It permits regulations limiting the total amount of time "on particular 
issues and for each individual speaker."  Any rules requiring a "consolidation of speaker time" 
must also be consistent with the provisions of the Sunshine Ordinance described in No. 4, above. 
 
7. What is a reasonable standard for imposing reductions of speaker time to less than two minutes 
per item, especially when there are just one or two speakers for an entire meeting?  See answer to No. 
4, above. 
 
8. What training have Port Commissioners been provided for conducting meetings in compliance 
with the Brown Act and Sunshine Ordinance? When and where did these trainings take place? Were 
there serial and/or unnoticed meetings held for such purposes?  While Mr. Handa makes no allegations 
regarding serial meetings of Port Commissioners, Port staff advises that new Port Commissioners 
receive "individual Brown Act and Sunshine Ordinance briefings and trainings from the Port 
Attorney's Office." 
   
9. What writings were sent by either staff and/or Commission President Uno to the Port 
Commissioners within the past nine months related to changes in policies for speaker time? Do these 
writings constitute “meetings” under the provisions of the Brown Act insofar as the use of intermediaries 
and/or technological devices?  Mr. Handa makes a request for factual information to which the Port 
responds on page 14 of its July 16 letter to Commission staff. 
 
10. What is the remedy for violations of speaker time when it is reduced to a  level less than 
mandated by law? The Brown Act permits a district attorney or an interested party to bring a civil 
action in a court of competent jurisdiction but only after the local agency has had an opportunity 
to cure the violation.  The Sunshine Ordinance contains no express remedies or penalties for 
violation of its speaker time provisions. 
 
 







The Real Estate Committee failed to achieve a quorum on May 5.  Mr. Betterton states that no 
members appeared and no meeting took place.  That same day, Mr. Betterton states he sent 
an electronic copy of the existing May 5 agenda to agenda subscribers and the City Clerk with 
additional language across the front of the agenda stating: "THIS MEETING HAS BEEN 
CONTINUED UNTIL MAY 11TH AT 12 P.M."  Attachment 7.  A copy of the Port's website 
made on May 10 references only meetings of the Real Estate Committee for May 5 and for 
June 2.  According to Mr. Handa, the link to the May 5 meeting would have revealed the 
"revised version" of the May 5 agenda indicating the meeting had been "continued" to May 11.  
Attachment 8. 


 
 On May 11, 2010, Mr. Handa sent an email to members of the Port Board, the 


Alameda District Attorney, Oakland City Attorney and Commission staff advising them that the 
notice for the Real Estate Committee meeting was "substantially defective" and must be 
rescheduled.  He alleges that the meeting notice did not comply with the Brown Act provisions 
pertaining to the "continuation" of an item. Attachment 9. 


 
 Under Government Code (Brown Act) Section 54955, a legislative body may 


"adjourn" any regular or special meeting to a "time and place specified in the order of 
adjournment."  If, as in this situation, all members are absent from a regular meeting, the clerk 
or board secretary "may declare the meeting adjourned to a stated time and place. . .and shall 
cause a written notice of adjournment to be given in the same manner" as notice for a special 
meeting.  A copy of the "order or notice of adjournment" shall be conspicuously posted on or 
near the door where the regular meeting was held within 24 hours after the time of 
adjournment.  When a regular meeting is adjourned pursuant to Section 54955, the resulting 
adjourned meeting is a "regular meeting for all purposes." 


 
 Other Brown Act sections deal specifically with the "continuance" of "hearings" 


and of "items" from prior meetings.  Specifically, a "hearing" may be continued to a subsequent 
meeting "by order or notice of continuance. . ."  [Government Code Section 54955.1]  Another 
Brown Act section deals with the ability of a legislative body to take action on items not 
appearing on an agenda.  Government Code Section 94954.2 permits a legislative body to do 
so only if an item was properly posted on a regular meeting agenda for a prior meeting that 
occurs "not more than five calendar days prior to the date action is taken on the item and at the 
prior meeting the item was continued to the meeting at which action is being taken."    


 
 The May 5 meeting of the Real Estate Committee never occurred due to lack of a 


quorum.  Notice for the May 11 meeting is not supported under Section 54955.1 because there 
was no "hearing" being continued.  Notice for the May 11 meeting is also not supported under 
Section 94954.2 because that section deals with the ability of a legislative body to take action 
on items that do not appear on a meeting agenda, which is inapplicable here.  The only 
remaining basis for proper notice of the May 11 meeting is if: 1) the "revised" May 5 meeting 
agenda constitutes an "order or notice of adjournment" under Section 54955, thus making the 
May 11 meeting a "regular meeting" requiring another 10-days' notice under the Sunshine 
Ordinance, or 2) the "revised" May 5 agenda constitutes notice for a "special meeting" of the 
Real Estate Committee requiring at least 48 hours' notice under the Sunshine Ordinance. 


 







 Commission staff believes that deeming the "revised" May 5 agenda as an "order 
or notice of adjournment" would unreasonably stretch the intent and plain meaning of that 
term.  Consequently, it appears that the meeting of May 11 constituted a "special meeting" of 
the Real Estate Committee for which 48 hours' notice must be provided.  While Port staff 
argues that this is the correct interpretation, it is not clear to Commission staff that notice was 
properly given for the May 11 special meeting.  Sunshine Ordinance Section 2.20.070(B) 
requires the Port Board to post a copy of its special meeting agendas on the Port's website.  
Looking at the website as its existed on May 10, there is no indication that a meeting of the 
Real Estate Committee will occur the following day.  It is only by clicking the link to the May 5 
meeting that a viewer would know that the May 5 meeting had been "continued" to May 11.  
Commission staff thus concludes that an issue exists whether the May 11 meeting was 
properly noticed as a "special meeting" pursuant to Sunshine Ordinance Section 2.20.070(B).2  


 
C. June 1, 2010, Special Meeting Of The Port Board    
 
 On May 21, 2010, Port Board staff submitted to the Office of the City Clerk an 


agenda for a meeting of the Port Board scheduled for June 1, 2010.  Attachment 10.  The 
agenda specified a starting time of 9 a.m. and indicated a planned adjournment of 5 p.m.  The 
agenda listed a "morning session" and an "afternoon session" for the Port Board's 
consideration of a "Five Year Strategic Plan".  Under each morning and afternoon session, the 
agenda states: "supplemental information to follow."  The City Clerk's copy of the agenda 
demonstrates that it was received and posted on May 21, 2010.  Port staff states that a copy 
was also posted on May 21, 2010, to its bulletin board and to the Port's website.   


 
 On May 28, 2010, Port Board staff sent an email at approximately 7:28 p.m. to its 


agenda subscribers that contained five attachments.  Attachment 11.  One of the attachments 
to the email was a detailed "breakdown" of the planned morning and afternoon sessions for the 
June 1 meeting.  The email and accompanying document slightly revised the anticipated times 
for commencement and adjournment of the meeting.  Attachment 12.  Another attachment 
contained a very extensive "Strategic Plan Reference Guide."  Port staff states that it did not 
receive this material from its consultant until after the agenda was initially posted.     


 
 Mr. Handa alleges that the "revised" agenda and agenda-related materials 


distributed on May 28, 2010: 1) was not filed, posted or distributed at least 48 hours (excluding 
weekends and holidays) before the commencement of the meeting; 2) failed to provide an 
opportunity for members of the public to speak on agendized items or under "Open Forum"; 
and, 3) was insufficiently clear regarding a planned mid-afternoon break and anticipated time 
for adjournment. 


 
 1. Issues Relating To Timely Notice  
 


                                            
2 While not a technical requirement, Commission staff believes some of the confusion could have been 
avoided had there been an indication on both the agenda and Port website that the May 5 meeting was 
being re-scheduled as a "special meeting" on May 11.  Port staff's use of the term "continued" seemed to 
imply that specific provisions of the Brown Act were being relied upon to notice the May 11 meeting when 
they were not.  







  Sunshine Ordinance Section 2.20.070 requires the Port Board to provide 
notice of a special meeting at least 48 hours (not including weekends or holidays) before the 
time of the meeting by 1) posting a copy of the agenda in a public location and on its website; 
2) filing a copy of the agenda and copies of all agenda-related material in the Office of the City 
Clerk; and 3) delivering a copy of the agenda to board members, local newspapers of general 
circulation, agenda subscribers, and to media organizations that have previously requested 
notice in writing.3   


 
  Sunshine Ordinance Section 2.20.080 requires the Port Board to provide 


notice of a regular meeting by 1) posting a copy of the agenda publicly and on its website at 
least ten days before the meeting; and 2) filing a copy of the agenda and agenda materials 
with the City Clerk and Main Library ten days before the meeting.   The Port Board may 
"supplement" a copy of the agenda or agenda related materials no later than 72 hours before a 
regular meeting and only for one of several specified reasons, which include adding agenda 
material not known to staff or considered to be relevant at the time the agenda materials were 
initially filed.   


 
  Port staff contends that the June 1 meeting was a "regular Board meeting 


that started at an earlier time than usual."  Thus it contends that the additional material 
distributed by email in the evening hours of Friday, May 28 constituted "supplemental" agenda 
material that was not available at the time the initial agenda was posted.  Port staff claims that 
the additional material was therefore timely filed and distributed more than 72 hours before the 
meeting on Tuesday, June 1. 


 
  Mr. Handa contends that the June 1 meeting constituted a "special 


meeting" of the Port Board due to its unique starting time of 9:00 a.m.  (A review of the Port 
Board's meeting calendar demonstrates the Port Board typically convenes its regular meetings 
on the first and third Tuesdays at 2 p.m.)  As a special meeting, all agenda material must be 
filed and distributed at least 48 hours before the time of the special meeting excluding 
weekends or holidays.  Since the additional material was filed and distributed on a Friday 
evening before the three-day Memorial Day weekend, Mr. Handa claims the revised agenda 
and additional agenda material did not comply with the 48-hour deadline for filing, posting and 
distributing. 


 
  Whether the material was timely submitted depends on how the June 1 


meeting is characterized, either as a special or regular meeting.  The Sunshine Ordinance 
Section 2.20.060(A) states that every local body "shall establish by formal action the time and 
place for holding regular meetings and shall conduct such regular meetings in accordance with 
such resolution or formal action."  Section V of the Port's "Rules For Public Participation" 
states: "The Board and Standing Committees. . .shall hold regularly scheduled meetings 
("Regular Meetings") at an established time and place suitable for their purposes.  Other 
meetings scheduled for a time or place other than for Regular Meetings shall be 
designated "Special Meetings."  (Emphasis added.)        


 


                                            
3 This provision and Section 2.20.080 also applies to the City Council and Ethics Commission. 







  While Port staff clearly considered the June 1 meeting as a "regular" 
meeting (as indicated by its initial filings ten days in advance of the meeting), the 9 a.m. start 
time appears to diverge significantly from its 2 p.m. usual starting time and therefore, by its 
own rule, arguably constitutes a "special meeting" for which the 48-hour deadline (excluding 
the three-day weekend) would apply.  Commission staff thus concludes there is an issue 
whether the supplemental material submitted by email on Friday evening May 28 was timely 
filed and distributed under Section 2.20.070 of the Sunshine Ordinance.  Commission staff 
does not believe that the additional "breakdown" of the planned morning and afternoon 
sessions for the June 1 meeting constitutes a new or amended agenda but rather further 
elaboration how the June 1 meeting would be organized, including its mid-afternoon break and 
anticipated time for adjournment.  Agendas are not required to specify such information. 


 
IV. STAFF RECOMMENDATION 
 
 Commission staff recommends the Commission to: 
 
 1) Dismiss allegations pertaining to the timely notice of the January 26 meeting be 
dismissed on grounds that Mr. Handa attended the meeting pursuant to Sunshine Ordinance 
Section 2.20.270(F); 
 
 2) Dismiss allegations pertaining to the conduct of the January 26 meeting on 
grounds that there is no factual information that Mr. Handa was deprived of a reasonable 
amount of speaking time, especially when he agreed to consolidate his speaking time at that 
meeting; 
 
 3) Consider whether to hold a hearing to determine whether the May 11 meeting of 
the Real Estate Committee was properly noticed as a "special meeting" pursuant to Sunshine 
Ordinance Section 2.20.070(B), specifically, whether a copy of the agenda was timely and 
properly posted to the Port's website; 
 
 4) Consider whether to hold a hearing to determine whether the June 1 meeting of 
the Port Board was a special or regular meeting for purposes of providing timely public notice 
under the relevant provisions of the Sunshine Ordinance.  
 
 In deciding whether to conduct a formal hearing, the Commission may wish to consider 
the magnitude of harm or prejudice to the public, the chance that the alleged conduct is likely 
to continue, the amount of time and resources the Commission wishes to devote to conducting 
a formal hearing on this subject, and/or the availability or suitability of other remedies.   
 
 Commission staff notes that Port staff has raised questions regarding the Commission's 
jurisdiction under the City Charter to determine matters involving the Port Board's operations.  
(See pages 5 - 8; Attachment 1.)  Port staff contends that Mr. Handa must first exhaust all his 
administrative remedies directly with the Port Board before he may obtain relief from the 
Commission or from a court, as he has reportedly threatened. 
 







 In light of the above, the Commission may wish to first direct staff to discuss with Port 
representatives whether the Port Board would be willing to voluntarily 1) cure and correct any 
alleged violation; 2) always provide the Clerk's Office and Main Library with "hard copies" of all 
agendas and agenda related material; and/or 3) establish a specific "time and place for holding 
regular meetings" so that material deviations in the time and place for regular meetings can be 
designated as "special meetings" so as to avoid doubt in the future what agenda deadlines 
must be observed.     
 
Respectfully submitted, 
 
 
 
Daniel D. Purnell 
Executive Director  
 
 


                                            
∗∗  City Attorney approval as to form and legality relates specifically to the legal issues raised in the staff 
report.  The City Attorney's approval is not an endorsement of any policy issues expressed or of the 
conclusions reached by staff on the merits of the underlying complaint. 








Approved as to Form and Legality∗∗ 
 
___________________________ 


City Attorney 
City of Oakland 
Public Ethics Commission 
November 1, 2010 
 
In the Matter of        )       
         )   Complaint No. 10-14 
         )    
              
 
 
Michelle Cassens filed Complaint No. 10-14 June 25, 2010.  
 
I. SUMMARY OF COMPLAINT 
 
 Ms. Cassens alleges Community and Economic Development Agency (CEDA) 
employees James Bondi, Raymond Derania, Miloanne Hecathron and Richard Fielding, and 
Deputy City Attorney Charles Vose, of refusing to provide her with an electronic copy of the 
City's Permit Tracking System (PTS) database.  Attachment 1. 
 
II. FACTUAL SUMMARY    
 
 During the summer of 2009, the City took certain actions with respect to a parcel of 
residential property reportedly owned by Ms. Cassens and her husband, Gwillam Martin.  
During the course of the City's administrative proceedings, Ms. Cassens' attorney made a 
request for all City records in connection with the City's proceedings against Ms. Cassens' 
property as well as "any other similar notices of violation and final determinations that have 
been issued by the City of Oakland to property owners during 2008 and 2009 with respect to 
illegal second units."  In a follow-up letter dated October 29, 2009, Ms. Cassens' attorney 
asserted that the City "completely ignored" his earlier request. 
 
 Mr. Bondi states in a letter to Commission staff that he first learned of Ms. Cassens' 
attorney's request on November 3, 2009, when Mr. Fielding brought it to his attention.  
Attachment 2.  Mr. Bondi sent an email that same day to Mr. Fielding, Ms. Hecathorn, Mr. 
Derania, Mr. Angstadt and Mr. Vose in an attempt, he states, to determine whether the City 
had the capability to produce the requested records.  Attachment 3.  On February 6, 2009, 
Mr. Bondi sent a letter to Ms. Cassens' attorney stating that 152 pages of records were 
available pertaining to Ms. Cassens' property.  As to the request for "similar notices of violation 
and final determinations" during 2008 and 2009, Mr. Bondi stated that the PTS database "does 
not allow searches by violation type."  (As more fully explained below, the PTS database 
contains the City's entire electronic record of the City's property-related activities.)  Mr. Bondi 
stated it would require a case-by-case search of all potential code violations in the PTS system 
to identify similar violations since 2008.  He estimated the total amount of entries that would 
have to be searched to be approximately 15,000.   







 On November 23, 2009, Mr. Bondi sent another letter to Ms. Cassens' attorney basically 
re-affirming his previous letter and indicating that the City Attorney's Office stated that a special 
program could be developed to search the PTS database for the requested records at an 
estimated cost of $1,500.  Attachment 4.      
 
 On November 23, 2009, Ms. Cassens sent an email to Mr. Bondi stating that she made 
a verbal request to him for a "data dump" of the entire PTS database on or about November 
16, 2009.  Attachment 5.  On December 3, 2009, Ms. Cassens sent to Michelle Abney, the 
City Attorney's "Open Government Coordinator", and Bob Glaze, the former director of the 
Department of Information Technology (DIT), an email request for an "electronic copy [of] the 
PTS database in toto except for any proprietary software."  Attachment 6.  There is no record 
that DIT responded to that request at that time.   
 
 On June 24, 2010, Ms. Cassens sent an email to Mark Morodomi of the City Attorney's 
Office seeking to "revisit the issue of my obtaining a digital copy of the PTS database."  
Attachment 7.  Ms. Abney told Commission staff sent the request to DIT for a response.  On 
July 12, 2010, Ms. Abney sent an email to Ms. Cassens that her request for an electronic copy 
of the PTS database was "not readily available as an existing public document."  Ms. Abney 
explained in her email that in order to produce a copy of the complete database, the City would 
have to hire a consultant to write a "custom program" to extract the requested data in an 
electronic format.  The total estimated cost of doing so was $4,800 (four days of work at $150 
per hour) plus $40 for a data cartridge to convey the data.  Attachment 8.   
 
 Ms. Cassens alleges that Mr. Bondi and the other persons named in her complaint   
"violated the California Public Records Act" because they failed to consult with any DIT 
technical staff regarding whether the PTS database could be copied and provided to her in an 
electronic format.  She also alleges to Commission staff that the City is improperly requiring 
payment of special programming costs for a copy of the entire PTS database.  
 
III. ANALYSIS AND DISCUSSION      
 
 A. Applicable Law 
 
  The Sunshine Ordinance provides that the release of public records by any local body, 
agency or department of the City shall be governed by the CPRA unless the ordinance provides 
otherwise.  [O.M.C. §2.20.190]  The CPRA provides that members of the public shall have the right to 
inspect and obtain copies of public records.  [Government Code Section 5263]  A public record 
includes any writing "containing information relating to the conduct of the public's business prepared, 
owned, used or retained by any state or local agency regardless of physical form or characteristics."  
[Government Code Section 6252(d)]  The CPRA imposes a duty on local agencies to assist members 
of the public in making a "focused and effective request that reasonably describes an identifiable 
record" by 1) assisting the requestor in identifying records and information that are responsive to the 
request, 2) describing the information technology and physical location in which the records exist, and 
3) providing suggestions for overcoming  any practical basis for denying access to the records or the 
information sought.  [Government Code Section 6253.1]   


 







  When a copy of a record is requested, the local agency has ten days to determine 
whether to comply with the request and must "promptly" inform the requestor of its decision.  If the 
records or the personnel that need to be consulted regarding the records are not readily available, the 
ten-day period to make the determination may be extended for up to 14 additional days provided the 
requestor is notified in writing by the head of the agency or his or her designee.  If immediate 
disclosure is not possible, the agency must provide the records within a "reasonable period of time, 
along with an estimate of the date that the records will be available."   


 
  Under the Sunshine Ordinance, the Commission is required to "develop and 
maintain an administrative process for review and enforcement of this ordinance, among which 
may include the use of mediation to resolve disputes under this ordinance.  No such 
administrative review process shall preclude, deny or in any way limit a person's remedies 
under the Brown Act or Public Records Act."  [O.M.C. Section 2.20.270(A)(3)]  The 
Commission has developed and maintained an administrative process for review and 
enforcement of the Sunshine Ordinance in the form of the Commission's General Complaint 
Procedures ("GCPs").  Neither the Sunshine Ordinance nor the GCPs provide express 
remedies for the failure to comply with the public records provisions of the Sunshine 
Ordinance.  
   
  1. Specific Law Regarding Copies Of Electronic Records 
 
   The CPRA contains a provision addressing the production of so-called 
"electronic" records: 
 


"(a) Unless otherwise prohibited by law, any agency that has 
information that constitutes an identifiable public record not exempt from 
disclosure pursuant to this chapter that is in an electronic format shall 
make that information available in an electronic format when requested by 
any person and, when applicable, shall comply with the following: 
 
 (1) The agency shall make the information available in any 
electronic format in which it holds the information. 
 
 (2) Each agency shall provide a copy of an electronic record in 
the format requested if the requested format is one that has been used by 
the agency to create copies for its own use or for provision to other 
agencies.  The cost of duplication shall be limited to the direct cost of 
producing a copy of a record in an electronic format. 
 
(b) Notwithstanding paragraph (2) of subdivision (a), the 
requestor shall bear the cost of producing a copy of the record, 
including the cost to construct a record, and the cost of 
programming and computer services necessary to produce a copy of 
the record when either of the following applies: 
 







 (1) In order to comply with the provisions of subdivision (a), the 
public agency would be required to produce a copy of an electronic record 
and the record is one that is produced only at otherwise regularly 
scheduled intervals. 
 
 (2) The request would require data compilation, extraction, 
or programming to produce the record. . ."  [Government Code Section 
6253.9] (Emphasis added.)   


   
 B. Allegations As To Mr. Bondi And Others 
 
  Ms. Cassens alleges that Mr. Bondi and others violated the CPRA essentially 
because he did not consult with DIT technical staff to determine whether it was possible to 
produce an entire copy of the PTS database.  Ms. Cassens bases her allegation on a copy of 
the November 3 email (Attachment 3) that Mr. Bondi sent to Mr. Fielding, Ms. Hecathorn, Mr. 
Derania, Mr. Angstadt and Mr. Vose on the day he says he first learned of Ms. Cassens' 
attorney's request for records.  She argues that his failure to include any DIT representative in 
his email regarding the request, and his deferral to non-technical staff to obtain a "real" answer 
regarding the request, violated his duty to assist members of the public in their search for 
public records and "helped a public agency prevent a member of the public from obtaining 
public records." 
 
  Ms. Cassens' attorney made a written request for a portion of the PTS database 
(all records pertaining to illegal second units during 2008 and 2009) on September 14, 2009, 
and reiterated the request by letter of October 29, 2009.  Mr. Bondi says he first learned about 
the request on November 3 and provided a response three days later.  Despite Mr. Bondi's 
prompt reply, it still took six weeks for CEDA to provide a written response to Ms. Cassens' 
attorney's request, well beyond the ten-day period to do so.   
 
  As to Ms. Cassens' allegations regarding Mr. Bondi's November 3 email, Mr. 
Bondi told Commission staff this is not the first time someone has made a request for all or 
part of the PTS database.  Mr. Bondi told Commission staff that he sent his November 3 email 
to his contact persons within the Building Services Department whom he knew to have 
knowledge of what the PTS database was capable of generating in response her attorney's 
request for records.  Commission staff notes that Ms. Cassens did not make her request for an 
electronic copy of the database until several weeks later, according to her November 23 
email.    
 
  Commission staff finds little factual support for the accusation that Mr. Bondi 
obstructed Ms. Cassens' request for an entire copy of the PTS database by failing to consult 
with a DIT representative in response to her attorney's request for records.  It appears 
reasonable, at least at that point, for Mr. Bondi to consult with CEDA personnel who work 
closely with the PTS database in formulating his agency's response for a specific set of 
records.  In addition, Mr. Bondi told Commission staff that he recalls discussing with Ms. Abney 
in November or December 2009 of the need to involve DIT following Ms. Cassens' request for 
an entire electronic copy of the PTS database.  He said he later became aware that she had 







sent a request directly to DIT for a copy of the database and assumed it was being handled 
directly by DIT.  In light of the above, Commission staff finds little if any factual information to 
support a conclusion that Mr. Bondi violated a duty under CPRA Section 6253.1.1 
 
 C. Ongoing Failure To Provide A Complete Copy Of The PTS Database 
 
  Ms. Cassens claims that the City is unlawfully and/or unreasonably denying her 
request for a complete electronic copy of the PTS database.  In a detailed series of emails to 
Commission staff and other City employees, Ms. Cassens claims that it is possible to make a 
copy of the PTS database using readily available computer technology.  Attachment 9.  She 
rejects the City's position that it is necessary to hire a specialized computer programmer at a 
cost she is unwilling to pay. 
 
  Commission staff has had a number of conversations with Ken Gordon, the 
interim director of DIT, as well as Ms. Hecathorn and Mr. Derania to understand why the City 
cannot easily produce an electronic copy of the PTS database.  The issue is not whether Ms. 
Cassens is entitled to some or even most of the information contained on the PTS database.  It 
is whether a special program is required and, if so, whether she should be required to incur 
that cost.  One of the complicating factors, according to Mr. Gordon, is that the PTS database 
includes confidential information (such as credit card numbers) that would have to be 
segregated from the database.  Since information in the PTS database is not organized into 
the same kind of segregated "fields" like those in more modern computer programs, he claims 
the database cannot be copied using the technologies Ms. Cassens proposes and still exclude 
certain confidential data.  To do so, Mr. Gordon states, will require special programming and 
associated costs.   
 
  Commission staff notes that the City's position with respect to the PTS database 
long precedes Ms. Cassens' request.  Mr. Bondi submits a letter dated September 23, 2004, 
from the Office of the City Attorney that explains in somewhat technical detail how and why an 
electronic copy of the Code Enforcement (PTS) database cannot be produced without 
incurring significant programming costs.  Attachment 10.   Also, a 2003 CEDA staff report to 
the City Council for an upgraded system (PERTS) describes the (still current) PTS database 
as "stone age" technology that "severely hinder[s] the ability of staff to route documents and 
retrieve records in a timely manner (in accordance with the city’s Sunshine Ordinance 
requirements) and analyze content. . ."  Attachment 11.   
 
  Commission staff has had a difficult time evaluating the technical claims in this 
complaint.  The fact that the City has taken the same position with respect to electronic copies 
of the database for more than six years before Ms. Cassens made her request tends to 
support the City's position but is not necessarily dispositive.  The Commission may wish to 
hear directly from Ms. Cassens and any City representative before deciding how to proceed on 


                                            
1 Commission staff also notes that in his email of November 3, Mr. Bondi admonishes the email recipients for 
failing to bring a known records request to his attention "weeks or months after a request was originally made."  







the remaining question of whether the database can be copied in a manner that excludes 
confidential information without incurring special programming costs. 
 
Respectfully submitted, 
 
 
 
Daniel D. Purnell 
Executive Director 
    
 
 
 
 
 
                                            
∗∗  City Attorney approval as to form and legality relates specifically to the legal issues raised in the staff report.  
The City Attorney's approval is not an endorsement of any policy issues expressed or of the conclusions reached 
by staff on the merits of the underlying complaint. 








Approved as to Form and Legality∗∗ 
 
__________________________ 


City Attorney 
City of Oakland 
Public Ethics Commission 
November 1, 2010 


 
In the Matter of       )       
        )   Complaint No. 10-17 
        )     
 


Commission Chairperson Jonathan Stanley filed Complaint No. 10-17 on July 15, 2010, in 
order to preserve any complaint filing periods contained in the Oakland Campaign Reform 
Act (OCRA) and the Limited Public Financing Act (LPFA) arising from potential 
enforcement issues based on a City Auditor's Report (Audit Report) dated June 30, 2010.  
Attachment 1. 


 
I. INTRODUCTION 


 
 During the municipal election of 2008, the LPFA authorized the Commission to disburse 
"public matching funds" to assist candidates running for district City Council offices.1  The 
LPFA required the Office of the City Auditor to conduct audits of all candidates who 
received public funds during that election.  Three candidates applied for and received 
public matching funds in 2008 -- Clifford Gilmore, Sean Sullivan and Nancy Nadel.2  On 
June 30, 2010, the Office of the City Auditor issued its audit of Ms. Nadel's campaign 
finances for the June 2008 election.  Attachment 2. 


 
 The Audit Report provides a summary of applicable law and contains detailed findings.  
Based on those findings, and Commission staff's concern that time might be expiring for the 
period(s) within which a complaint may be filed to allege violations under OCRA and/or the 
LPFA, Chairperson Stanley filed Complaint No. 10-17 pursuant to General Complaint 
Procedure Section I.C.3  Chairperson Stanley states in his complaint that he "agree[s] to 
release to the Public Ethics Commission all interests in this complaint upon the 
Commission's subsequent consideration of whether to proceed with any of the allegations 
stated herein."  He further agrees to "defer to and abide by any decision the Commission 
makes with regard to the disposition of this complaint."       


 
                                            
1 The Oakland City Council amended the LPFA in July 2010 to abolish the "matching fund" program in 
favor of a program that reimburses specific qualified campaign expenditures. 
2 The Commission considered a staff report pertaining to the Auditor's Report of Mr. Gilmore on July 6, 
2009.  An audit of District 3 candidate Sean Sullivan was issued on October 14, 2010. 
3  "Upon filing of a complaint by a member of the public, a City of Oakland employee, or upon the initiation 
or referral by any member of the Public Ethics Commission ("Commission") or elected official, the 
Commission may consider whether an individual or entity, including but not limited to elected officials, city 
officers and employees, is culpable of a violation of any of the laws or regulations set forth in Section I.A. 
above and subject to any remedy, fine or penalty which the Commission is authorized to impose." 







 Because this complaint appears to be duly filed pursuant to GCP Section I.C., this 
report shall constitute a preliminary staff report as specified in GCP Section III.   
 
II. ITEMS OF NONCOMPLIANCE 


 
 The Audit Report identified twelve specific items of "non-compliance" involving one or 
more provisions of the LPFA, OCRA and/or the California Political Reform Act (PRA).  
These items are listed on pages 10 and 11 of the report.  The Commission is not 
authorized to determine violations of the PRA.  It may refer potential violations of the PRA 
to the Fair Political Practices Commission (FPPC), the administrative agency authorized to 
enforce the PRA.    
 
 The following is a description of each specific item of non-compliance identified in the 
Audit Report together with an analysis whether an issue exists as to any potential violation 
of law.  (Some items below combine several Audit Report findings.)   
 
 A. "The campaign inaccurately calculated the total contribution amount on its  
  Form  460s" 
 
  "The campaign failed to report $11,376 in contributions on its    
  Form 460s" 
 
  "The campaign failed to report $2,050 in online 'Click & Pledge'   
  contributions on its Form 460s"   


 
  The Audit Report states that Ms. Nadel's campaign "reported contributions 
totaling $80,251 on the final Form 460 submitted by the campaign committee."  The report 
noted this amount included $15,643 the campaign received in public matching funds.  
Based on a review of the campaign committee's bank statements, the Audit Report 
determined that Ms. Nadel's committee actually received a total of $91,627, a difference of 
more than $11,376 between what was actually received and what was actually reported.  
According to the Audit Report, $2,050 of this undisclosed amount was obtained through an 
online "Click & Pledge" program whereby contributors could make contributions over the 
internet using a credit card, the proceeds of which were deposited directly into the 
candidate's campaign account.  The Audit Report further found that the Nadel campaign 
maintained a "spreadsheet" of daily contributions that "exceed[ed] the amount of 
contributions reported on its Form 460s." 
 
  COMMISSION STAFF ANALYSIS:  The PRA, OCRA and the LPFA do not 
regulate or restrict the total amount a local candidate may receive from all donors during 
an election.  The PRA does require candidates to accurately disclose campaign finances. 
[Government Code Section 84200 et seq]   
 
  LPFA Section 3.13.080(G) also provides in relevant part: 
 







"An eligible candidate shall be approved to receive public matching funds if the 
candidate meets all of the following requirements:. . .The candidate has filed, and 
completely and accurately executed, all pre-election campaign statements that 
are due at the time matching funds are payable.  All candidates receiving 
matching funds shall timely file, and completely and accurately execute, all post-
election campaign statements for each election in which they received matching 
funds." 


 
  Ms. Nadel stated in her written response to the Audit Report that: 
 


"The audit finding that the donation tracking log did not accurately document all 
cash donations is valid.  However none of the individual cash contributions 
exceeded $100 and all were accurately reported on the Form 460 as 
miscellaneous contributions to cash during each reporting period.  None of the 
cash contributions were eligible for matching through the program, and the 
campaign did not request any matching funds for these donations." 


 
Ms. Nadel told Commission staff that she believed some of the discrepancy resulted from a 
change in campaign treasurers.  She stated her ability to engage in "forensic campaign 
financial reporting" would be limited because her former treasurer has left the area and that 
her requests for check copies have been delayed by the bank.   
 
  Based on the above discrepancy between the Audit Report's findings and Ms. 
Nadel's admission that her campaign failed to disclose approximately $11,376 in campaign 
contributions, Commission staff concludes that there is an issue whether Ms. Nadel 
violated LPFA Section 3.13.080(G) -- [failure to completely and accurately execute all pre- 
and post-election campaign statements.]  This alleged violation appears to have been 
ongoing into the two-year period within which complaints under the LPFA must be brought.  
[LPFA Section 3.13.200(G)]     
 


B. "The campaign failed to establish a system of recordkeeping sufficient to 
 ensure that receipts and expenditures were recorded accurately"  


 
The Audit Report concludes, based on its review of Ms. Nadel's campaign 


records, that it failed to maintain those records required under the PRA to ensure that 
receipts and expenditures are accurately recorded and reported.   


 
Commission Staff Analysis:  PRA Section 84104 provides in relevant part:  
 
"It shall be the duty of each candidate, treasurer, and elected officer to maintain 
detailed accounts, records, bills, and receipts necessary to prepare campaign 
statements, to establish that campaign statements were properly filed, and to 
otherwise comply with the provisions of this chapter..."   
 
FPPC regulations provide in great detail the kinds of records candidates must 


create and retain.  [See 2 Cal. Code Regs. Section 18401; Attachment 3.]  Candidates are 







required to maintain and keep accounts, records, bills, receipts and "original source 
documentation" for a period of four years.  The Audit Report is silent on what specific 
records Ms. Nadel failed to maintain.   


 
Neither OCRA or the LPFA contains a specific recordkeeping requirement.  Local 


candidates are governed by the PRA in this regard.   
 


C. "The campaign accepted and deposited $540 in cash from one contributor, 
 which exceeded the $100 limit." 


 
The Audit Report states that "$540 in cash was accepted by the campaign from 


one contributor."  [Emphasis added.]  Ms. Nadel states in her written response to the Audit 
Report that: 


 
"Due to a misinterpretation of the donation tracking log [spreadsheet], the actual 
amount of the cash donation was $40.  The $500 donation was by check.  
Neither of these donations were eligible for matching funds through the program, 
and the campaign did not request any matching funds for these donations." 


 
The City Auditor responds by stating Ms. Nadel's comment "is incorrect": 
 
"The campaign's bank statements identified a total of $660 [sic] in cash that was 
deposited into the campaign's account.  The campaign states that the $500 cash 
contribution recorded on the campaign's own spreadsheet was actually a $500 
check contribution.  However, the campaign was not able to provide a copy of the 
$500 check in response to a request from the City Auditor's Office.  In addition, 
the campaign was not able to identify the sources for the $660 in cash 
contributions."  
 
Commission Staff Analysis:  PRA Section 84300(a) states "No contribution of 


one hundred dollars ($100) or more shall be made or received in cash."  The $500 
campaign contribution in question appear to be from James Meagher dated March 1, 2008.  
Ms. Nadel's Form 460 duly reports this contribution, indicating Mr. Meagher's address and 
occupation ("retired").  If the contribution were received in cash it could constitute a 
violation of PRA Section 84300(a).  The Commission is not authorized to determine this 
potential violation of law.   


 
D. "The campaign accepted and deposited contributions from one 
 contributor that exceeded the voluntary individual contribution limit of $600 
 by $250." 


 
 The Audit Report provides no further detail on this allegation.  Ms. Nadel claims 


in her written response: 
 


"Margo Schueler and Paul Cox are married.  However they did not send checks 
signed by each of them separately.  Instead Paul signed both a $600 check and 







a $250.  We did not catch that one of the checks was not signed by Margo as 
had been the understanding when the contribution was sought." 


 
 Commission Staff Analysis:  Commission staff obtained copies of the two 


checks in question.  Attachment 4.  The checks demonstrate that they were both signed 
by the same person, presumably by Mr. Cox.   


 
 OCRA Section 3.12.100(A) provides: 
 


"Contributions by a husband and wife shall be treated as separate contributions 
and shall not be aggregated." 


 
 FPPC Regulation Section 18533 provides:  
 


"(a) A contribution made from a checking account by a check bearing the printed 
name of more than one individual shall be attributed to the individual whose 
name is printed on the check and who signs the check, unless an accompanying 
document directs otherwise..."   


 
In the absence of an any "accompanying document direct[ing] otherwise" the contributions 
are presumably attributable to Mr. Cox, thus raising an issue whether the maximum 
contribution limit of $600 was violated pursuant to 3.12.050(B).  However, both 
contributions were made on March 3, 2008, and May 18, 2008, respectively.  Any violation 
resulting from these contributions appear to be outside the two-year period within which 
allegations under OCRA may be filed.  [OCRA Section 3.12.280(F)] 


 
E. "The campaign failed to report $1,667 in expenditures on its Form 460s." 


 
 Based on a review of Ms. Nadel's campaign statements and bank account, the 


Audit Report states Ms. Nadel made $76,076 in campaign expenditures, or $1,667 more 
than the $74,409 reported on her campaign filings.  Ms. Nadel states in her written 
response: 


 
"The audit finding of $1667 in expenses unreported on Form 460 was an 
omission of one staff payroll expense.  The revised Form 460 has been prepared 
and submitted correcting this admission."   
 


 OCRA Section 3.12.190 permits candidates to voluntarily limit their campaign 
spending.  Candidates who voluntarily agree to limit their campaign expenditures are 
permitted to receive contributions at the higher rate under OCRA Section 3.12.050(B) and 
3.12.060(B).  The voluntary expenditure ceiling for the election in City Council District Three 
during the 2008 election was $115,000.  Thus while spending significantly less than the 
voluntary expenditure ceiling, there is an issue whether Ms. Nadel "completely and 
accurately executed" all pre- and post-election campaign statements as required under 
LPFA Section 3.13.080(G).  This alleged violation appears to have been ongoing into the 







two-year period within which complaints under the LPFA must be brought.  [LPFA Section 
3.13.200(G)] 


 
F. "The status of a $5,000 contribution by the candidate as a    
 donation or a loan is unclear due the campaign committee's filing  
 the contribution as a donation on its Form 460s; though stating that   
 it was a loan during the audit."       
 
 The relevant provisions of LPFA Section 3.13.090 provide: 
 


". . .a candidate who accepts public matching funds shall not receive 
contributions or loans from the candidate’s own funds which aggregate total 
exceeds 5 percent of the voluntary expenditure ceiling for the office being sought. 
If the voluntary expenditure ceilings for the office being sought are lifted, this 
provision shall not apply." 


 
The purported contribution/loan of $5,000 is beneath the five percent voluntary expenditure 
ceiling for personal donations applicable to the District Three election (5% x $115,000 = 
$5,750).  The significant consequence of characterizing a personal payment to a 
candidate's campaign account as either a loan or a donation relates to a candidate's ability 
to repay himself or herself.  Generally, a candidate may use campaign funds to repay a 
personal "loan" over time.  Whether Ms. Nadel changes the characterization of her $5,000 
payment from a contribution to a loan is not a matter regulated under OCRA or the LPFA. 


 
G. "The campaign failed to return $100 in public matching funds within  the 
 allotted seven business days from the date the contribution check was 
 returned for insufficient funds." 


 
"The campaign did not clearly document if the $11,430 returned in October 
2008 included the $100 public matching funds that should have been 
returned to the City within the allocated seven days after the contribution 
check was returned for insufficient funds." 
 
The Audit Report found that Ms. Nadel's campaign had one $250 contribution 


returned to a donor due to insufficient funds.  The Audit Report also found that Ms. Nadel's 
campaign submitted the same contribution check for matching funds and that Commission 
staff matched the first $100 based on the submitted check.    


 
Commission Staff Analysis:  The contribution check in question was a 


contribution from "The Home Of Chicken And Waffles", a local business.  Ms. Nadel reports 
receiving the contribution on April 10, 2008.  The bank statement indicated that the check 
had been returned to the donor on April 17, 2008.  The bank statement covered the period 
from 4/1/08 through 4/30/08, although it is unclear when the bank statement was delivered 
to and reviewed by Ms. Nadel or her treasurer.  Attachment 5.  Ms. Nadel submitted a 
copy of the check for matching  funds on or about May 4, 2008.  Attachment 6.  







Commission staff matched the first $100 of the contribution pursuant to LPFA Section 
3.13.110.  


 
LPFA Section 3.13.110(F) provides: 


 
"In the event matching funds are paid to a candidate based on a contribution that 
is returned to the donor for any reason, the candidate shall return to the Public 
Ethics Commission the amount received in matching funds based on the 
returned contribution no later than seven (7) business days after the contribution 
is returned to the donor." 
 
The Audit Report states that it was unable to determine whether the $100 in 


matching funds was part of the $11,430 in "unencumbered matching funds" returned to the 
Commission in October 2008.  The ongoing failure to return the $100 received in matching 
funds appears to have occurred inside the two-year period within which complaints under 
the LPFA must be filed.   


 
H. "The campaign returned, on October 22, 2008, $11,430 of $15,551 in   
 unencumbered funds but failed to do so within the 31-day allocated   
 time period." 


 
"The campaign returned, on March 2, 2010, all remaining public matching 
funds received of $4,213, thereby returning all unencumbered funds 
identified by the audit, however, it had failed to do so within the 31-day 
allotted time period."  


 
Ms. Nadel reported an ending cash balance of $11,430 on its Form 460 for the 


period ending July 31, 2008.4  On October 12, 2008, Commission staff sent a letter to Ms. 
Nadel stating that any unencumbered matching funds had to be returned to the Election 
Campaign Fund. Attachment 8.  On October 22, 2008, Ms. Nadel delivered a check in the 
amount of $11,430 to the Commission which caused it to be deposited into the Election 
Campaign Fund.   


 
The Audit Report further states that during the course of the audit it was 


determined that the campaign actually possessed unencumbered funds in the amount of 
$15,551.  On March 2, 2010, Ms. Nadel delivered a check to the Commission in the amount 
of $4,213 which Commission staff caused to be deposited into the Election Campaign 
Fund.  The two repayments of $11,430 and $4,213, respectively, equal the total amount of 
matching funds Ms. Nadel received during the June 2008 election.    


 
Commission Staff Analysis:   
 
LPFA Section 3.13.150(B) provides: 
 


                                            
4 The actual reporting period should have been from 5/18/08 through 6/30/08. 







"Unencumbered matching funds must be returned to the Election Campaign 
Fund no later than thirty-one (31) calendar days from the earlier of the last day of 
the semi-annual reporting period following the election, or the candidate's 
withdrawal from the election.  Any unencumbered campaign funds remaining as 
of the last day of the semi-annual reporting period following the election, or the 
candidate's withdrawal from the election, shall be considered unencumbered 
matching funds to be returned to the Election Campaign Fund, up to the amount 
of matching funds received for that election by the candidate."  
 


  Under Section 3.13.150(B), Ms. Nadel arguably should have made a 
determination and payment of the amount owed no later than July 31, 2008.  Her 
campaign's own calculations demonstrated an ending surplus of $11,430, which she did not 
pay until after receiving the reminder notice from Commission staff in October 2008.  It was 
through the audit process that an additional $4,213 in unencumbered funds was shown to 
exist, which Ms. Nadel repaid in March 2010.  Commission staff concludes an issue exists 
whether Mr. Nadel made a timely return of unencumbered matching funds pursuant to 
LPFA Section 3.13.150(B). 
 
III. FURTHER AUDIT REPORT RECOMMENDATIONS 
 
 The Audit Report makes four recommendations to the Commission for the future 
administration of the LPFA.  These recommendations will be the subject of a future staff 
memorandum after the Commission considers the third and final Audit Report pertaining to 
Sean Sullivan and reviews the administration of the public financing program for the 2010 
election.  
 
IV. STAFF RECOMMENDATION  
 
 Commission staff recommends that the Commission: 
 
 1) Refer to the FPPC those allegations pertaining to the PRA, specifically those 
allegations identified and discussed in Sections II.A, II.B, II.C and II.E, above. 
 
 2) Consider whether to hold a hearing on those allegations pertaining to the LPFA 
and/or OCRA, specifically those identified and discussed in Sections II.A, II.E, II.G and II.H, 
above. 
 
 In deciding whether to conduct a formal hearing, the Commission may wish to consider 
the magnitude of harm or prejudice to the public, the chance that the alleged conduct is 
likely to continue, the amount of time and resources the Commission wishes to devote to 
conducting a formal hearing on this subject, and/or the availability or suitability of other 
remedies.   


 
 Should the Commission decide to schedule a formal hearing in this matter, the 
Commission's General Complaint Procedures require the Commission to decide whether to 
sit as a hearing panel or to delegate its authority to hear evidence to one or more 







Commission members or to an independent hearing examiner.  Commission staff 
recommends that the Commission still direct staff to discuss a settlement with Ms. Nadel 
even if it chooses to pursue a formal hearing on any of the allegations. 


 
Respectfully submitted, 


 
 
 


Daniel D. Purnell 
Executive Director  


 
 
 


                                            
∗∗  City Attorney approval as to form and legality relates specifically to the legal issues raised in the staff 
report.  The City Attorney's approval is not an endorsement of any policy issues expressed or of the 
conclusions reached by staff on the merits of the underlying complaint. 
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October 14, 2010 
 
PUBLIC ETHICS COMMISSION 
OAKLAND, CALIFORNIA 
 
RE:  COMPLIANCE REVIEW OF THE COMMITTEE TO ELECT SEAN SULLIVAN  
 
 
Dear Members of the Commission: 
 
Attached is the audit of the Committee to Elect Sean Sullivan, as required by Oakland’s 
Limited Public Financing Act (LPFA). In December 1999, the Oakland City Council adopted 
LPFA, which implements the objectives of Oakland’s Campaign Reform Act and incorporates 
requirements of the California Fair Political Practices Commission (FPPC). LPFA provides a 
limited amount of public funds to assist eligible candidates in running for City Council 
offices. All candidates for the Office of City Councilmember who were certified to appear on 
the ballot in 2008 could apply for public matching funds. 
 
The Act requires the Office of the City Auditor to conduct audits of all candidate campaigns 
who receive matching funds. For the June 3, 2008, election, Sean Sullivan was one of three 
candidates to receive public matching funds. Specifically, Sean Sullivan’s campaign for the 
District 3 City Council seat received $9,839 in public matching funds. To support his 
election, the candidate formed a campaign committee, the Committee to Elect Sean 
Sullivan. 
 
The audit’s main objective was to determine if the candidate complied with LPFA.  The 
audit’s scope addressed the requirements applicable to the June 3, 2008, nominating 
election. The audit found that the Committee to Elect Sean Sullivan did not comply with 
essential requirements of LPFA, including accurate contribution and expenditure reporting, 
as well as recordkeeping guidelines. The campaign’s required financial reports significantly 
differed from bank statement records – $13,173 more in contributions were reported than 
were deposited and $8,000 more in expenditures were reported than were recorded in the 
campaign’s bank account.   
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October 14, 2010 
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The campaign reported $22,787 in unitemized contributions, approximately one-third of 
campaign contributions, but failed to indicate the source for any of these funds in its daily 
contribution records. The audit verified approximately $4,000 in contributions that were 
accurately unitemized, resulting in over $18,000 that could not be verified due to the lack of 
documentation.   
 
Additionally, the audit identified two questionable cash expenditures that totaled $6,459 and 
indicated potential misuse of public funds. As a result, my Office took the necessary step of 
referring these expenditures to the Alameda County District Attorney’s Office for further 
review. The remaining areas of non-compliance are discussed in detail throughout the 
report. As a result of the findings, the audit concluded that the campaign should repay all of 
the $9,839 in public matching funds to the City. 
 
In regard to noncompliance issues, we recommend that the Public Ethics Commission (PEC) 
review this report and determine what actions should be taken to address these compliance 
exceptions by the campaign. At the program level, my Office recommends that the PEC 
ensure candidates receive additional guidance on following recordkeeping guidelines to 
ensure contributions and expenditures are recorded promptly and accurately.  
 
The public matching funds program is provided to assist candidates who desire to become 
public servants in our community. This audit illustrates an unfortunate example of a 
campaign that did not understand the rules, but more importantly, did not understand that 
any misuse of public funds undermines public trust in our political system.  
 
A response from the Sean Sullivan campaign to this audit is provided in the back; however, 
there are no justifications or mitigating reasons for improper recordkeeping and misuse of 
public funds. Any candidate who elects to participate in the LPFA program freely accepts the 
responsibilities of managing public funds. 
 
This election year I hope this report serves as a reminder for all candidates that every 
publicly matched dollar must fully comply with state and local public financing requirements. 
 
  
Respectfully submitted,  
 
 
 
 
 
COURTNEY A. RUBY, CPA, CFE 
City Auditor 







  


Table of Contents    
 
Overview 
 
 
 
 
 
Issues 
 
 
 
 
 
Conclusion 
 
 
 
 
 
Recommendations 
 
 
 
 
 
Campaign’s Response 
 
 
 
 
 
City Auditor’s Response to Campaign’s 
Response 
 
 
 
 
                             
 
 
 
 
 
 
 
 
 
 
 


 
1 
 
 
 
 
 
5 
 
 
 
 
 
13 
 
 
 
 
 
15 
 
 
 
 
 
17 
 
 
 
 
 
21 
 
 
 







 


 


 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


This page was intentionally left blank. 







  


 
 
Overview 


 


The Committee to Elect Sean Sullivan was formed in February 2008 to 
support the election of Sean Sullivan to City Council District 3 in the June 
2008 election. The campaign applied for and received public matching funds.  
The campaign did not comply with essential requirements of the Limited 
Public Financing Act (LPFA), Oakland Campaign Reform Act (OCRA), California 
Fair Political Practices Commission (FPPC) or the administrative instructions 
as issued by the Public Ethics Commission (PEC), including the voluntary 
contribution ceiling, expenditure and contribution requirements, and 
recordkeeping guidelines. The audit’s findings, conclusions, and 
recommendations are presented in this report. 
 
 


Background 


 


 


 
The Oakland City Council adopted LPFA in December 1999; the law became 
effective on January 1, 2001. LPFA was passed to accomplish the objectives 
of OCRA. OCRA is a local campaign-financing ordinance that regulates 
contributions and campaign spending. It exists in addition to the California 
Political Reform Act (Government Code Section 81000 et seq) and its many 
requirements. Candidates for Oakland elective office must comply with both 
California and Oakland campaign laws when running for office. 
 
LPFA provides a limited amount of public funds to assist eligible candidates in 
running for City Council offices. All candidates for City Council offices may 
apply for public matching funds if they are certified to appear on the ballot 
and if they have filed a statement with the City Clerk indicating acceptance of 
a voluntary spending ceiling, as required in OCRA. The highlights of the Public 
Matching Fund program are: 


1. Eligible candidates may receive one dollar of public matching funds 
for every dollar raised of the first $100 or less by each contributor per 
election. This means that the program will match every dollar a 
candidate receives, deposits and verifies on the Public Matching Funds 
Claim Form, up to a total amount of $100 per contributor, per 
election.  For example, in the 2008 election cycle, the maximum an 
eligible candidate could receive from any individual contributor was 
$600. Regardless if that contributor gives one check in the amount of 
$600 or six checks of $100, the program will only match the first 
$100 of any contribution from any individual contributor. 


2. The City will match the first $100 of every qualified campaign 
contribution received and deposited within 180 days before the 
election.  Eligible contributions must originate from donors whose 
residence or business is located within the City of Oakland. The 
maximum amount a candidate can receive in public matching funds is 
30 percent of Oakland's voluntary expenditure ceiling for the office 
being sought.  


3. Candidates must first raise campaign contributions in an amount at 
least equal to five percent of the voluntary expenditure ceiling for the 
office being sought to become eligible to receive public matching 
funds. Once eligible, candidates are entitled to receive accelerated, 
lump-sum grants of public matching funds.  
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To receive public matching funds, candidates must agree to limit their 
campaign spending to a pre-set expenditure “ceiling.” OCRA establishes a 
formula that sets the expenditure ceiling for elected officials and candidates. 
Every year, the Office of the City Clerk adjusts those ceilings based on 
increases in the cost of living.  
 
The PEC is authorized to implement and administer the Public Matching Fund 
program. The PEC has adopted administrative regulations to interpret and 
implement the program. The PEC is also the administrative enforcement 
body for OCRA. The Act requires the City Auditor to conduct audits of all 
candidates receiving public matching funds.  
 
For the June 3, 2008 election, Sean Sullivan was one of three candidates to 
receive public matching funds. Specifically, the Sean Sullivan campaign for 
the City Council District 3 seat received $9,839 in public matching funds. To 
support his election, the candidate formed a committee, the Committee to 
Elect Sean Sullivan. 
 


 


Objectives, Scope 
& Methodology 


 


 
Audit Objectives 


In accordance with LPFA, the Office of the City Auditor conducted an audit of 
the Committee to Elect Sean Sullivan. The seven objectives of the audit were 
to determine whether: 


1. The Committee complied with the applicable voluntary contribution 
limits 


2. The Committee complied with the applicable voluntary expenditure 
ceiling 


3. The Committee raised campaign contributions in an amount at least 
equal to five percent of the voluntary expenditure ceiling before 
receiving public matching funds, as required in LPFA 


4. The Committee deposited public matching funds checks into its 
checking account 


5. The Committee made only lawful qualified campaign expenditures 
from its campaign checking account 


6. The Committee had any unencumbered public matching funds, and if 
so, the dollar amount and whether the funds were returned to the 
PEC in a timely manner 


7. The Committee received contributions, from the candidate’s own 
funds, and if the amount exceeded five percent of the voluntary 
expenditure ceiling for the office being sought 


 
Audit Scope  


The audit scope addressed the requirements applicable to the June 3, 2008 
election.  
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Audit Methodology 


The audit included a review of the Committee’s records for the time period 
covered by the audit. We reviewed and analyzed documents, including: 


• California Fair Political Practices Commission Recipient Campaign 
Statements (Form 460s) 


• Amendment to Campaign Disclosure Statement 
• Oakland Municipal Code Chapter 3.12, Campaign Reform Act 
• Chapter 3.13, LPFA 
• PEC’s “ A Guide to Oakland’s Campaign Reform Act (OCRA)” 
• PEC campaign files 


We also examined the Committee’s accounting records for all campaign 
contributions, including bank statements, cancelled checks,  and vendor 
invoices. Inquiries were also conducted with the candidate, campaign 
treasurer, and PEC staff. To determine whether the Committee complied with 
LPFA, we analyzed campaign contributions and expenditures.  
 
We performed the review in accordance with generally accepted government 
auditing standards. Those standards require that we plan and perform the 
audit to obtain sufficient, appropriate evidence to provide a reasonable basis 
for our findings and conclusions based on our audit objectives. We believe 
that the evidence obtained provides a reasonable basis for our findings and 
conclusions based on our audit objectives.  
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Issue #1   
Did the candidate comply with the applicable voluntary contribution limits? 


Background 


 


The City will match the first $100 of every qualified campaign contribution 
received and deposited within 180 days before the election.  In addition, only 
contributions from donors whose principal residence or primary place of doing 
business is located within the City of Oakland will be matched. The address 
appearing on the check will be presumed to be the actual residence or place 
of doing business of the contributor. The campaign is also required to report 
all contributions on the FPPC Recipient Committee Campaign Statements 
(Form 460s).   
  
Contributions below $100 are allowed to be aggregated and reported as 
unitemized. Contributions of $100 or more must be itemized individually on 
the Form 460s; the contributor’s address, occupation and employer (if self-
employed, name of the business) should be listed. Individuals were allowed 
to contribute up to $600 per election; broad-based political committees were 
allowed to contribute up to $1,300 per election. These committees are 
defined as two or more people that:  


• Have been in existence for more than six months 


• Receive contributions from one hundred or more persons      


• Are acting in concert, contribute to five or more candidates 


For contributions received from broad-based political committees, the 
campaign is required to list the broad-based political committee’s FPPC 
identification number. 


Findings    The campaign reported contributions totaling $70,661 on its Form 460s 
submitted by the campaign committee. This amount did not include $9,839 it 
received in public matching funds, which would bring total contributions, 
according to the campaign’s reported records, to $80,500.  The audit verified, 
through the campaign’s bank statements, $67,307 in contributions and public 
matching funds. Therefore, the contributions reported by the campaign 
exceeded the amount that was deposited into the bank account by $13,173.1   
 
Furthermore, the audit found that the campaign made errors on its Form 
460s. Specifically, the campaign reported $22,787 in unitemized 
contributions, approximately one-third of campaign contributions, but failed to 
indicate the source for any of these funds in its daily contribution records.  
The audit verified approximately $4,000 in contributions that were accurately  
unitemized, resulting in over $18,000 that could not be verified due to the 
lack of documentation.   
 
 
 


                                                 
1 $80,500 (total contributions reported on Form 460s plus public matching funds) 
-  67,327 (total amount of verifiable contributions by the campaign’s bank statement / online contribution reports) 
 $13, 173 
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Additionally, on the Form 460s, the campaign: 


• Failed to calculate itemized contributions accurately 


• Reported duplicate contributions 


• Listed contributions that were not verifiable by the campaign’s bank 
statements or online contribution reports      


 
Lastly, the audit found the following noncompliance items: 


• The campaign did not maintain accurate daily records of 
contributions or expenditures as required under FPPC 


• Two contributions exceeded the $600 contribution limit by a total of 
$1,800 


• Eight contributions that were $25 or more, totaling $694 did not 
contain the full name of the contributor and street address as 
required 


• The campaign accepted and deposited a total of $710 in cash from 
an undisclosed source of funding, resulting in a violation of FPPC 
and OCRA’s $100 cash contribution limit 


 
We recommend that the PEC “administer appropriate penalties and 
fines not to exceed three times the amount of the unlawful 
contribution or expenditure,” as stated in OCRA. In addition, we 
recommend that the PEC report these violations to the FPPC.   


 
 


Issue #2 


Did the candidate comply with the applicable voluntary expenditure limits? 


Background 


 


Under the Public Matching Fund Program, the City matches the first $100 of 
every campaign contribution of a donor who resides or has a business in 
Oakland, provided that the candidate respects a “voluntary expenditure 
ceiling” of $115,0002. The candidate agreed to the voluntary expenditure for 
the nominating and general election. 


Findings 


 


 


The campaign reported spending $75,978 on its Form 460s. The audit 
reviewed the campaign’s Form 460s and bank statements to verify the total 
amount of expenditures. The audit found that the expenditure amount based 
on bank statements was $67,294 for the Committee to Elect Sean Sullivan; 
therefore, the campaign reported spending over $8,000 more than what was 
expended through its bank account. Nevertheless, the campaign complied 
with the voluntary expenditure limit of $115,000. 
 
We recommend that the PEC take the necessary administrative action 
to address the campaign’s non-compliance issue of incorrectly 
reporting expenditures on its Form 460s. 


                                                 
2 The voluntary expenditure ceiling amounts are adjusted annually by the City Clerk to reflect any increase in the 
cost of living in the immediate San Francisco Bay Area, as shown by the Consumer Price Index.  The voluntary 
expenditure ceiling for the 2008 election for District 3 City Council seat was $115,000. 
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Issue #3   
Did the candidate receive contributions from his or her own funds that exceed five percent 
of the voluntary expenditure ceiling for the office being sought? 


Background 


 


Candidates may contribute as much as they want to finance their own 
campaigns. However, as a condition of participating in the Public Matching 
Fund program, candidates agree not to receive contributions or loans from 
their own funds in excess of five percent of the voluntary expenditure ceiling 
(unless the voluntary expenditure ceilings are lifted under Oakland Municipal 
Code Section 3.12.220).  
 


Findings   The candidate made three contributions of $560 from his own funds to the 
Committee to Elect Sean Sullivan campaign. This amount did not exceed five 
percent of the personal contribution voluntary expenditure limit of $5,7503. 
 
 
 


 


Issue #4 
Were contribution checks submitted to the PEC for public matching funds deposited into 
the candidate’s campaign checking account and not returned to the committee for 
insufficient funds or returned to the contributor? 


Background 


 


In the event public matching funds are paid to a candidate based on a 
contribution that is returned to the donor for any reason, the candidate is 
required to return to the PEC the amount received in public matching funds 
based on the returned contribution no later than seven business days after 
the contribution is returned. 


 
 


Findings    The campaign deposited all of the contributions submitted for public matching 
funds into the campaign checking account as required. All checks deposited 
into the account cleared and were not returned for insufficient funds.   


 
 
 
 
 
 
 
 
 
 
 


                                                 
3 5 percent of $115,000 = $5,750 
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Issue #5 


Were public matching fund checks deposited into the campaign’s checking account? 


Background 
 


In accordance with Oakland’s Limited Public Financing Act, all public matching 
funds shall be deposited directly into the candidate’s campaign checking 
account.  
 


Findings  The Committee to Elect Sean Sullivan deposited all of the $9,839 of public 
matching funds into the campaign checking account, as required. 
 
 
 


 


Issue #6 


Did the campaign committee make only lawful qualified campaign expenditures from their 
campaign checking account? 


Background 


 


Public matching funds can be used for any lawful qualified campaign 
expenditure4. They may not be used to pay back any personal loan made by 
the candidate or any illegal campaign expense. In addition, all candidates 
receiving public matching funds must submit to the PEC staff "sufficient proof 
of payments" for campaign expenses. This "proof of payments" can and will 
include any invoice, receipt, bill or other written demand for payment 


 


Findings  The campaign reported $75,978 in expenditures on its Form 460s.  The 
amount of expenditures according to the campaign’s bank statements was 
$67,294. Therefore, the amount reported on the Form 460s exceeded the 
amount of expenditures in the bank statements by over $8,000.  The audit 
found that the campaign failed to keep all original source documents of 
purchases made during the campaign. The Office requested the campaign 
provide proof of payment copies but the campaign failed to do so for several 
purchases, which violated OCRA requirements that campaigns retain source 
documents for a minimum of four years following the election year. 
 
Additionally, the audit identified several issues of concern that indicated 
potential misuse of public funds. These concerns arose from the following two 
expenditures: 
 


1. Unverifiable $4,459 cash payment to a campaign vendor 


During audit fieldwork, the campaign submitted an invoice to the City 
Auditor’s Office from a campaign vendor, dated May 20, 2008, for 
$4,459 and claimed to have paid the invoice in cash.   
 
 


                                                 
4 An "expenditure" is generally defined as any payment made for the purpose of influencing a voter's support or 
opposition to a candidate (or ballot measure). 
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The audit verified the campaign’s withdrawal of $4,459 in cash from the 
campaign account, which itself violates FPPC regulations that prohibit 
cash withdrawals over $100 and cash payments over $100. 


The Office also contacted the vendor directly to request all invoices sent 
to the campaign to verify the $4,459 invoice. The vendor sent only two 
invoices, neither of which was for $4,459. When asked about the 
missing invoices, the vendor informed us that their computer crashed in 
2008 and some invoices were lost.   


The Office informed the vendor that the campaign claimed to have 
made a cash payment to them for $4,459 and requested they provide 
proof of deposit from their bank for $4,459. The vendor responded  in 
writing: 


• Stating that the bank did not find a payment or deposit for 
$4,459; 


• Informing the Office that the vendor never accepts cash 
payments from a customer; and 


• Stating they did not accept $4,459 in a cash payment 
specifically from the Committee to Elect Sean Sullivan.  


The campaign’s claim that $4,459 in cash was used to pay the vendor 
could not be verified and has raised concerns of potential misuse of 
campaign funds, in addition to violating FPPC regulations for $100 cash 
withdrawals and payments. 


 


2. Potential erroneous invoice and receipt of cash payment for 
$2,000 


The campaign’s bank statement included a $2,000 cash withdrawal from 
the campaign’s bank account. The audit requested documentation 
supporting the $2,000 cash withdrawal. The candidate informed the 
Office that the $2,000 was used to pay a campaign consultant. The 
audit requested a consultant invoice for this transaction. The campaign 
submitted an invoice and a receipt of cash payment for $2,000, both 
allegedly from the campaign consultant. As discussed in the first 
expenditure, FPPC regulations prohibit cash withdrawals and cash 
payments over $100. 


The audit identified in the campaign’s submitted documents photocopies 
of an additional withdrawal and deposit for $2,000 that occurred in the 
same month as the alleged $2,000 cash payment to the campaign 
consultant. The withdrawal was due to a check written out to cash for a 
cashier’s check. The deposit was due to the re-deposit of the 
cashier’s check, which was marked, “Not used for purposes intended.”  
The audit determined through the bank statements and copies of the 
transaction documentation that the $2,000 cash withdrawal was used 
for the cashier’s check and the cash deposit reflected the re-deposit of 
the cashier’s check back into the campaign’s account. 
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The bank statement and documentation of the cashier’s check did not 
support the cash payment to the campaign consultant.  This raised 
concerns of a potential erroneous invoice and receipt of cash payment, 
in addition to the violation of FPPC regulations on $100 cash withdrawals 
and payments.  


 
Due to the questionable nature of the two expenditures, the Office of 
the City Auditor referred them to the Alameda County District 
Attorney’s Office for further review.  Additionally, we recommend that 
the PEC “administer appropriate penalties and fines not to exceed 
three times the amount of the unlawful contribution or expenditure” 
as stated in OCRA.  In addition, we recommend that the PEC report 
the violation to the FPPC. 


 


Issue #7 


Did the candidate have any unencumbered public matching funds as of the Election Day 
and, if so, the amount? 


Background 
 


LPFA treats any "unencumbered" campaign funds remaining as of the last day 
of the semi-annual reporting period following the election (or as of the date of 
withdrawal from the election) as unspent public matching funds that must be 
returned to the City. Campaign funds are considered "encumbered" if the total 
financial obligations (excluding personal loans or unlawful expenditures) 
exceed the total amount of contributions actually received by the date of the 
election or withdrawal.  Funds are considered encumbered if they are required 
for accounts payable billed or accounts payable for which bills are expected.  
The unencumbered funds must be returned no later than 31 days from the 
earlier of: 


• The last day of the semi-annual reporting period following the election 


 -or-  


• The candidate's withdrawal from the election 


The return of campaign funds cannot exceed the amount of public matching 
funds received.   
 


Findings  The Committee to Elect Sean Sullivan had unencumbered funds at the end of 
the election-reporting period. However, given the overall lack of 
documentation and inaccuracies found in the campaign’s records during the 
audit, the exact amount of unencumbered funds could not be determined. 
 
Moreover, the campaign’s poor records retention and inaccuracies in 
managing its finances demonstrated the inability to effectively manage the 
public matching funds received from the City. FPPC requires that the Form 
460s are filled out accurately and all funds are deposited into the campaign’s 
bank account.     


 
As discussed in Issue #1, the campaign reported contributions on its Form 
460s that were unsupported by the bank statement or online contribution 
reports. The reporting errors resulted in a difference of $13,173 between 
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contributions reported on the campaign’s Form 460s and its bank statements.  
As discussed in Issue #2, the expenditure reporting discrepancies between 
the campaign’s Form 460s and its bank statements resulted in a difference of 
more than $8,000. The audit concluded that taken in its entirety, the 
campaign’s lack of appropriate financial management and reporting put the 
public matching funds at risk of mismanagement and misuse.  Therefore, all 
$9,839 in public matching funds received should be repaid to the City.    
 
We recommend that the Committee to Elect Sean Sullivan 
immediately repay $9,839 received in public matching funds to the 
City. Additionally, we recommend that the PEC report this matter to 
FPPC.         


  
 


Other Reportable Matters 


OCRA and FPPC Recordkeeping Guidelines 


Background 
 


The audit found that the Committee to Elect Sean Sullivan had deficiencies in 
one area not captured under the standard questions for the public matching 
fund audit program. Therefore, this area is reported on under the other 
reportable matters section.   


 
 


Findings  The campaign did not comply with OCRA and FPPC Recordkeeping guidelines, 
which require the campaign treasurer to establish a system of recordkeeping 
sufficient to ensure that receipts and expenditures are recorded promptly and 
accurately in compliance with the Act’s recordkeeping and disclosure 
requirements. The candidate is required to ensure these guidelines are 
followed.  Both the candidate and treasurer remain legally responsible.  
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Exhibit 1:  Assessment of the Committee to Elect Sean Sullivan’s Recordkeeping for 
the June 3, 2008 Election  


OCRA and FPPC Recordkeeping 


and Disclosure Requirements 


City Auditor’s Assessment of the 


Campaign’s Compliance 


City Auditor’s 


Conclusion 


Candidate/Treasurer maintains records 
personally or monitor records kept by 
others. 


The campaign did not monitor records kept by 
the Treasurer.  The sole spreadsheet submitted 
during the audit contained numerous errors. 


Non-compliant 


 


Take steps to ensure all the Act’s 
requirements are met regarding receipt, 
expenditure, and reporting of campaign 
funds.  


The campaign did not retain the majority of 
expenditure receipts.  We allowed the campaign 
to contact vendors during audit in an attempt to 
retain some receipts, but many receipts are still 
missing.  Also, the campaign inaccurately 
reported campaign contributions and 
expenditures. 


Non-compliant 


 


Candidate/Treasurer prepares campaign 
statements personally or carefully 
review campaign and underlying 
records prepared by others.  


Campaign statements were prepared incorrectly. 
The amounts reported were unverifiable. In 
addition, the forms were incomplete with 
missing information.  


Non-compliant 


 


Candidate/Treasurer corrects any 
inaccuracies or omissions, and inquires 
about any information that would cause 
a reasonable person to question the 
accuracy of the campaign statements.  


The campaign’s records included numerous 
inaccuracies or omissions.  No attempts were 
made to correct the campaign’s records.  


Non-compliant 


 


The Treasurer must establish that 
statements are properly filed. Because 
the treasurer may be held personally 
liable for violations of the Act, no 
person should assume the position of 
treasurer as a mere figurehead.  


The Treasurer did file all forms as required, 
including the Form 460s, however, the bank 
statements and the campaign records did not 
agree with the filed Form 460s.  


Non-compliant 


 


Check and correct any information 
contained on a campaign statement 
which a reasonable, prudent person 
would question.  


Based on the many errors found on forms, the 
campaign did not check or correct the campaign 
statements as required. 


Non-compliant 


 


Source: A Guide to Oakland’s Campaign Reform Act, February 2008 
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Conclusion 
 


 
The Committee to Elect Sean Sullivan campaign for the City Council District 3 
seat complied with the guidelines of the Limited Public Financing Act in only a 
few instances:   


• The campaign complied with the voluntary expenditure limit of 
$115,000. 


• The candidate did not receive contributions from his own funds that 
exceeded five percent of the voluntary expenditure ceiling for the 
office being sought. 


• The campaign deposited all public matching funds into the campaign 
checking account, as required. 


 
However, the audit found the campaign did not comply with essential 
requirements of LPFA, OCRA, FPPC, and administrative instructions issued by 
PEC: 


• The campaign reported $13,173 more in contributions on Form 460 
than was actually documented as deposited in the campaign’s bank 
account. 


• The campaign did not maintain accurate records of contributions or 
expenditures, as required under FPPC. 


• The campaign accepted a total of $1,800 from two contributors in 
excess of the contribution limit. 


• The campaign accepted $694 in contributions without obtaining the 
appropriate information, full name and address, as required under 
the regulations. 


• The campaign accepted and deposited a total of $710 in cash from 
undisclosed sources. 


• The campaign failed to keep all original source documents (proof of 
payment) for expenditures. 


• The campaign reported $75,978 in expenditures on the Form 460s; 
however, the committee’s bank statement only showed a total of 
$67,294 in expenditures. No documentation justifying the difference 
of more than $8,000 was submitted. 


• One reported cash withdrawal and payment of $4,459 to pay a 
vendor as indicated by the campaign’s documentation was denied as 
having been received by the vendor and, therefore, could not be 
verified. Furthermore, the withdrawal exceeded the $100 cash 
withdrawal limit.   


• One reported cash payment of $2,000 involved a potential erroneous 
invoice and receipt of cash payment for $2,000.  


• The campaign reported contributions and expenditures on the Form 
460s that could not be verified by the bank statement. As a result, 
the campaign’s exact amount of unencumbered funds at the 
conclusion of the campaign could not be determined.     
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Recommendations 


We recommend that the Public Ethics Commission (PEC): 


Recommendation #1  Administer appropriate penalties and fines not to exceed three times the 
amount of the unlawful contribution or expenditure, as stated in OCRA. 


Recommendation #2  Report all violations of FPPC regulations by the campaign identified in the audit 
to FPPC. 


Recommendation #3  Take the necessary administrative action to address the campaign’s non-
compliance issue of incorrectly reporting contributions and expenditures on its 
Form 460s. 


We recommend that the Committee to Elect Sean Sullivan: 


Recommendation #4  Immediately repay $9,839 received in public matching funds to the City. 
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COMMITTEE TO ELECT SEAN SULLIVAN 
 
 
September 27, 2010 
 
 
Dear Honorable Courtney Ruby, 
 
The Committee to Elect Sean Sullivan was formed in November 2007 as a grassroots effort to 
revitalize Oakland’s Third District.  This was a volunteer lead effort that only came together at 
this time.   
 
The Committee was initially contacted by the City Auditor’s office in late summer 2008 to 
discuss the audit.  Both the candidate and treasurer submitted all documents requested by the 
auditor. Following that, no additional contact was initiated from the City Auditor’s office until May 
2009. It was one year after the campaign that the Committee worked very hard to comply with 
the requests of the City Auditor’s office. The committee submitted to the auditor’s office copies 
of all contributions received by personal/business checks and receipts for all online 
contributions, including copies of check for the campaigns expenditures and bank statements 
for all credit card transactions that included name of vendor, transaction number, date of 
transaction, and amount. The committee also submitted copies of receipts and invoices. Since 
then we have waited for further contact from the auditor’s office. The committee was finally 
contacted and informed of the errors in September 2010. 
 
I acknowledge that the committee composed of grassroot volunteers made several clerical 
accounting errors on the Form 460’s. The Committee to Elect Sean Sullivan is in the process of 
taking immediate action to correct the Form 460’s and will submit revised and corrected forms to 
the appropriate government agencies/departments.  I take full responsibility for correcting these 
mistakes. 
 
Enclosed you will find a detail response to your findings. 
 
Sincerely, 
 
Sean Sullivan 
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Issue #1  
The Committee for Sean Sullivan is taking immediate action to correct the 
Forms 460 that will be verified through the campaign bank statements and 
recommendations from the City Auditors Office.  The campaign recognizes 
that there were clerical errors and was only made aware of this error 
through the audit process. 
 
The campaign committee is unaware of any contributor that contributed 
more than $600.  The campaign was diligent about the limit.  We 
understood through the initial review process that the audit’s office that 
there were some concerns about the same treasurer existing for the 
multiple organizations that contributed to the campaign.  We understood 
this to be appropriate.   
 
The campaign also understood that it did not need to report contributions 
under $99.  Therefore, thorough records were not kept on all these 
donations.  In fact, some donors expressed concern about retribution.  The 
campaign thought it was acting in accord in this manner.  
 
 
Issue #2   
The Committee for Sean Sullivan acknowledges this clerical error and is 
taking immediate action to correct the Form’s 460. 
 
 
Issue #3 
The Candidate did not contribute $560 at one time.  Please make note of 
that. 
 
 
Issue #6  
The Committee to Elect Sean Sullivan admits its error in ever paying cash 
with campaign funds.  We understand that this is further compromised by 
the discrepancy regarding documentation.  The campaign recorded the 
expense of $4,459 on the Form 460.  The campaign believes this is an 
accurate expense.  Accompanying emails during the audit process 
demonstrate that the campaign asked for outstanding invoices and did so 
without any coercion or suggestion that there was anything wrong.  The 
committee was informed by the campaign consultants that their records 
were lost due to a computer crash.  Audit staff were told of this situation.   
 
The second cash withdrawal and payment of $2,000 was initially processed 
incorrectly. The campaign corrected this error by returning the cashier’s 
check the next day.  In the rush of the campaign’s last days, the invoice 
was paid in cash.  While the committee acknowledges that it should not 
have made any checks in cash it does have the proper invoices for the 
payments. The $2,000 payment was a legitimate campaign expense.  In 
early 2009, the campaign coordinator requested documentation from the 
campaign for his own tax forms, and all expenses were properly accounted 
for and noted.  The committee believes the term erroneous is improperly 
used in this context and wish it removed from the report.   
 
 


1


2


3


4
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Issue #7  
The Committee to Elect Sean Sullivan bank account closed during the audit 
review last year at the suggestion of audit staff.  The candidate looks for 
direction from the audit and public ethics staff as to what next steps can be 
taken to address this situation.  Additionally, the candidate hopes that the 
auditor would seek only that the $4,495 and $2,000 be repaid.  While the 
Committee and the candidate stand by the fact that funds were Not 
misspent, responsibility needs to be taken for the accounting errors.  The 
candidate accepts that responsibility. 
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Office of the City Auditor’s Response to the Campaign’s Response 


 


 


 


 


 


 
To provide clarity and perspective, we are commenting on the Committee to 
Elect Sean Sullivan’s response to the Office of the City Auditor’s Compliance 
Review. 
 
The numbers below correspond with the numbers in the margin to the left of 
the campaign’s response. 


 
1. The candidate contends that he is “unaware of any contributor that 


contributed more than $600 and that his campaign was ‘diligent’ 
about the limit”. The City Auditor’s Office provided the candidate 
documentation the campaign submitted (copies of checks deposited 
by candidate), identifying the contributions exceeding the voluntary 
contribution limit by a total of $1,800; one contributor exceeded the 
limit by $1,200 and the other one exceeded the limit by $600.   


 
2. The candidate is correct. The candidate did not contribute $560 at one 


time, but made three separate contributions that totaled $560, as 
stated in the City Auditor’s report. 


 
3. The City Auditor’s Office spoke directly with the vendor who denied 


receiving the $4,459 in any form of payment (cash, check, cashier’s 
check, etc.) from the campaign. The vendor verified with its bank that 
the payment was not received. It remains unclear how the campaign 
used the $4,459 in cash.   


 
4. The statements of the candidate are not supported by the campaign’s 


bank statements. During the audit’s final exit conference, the 
candidate acknowledged an error in making a cash payment of 
$2,000. Pages 9-10 of the audit report provides further details on the 
audit’s finding of the $2,000.  


 
5. The campaign’s poor records retention and inaccuracies in managing 


its finances demonstrated the inability to effectively manage the 
public matching funds received from the City. The audit concluded 
that taken in its entirety, the campaign’s lack of appropriate financial 
management and reporting put the public matching funds at risk of 
mismanagement and misuse. Therefore, all $9,839 in public matching 
funds received should be repaid to the City.   
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CITY OF OAKLAND 
Public Ethics Commission 
Jonathan Stanley, Chair 
Barbara Green-Ajufo, Vice-Chair 
Alaric Degrafinried 
Alex Paul  
Ai Mori 
Richard Unger 
Vacancy (Mayoral) 
 
Daniel D. Purnell, Executive Director 
______________________________________________________________________________________________________ 
One Frank Ogawa Plaza, 4th Floor, Oakland, CA  94612                (510) 238-3593             Fax: (510) 238-3315 
 


 
TO:  Public Ethics Commission 
FROM:  Daniel Purnell 
DATE:  November 1, 2010 
 


RE:  Receipt, Review And Action To Be Taken Regarding The City Auditor's 
  Mandatory Review Of Candidate Sean Sullivan Receipt Of Public  
  Matching Funds In The June, 2008, Election 


 
I. INTRODUCTION 


 
 During the municipal election of June 2008, the Limited Public Financing Act (LPFA) 
authorized the Commission to disburse "public matching funds" to assist candidates running 
for district City Council offices.1  The LPFA required the Office of the City Auditor to conduct 
audits of all candidates who received public funds during that election.  Three candidates 
applied for and received public matching funds in 2008 -- Clifford Gilmore, Sean Sullivan and 
Nancy Nadel.  On October 14, 2010, the Office of the City Auditor issued its audit of Mr. 
Sullivan's campaign finances for the June 2008 election.  Attachment 1. 


 
 The Audit Report provides a summary of applicable law and contains detailed findings.  
The purpose of this memorandum is to review the Audit Report's findings and to seek 
Commission approval for initiating a formal complaint regarding issues over which the 
Commission has authority to determine or to refer to other governmental agencies. 


 
II. ITEMS OF COMPLIANCE 


 
 The Audit Report determined that Mr. Sullivan's campaign complied with the following 
provisions of the LPFA: 


 


                                                           
1 The Oakland City Council amended the LPFA in July 2010 to abolish the "matching fund" program in favor 
of a program that reimburses specific qualified campaign expenditures. 







 1. The campaign complied with the voluntary expenditure limit applicable to the 2008 
  election in City Council District Three of $115,000. 
 
 2. The candidate did not receive contributions from his own funds that exceeded five 
  percent of the voluntary expenditure ceiling for the office being sought. 
 
 3. The campaign deposited all public matching funds into the campaign checking  
  account. 
 


III. ITEMS OF NONCOMPLIANCE 
 


 The Audit Report identified ten instances of noncompliance with either local or state law.  
These items are addressed on page 13 of the report.  The issue before the Commission is 
whether to initiate enforcement proceedings regarding the alleged items of noncompliance.  
The following is a brief discussion of the Commission's authority to determine or refer the  
specific items identified in the City Auditor's report (some items have been combined):  


 
 A. "The campaign reported $13,173 more in contributions on Form 460 than  
  was actually documented as deposited in the campaign's bank account."  
 


"The campaign reported $75,978 in expenditures on the Form 460s; however, 
the committee's bank statement only showed a total of $67,294 in 
expenditures.  No documentation justifying the difference of more than 
$8,000 was submitted."  
 


 The California Political Reform Act (PRA) requires candidates to accurately 
disclose campaign finances. [Government Code Section 84200 et seq]   
 
  LPFA Section 3.13.080(G) also provides in relevant part: 
 


"An eligible candidate shall be approved to receive public matching funds if the 
candidate meets all of the following requirements:. . .The candidate has filed, and 
completely and accurately executed, all pre-election campaign statements that are 
due at the time matching funds are payable.  All candidates receiving matching 
funds shall timely file, and completely and accurately execute, all post-election 
campaign statements for each election in which they received matching funds." 
 
The Commission is authorized to determine whether Section 3.13.080(G) was 


violated and to refer issues of state law to an appropriate governmental or law enforcement 
agencies. 


 
B. "The campaign did not maintain accurate records of contributions or 
 expenditures, as required under the FPPC." 
 


"The campaign failed to keep all original source documents (proof of 
payment) for expenditures."  







 
"The campaign accepted $694 in contributions [of less than $100] without 
obtaining the appropriate information, full name and address, as required 
under the regulations."   
 
Government Code Section 84104 provides in relevant part:  
 
"It shall be the duty of each candidate, treasurer, and elected officer to maintain 
detailed accounts, records, bills, and receipts necessary to prepare campaign 
statements, to establish that campaign statements were properly filed, and to 
otherwise comply with the provisions of this chapter..."   
 
FPPC regulations provide in great detail the kinds of records candidates must 


create and retain.  [See 2 Cal. Code Regs. Section 18401]  Candidates are required to 
maintain and keep accounts, records, bills, receipts and "original source documentation" for a 
period of four years.  With respect to contributions in amounts of $25 or more but less than 
$100, FPPC Regulation 18104 requires candidates to maintain accounts and records 
containing the amount, date, and full name and street address of the contributor.    


 
Neither OCRA nor the LPFA contains a specific recordkeeping requirement.  Local 


candidates are governed by the PRA in this regard. 
  


 C. "The campaign accepted a total of $1,800 from two contributors in excess of 
  the contribution limit." 
 


The Oakland Campaign Reform Act (OCRA) limits the amount that candidates may 
receive from any person in an election, depending on whether the candidate has agreed to 
voluntarily limit his or her campaign spending.  [OCRA Sections 3.12.050(B); 3.12.060(B)]  
For candidates in the June 2008 election participating in the matching fund program, the 
contribution limit was $600.   


 
The Commission has authority to determine alleged violations of OCRA.  
 


D. "The campaign accepted and deposited a total of $710 in cash from 
 undisclosed sources." 
 


"The campaign accepted and deposited a total of $710 in cash from an 
undisclosed source of funding, resulting in a violation of FPPC and OCRA's 
$100 cash contribution limit." 


 
The Audit Report contains two separate findings (above) purportedly addressing 


the same contribution(s).   
 
Government Code (PRA) Section 84300(a) states: "No contribution of one hundred 
dollars ($100) or more shall be made or received in cash." 
 







Neither OCRA nor the LPFA contains a provision regulating cash contributions 
(although the LPFA does not permit matching a cash contribution in any amount.)  If the $710 
in cash was received from more than one source, none of which exceeded $100, then there 
may not have been a violation of law (so long as properly documented and reported.)  If the 
$710 in cash was received from more than one source, and one or more of the contributions 
exceeded $100, then there could be a violation of Government Code Section 84300(a).  
Finally, if the $710 in cash was received from a single source, then there may have been a 
violation of Government Code Section 84300(a) and OCRA Section 3.12.050(B).  


 
The Commission has authority to determine alleged violations of OCRA and refer 


issues of state law to appropriate governmental or law enforcement agencies. 
 


E. "One reported cash payment of $2,000 involved a potential erroneous 
 invoice and  receipt of cash payment for $2,000."  


 
"One reported cash withdrawal and payment of $4,459 to pay a vendor as 
indicated by the campaign's documentation was denied as having been 
received by the vendor and, therefore, could not be verified.  Furthermore the 
withdrawal exceeded the $100 cash withdrawal limit." 


 
  Government Code Section 84300(a) provides: "No contribution of one hundred 
dollars ($100) or more shall be made or received in cash."  Government Code Section 
84300(b) provides: "No expenditure of one hundred dollars ($100) or more shall be made in 
cash." 
 
  LPFA Section 3.13.140(A) provides: "Public matching funds may only be used for 
lawful qualified campaign expenditures incurred by a candidate during the election for which 
the funds were allocated."   
 
  The Commission has authority to inquire and determine whether public matching 
funds were used for "lawful qualified campaign expenditures."  It may refer issues of state 
law to appropriate governmental or law enforcement agencies.  


 
 F. "The campaign reported contributions and expenditures on the Form 460s  
  that could not be verified by the bank statement.  As a result, the campaign's 
  exact amount of unencumbered funds at the conclusion of the campaign  
  could not be determined." 
 


LPFA Section 3.13.150(B) provides: 
 
"Unencumbered matching funds must be returned to the Election Campaign Fund 
no later than thirty-one (31) calendar days from the earlier of the last day of the 
semi-annual reporting period following the election, or the candidate's withdrawal 
from the election.  Any unencumbered campaign funds remaining as of the last day 
of the semi-annual reporting period following the election, or the candidate's 
withdrawal from the election, shall be considered unencumbered matching funds to 







be returned to the Election Campaign Fund, up to the amount of matching funds 
received for that election by the candidate."  
 
The Commission has the authority to inquire and determine whether the campaign 


had unencumbered campaign funds remaining as of June 30, 2008, and, if so, whether any 
such funds should have been returned by July 31, 2008 to the Election Campaign Fund. 


 
IV. CONCLUSION AND STAFF RECOMMENDATION 
  
 The Audit Report provides additional information supporting its findings.  It also includes a 
response to the findings by Mr. Sullivan.  Commission staff recommends that the 
Commission initiate a complaint for enforcement and/or referral based on the findings 
contained in the Audit Report.  If the Commission takes this action, Commission staff will 
prepare a preliminary staff report for subsequent consideration pursuant to the Commission's 
General Complaint Procedures.  
    
Respectfully submitted, 


 
 
 


Daniel D. Purnell 
Executive Director 
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TO:  Public Ethics Commission 
FROM:  Daniel Purnell 
DATE:  November 1, 2010 
 


RE:  A Staff Report And Action To Be Taken Regarding Commission  
  Allocation Of The Election Campaign Fund For Candidates Potentially 
  Eligible To Receive Public Financing In The November 2010 Municipal 
  Election 


 
At the Commission's special meeting on October 19, 2010, the Commission directed staff to 
prepare an action by which the Commission could consider re-allocating shares in the Election 
Campaign Fund based on information obtained from candidates' second pre-election filings due 
in the Office of the City Clerk on October 21, 2010.   
 
Commission staff advised the Commission that several candidates who had timely filed a 
Statement Of Acceptance Of Public Financing ("Statement") for the November 2010 election had 
not contacted Commission regarding required training nor had submitted a claim for 
reimbursement.  The Commission inquired whether it would be possible to re-allocate some of 
the money in the Election Campaign Fund reserved for these candidates and make part of it 
available to other candidates participating in the program.  Commission staff reported that it 
could not make any recommendations regarding a re-allocation on this basis unless and until it 
had reviewed the last pre-election filings that were due on October 21, 2010. 
 
Commission staff will not be able to review and make recommendations based on the October 
21st filings until after the agenda for the November 1 meeting is filed, posted and distributed.  
Commission staff will therefore supplement this staff report based on its review of campaign 
statements during the week of October 25, 2010. 
 
Respectfully submitted, 
 
Daniel D. Purnell 
Executive Director 
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