COLUMBIA RIVER INTER-TRIBAL FISH COMMISSION

eg:_ 729 NE Oregon, Suite 200, Portland, Oregon 97232 Telephone 503 238 0667

J i Fax 503 235 4228
May 7, 2012

Colonel John Eisenhauer
Commander, Portland District
U.S. Army Corps of Engineers
P.O. Box 2946

Portland, OR 972008-2946

RE: Public Notice for Permit Application, Coyote Island Terminals, LLC. U.S. Army
Corps of Engineers No: NWP-2012-56

Dear Colonel Eisenhauer:

Since your arrival to the Portland district, | have truly appreciated the partnership and
opportunities for collaboration between the U.S. Army Corps of Engineers (Corps) and
the Columbia River Inter-Tribal Fish Commission (CRITFC) in the region’s efforts to
restore salmon and protect our member tribes’ treaty fishing rights. The purpose of this
letter is to provide CRITFC’s comments regarding three project proposals to construct
coal export terminals in the Columbia River Basin that threaten the forward progression
of these efforts. Specifically, this letter includes our formal comments for one of the
projects; the permit application for the Morrow Pacific Project.

CRITFC files these comments on behalf of its member tribes® and are in addition to the
comments filed by the Yakama Nation and the Confederated Tribes of the Umatilla
Indian Reservation, which are hereby incorporated by reference. The CRITFC tribes are
very concerned about the Morrow Pacific Project because it will directly and negatively
intrude on the tribes’ exercise of their treaty fishing rights. The sparse information we
currently have raises more questions than answers; it would be premature for the Corps to
approve this permit application at this time. There are many other processes that need to
occur before any approval is granted, and CRITFC recommends that the Corps suspend
action on this permit application at this time.

Since time immemorial, the culture and livelihood of the Columbia River Basin tribes
have been closely tied with the river. In the last century of modern development, this
connection has been repeatedly broken. In 1977, the tribes resolved to restore fish to the

The four member tribes are: the Confederated Tribes of the Umatilla Indian Reservation, the Confederated
Tribes of the Warm Springs Reservation of Oregon, the Nez Perce Tribe, and the Confederated Tribes and
Bands of the Yakama Nation. These tribes possess treaty rights to take fish that pass their usual and
accustomed fishing places.
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river and formed CRITFC to support and collaborate in their efforts to protect, promote,
and enhance the anadromous fish resources consistent with their treaties. In the last
decade, fish have been returning to the river in ever-increasing numbers and the tribes
have been able to restore some of their traditional fisheries, but the balance is still fragile.
Projects such as the Morrow Pacific Project will undoubtedly put more pressure on the
fisheries and are a major step backward from the forward momentum of current efforts. If
other projects proposed for the Columbia River, such as the “Longview Project”
(proposed by Millennium Bulk Logistics) and the “St. Helens Project” (proposed by
Kinder Morgan) are developed; the pressures on the Basin fish will be substantial. These
projects will affect the tribes, and therefore, on behalf of our member tribes and in
addition to the formal requests already made, CRITFC requests that the Corps to conduct
formal government-to—government consultation on the effects of the Morrow Pacific
Project as well as the effects of the other projects.

Environmental Justice and Public Interest

This project raises substantial environmental justice issues; the environmental and other
costs will be significant, but the burden of the costs resulting from the projects will not be
borne by those who will profit the most. The benefits of these proposals accrue to a only
a few, that is, huge profits for large foreign and national coal companies coupled with the
creation of few local jobs, whereas the larger burden and costs will be borne first by the
tribal treaty fishers, their treaty fisheries, and all the small communities that line the
Columbia River Gorge. The Treaty Tribes of the Columbia River Basin are tightly linked
to the river, and throughout this century, they, and the salmon, have carried development
on their backs. Over the past thirty years, the tribes have worked tirelessly to put fish
back in the river with many successes. Approving the Morrow Pacific proposal — and any
of the other coal export proposals — would be a significant step backwards for all those
efforts.

The evaluation of a River & Harbors Act § 10 permit application must take into account
the impacts to the public interest and will “reflect the national concern for both protection
and utilization of important resources.” Furthermore, the agency must weigh any benefits
from the proposal against reasonably foreseeable detriments. Below we have listed
several reasonably foreseeable impacts to our tribes and to the environment from the
Morrow Pacific Project. It is clear from this initial list that the public interest would not
in any way be served by approving this proposal; not in the short term and definitely not
in the long term. In order to discuss these issues on a broad scale and in a transparent,
open process, we request that the Corps hold public hearings on this application.

Environmental Review

As the Corps proceeds to the environmental review step in this process, on behalf of the
tribes, we encourage the agency to prescribe a broad scope of review of the Morrow
Pacific Project to include cumulative effects of both the construction of the dock at Port
of Morrow as well as its connecting port at Port Westward. The current documents,
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including the applicant’s Biological Assessment, do not include very much information
on the extent of work needed at the Port Westward site. Port Westward is within the
Lower Columbia River Estuary and is near some particularly sensitive critical habitat for
several salmonid stocks, including several listed as threatened or endangered under the
Endangered Species Act (ESA). Restoration of habitat in the estuary is a key component
to many of the anadromous fish processes in the Basin overseen by the National Marine
Fisheries Service, or NOAA Fisheries.

CRITFC strongly recommends that the Corps initiate a programmatic environmental
review to broadly analyze the other projects in the Basin, i.e., the Longview and the St.
Helens projects. While each of these proposals will present unique circumstances, in the
aggregate they create similar issues that will have profound detrimental effects to the
tribes, the communities and the environment of the Columbia River.

Project proposals within the Northwest region, such as those proposed for Cherry Point,
Grays Harbor Washington, and Coos Bay, Oregon, will also have synergistic effects on
the Columbia River from increased train traffic to climate change effects.

Regulatory Review

Coal creates a myriad of ill effects on the environment in its removal, transport, and
consumption. Of these, the transport and eventual consumption of this coal will create
lasting and long-term effects on the Columbia River. Coal’s characteristics and values
vary according to where it is mined. Coal that is expected to be transported through the
Columbia River will originate in the Powder River Basin, and is considered friable and
volatile, e.g., easily broken down and easy to catch fire. While the proponent has argued
that most of the coal dust “shakes out” within the first miles from its source, the reality is
over the course of the long haul the coal will slowly break down into smaller pieces,
creating more dust potential. Coupled with the gusty and intense Columbia River Gorge
winds, coal dust is not some theoretical possibility, but a reality that tribal fishers have
personally experienced with coal trains currently traversing the Gorge. Simply put, the
current levels of coal dust are already unacceptable to tribal members living and working
along the Columbia River and the railroad tracks that are immediately adjacent thereto.
Increasing these impacts would be intolerable.

The Morrow Pacific Project attempts to address this issue by proposing fully enclosed
storage and barging. However, the coal trains leading to the port are open. In addition, it
is likely that coal dust will escape during the transfer process from the Port of Morrow
site to the barge as well as the transfer between the barge and the panamax vessels at Port
Westward. As noted in the letter from the U.S. EPA to the Corps (April 5, 2012), there is
a potential for adverse effects in air quality from the airborne coal dust as well as the
diesel used by the barges and ships.

Coal dust will also enter the river and effect water quality at both the Port of Morrow and
Port Westward. While the biological impacts are not well-studied, coal’s inherent
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properties and the potential for fish ingestion is cause for concern. Since there are many
questions and uncertainties, targeted analysis is needed before any permit is issued. We
also encourage the State of Oregon to conduct a Clean Water Act section 401 water
quality certification process for this project to examine the effects of the project on water
quality.

The project will require extensive work in and over water, including building over 200
piles and adding 15,000 square feet of dock. Because of these additions to the Port, we
recommend that the Corps require the applicant to apply for a Clean Water Act section
404 permit. While there are other docks at the site, this construction will bring new and
expanded use to an area of navigable waters that will affect the flow of the river and will
add new fill to the area.

This area is also within Traditional Cultural Property (TCP) designated land and is likely
to have significant cultural resources. In addition, and as the application notes, there are
ESA-listed aquatic species that migrate near and around the terminal. While the “Joint
Permit Application Form” acknowledges these and other issues, it is clear that nothing
has been addressed or reviewed in any detail, and none of CRITFC’s member tribes have
been consulted on any of these very important issues.

Treaty Fishing and Fishery Resources

In 1855, the CRITFC tribes signed treaties with the United States, peacefully ceding title
to millions of acres of land in the Basin while reserving their rights to continue fishing at
their usual and accustomed fishing places. The rights to access these sites have been
fought for and preserved through the court system, and as a result, the tribes' treaty-
protected right of access to usual and accustomed fishing grounds is firmly established as
a matter of law.? After the construction of The Dalles Dam, and the subsequent flooding
of Celilo Falls, the tribes and states agreed that the tribes would have exclusive access to
commercial fishing in an area called “Zone 6”, a section of the river extending from
Bonneville to McNary dams. Tribal fishers conduct year-round subsistence, ceremonial
and commercial fishing in that zone with fishing gear types regulated by the tribes but
including hoopnets fished from platforms built by tribal members along the river and
gillnets anchored to the shore or river bottom.

Shipping traffic has created many safety issues with gillnet fishers, and dock construction
along the river has displaced fishing sites within Zone 6. The Port of Morrow is no
different. Tribal members from the CRITFC tribes have fishers who lay their nets and
make their livelihood within the Port of Morrow. There are numerous other sites within
close vicinity up- and down-river from the Port as well. These are tribal people exercising

2 The Supreme Court, and other federal courts, confirmed these rights in a number of cases. See, e.g.,
Sohappy v. Smith, 302 F.Supp. 899 (D.Or. 1969), aff'd, United States v. Oregon, 529 F.2d 570 (9" Cir.
1976); Washington v. Washington State Commercial Passenger Fishing Vessel Ass'n, 443 U.S. 658 (1979);
United States v. Winans, 198 U.S. 371 (1905); Confederated Tribes of the Umatilla Indian Reservation v.
Alexander, 440 F.Supp. 553 (D.Or. 1977).
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their tribal treaty rights and projects such as the Morrow Pacific Project will directly and
negatively interfere with the exercise of that right.

In addition to directly displacing fishing sites, the project brings concerns of increasing
barge traffic by a magnitude of twenty-four barge trips each week. Barge traffic can
interfere with fishing as well as be the leading cause of derelict nets, otherwise known as
“ghost nets” in which nets are clipped and set adrift. These are very dangerous to aquatic
creatures if left uncontrolled.

The Port of Morrow portion of the project is quite extensive and may harm the critical
habitat that is designated near both parts of the project, i.e., Port Westward and the Port
of Morrow. Before approving this permit application, the Corps needs to conduct
significant environmental review, consult with the effected tribes, and initiate
consultation with the resource agencies, NOAA Fisheries and U.S. Fish & Wildlife.
Only after extensive review, analysis, and study, would it be appropriate to consider the
permit application.

Climate Change and the Bigger Picture

Resource managers cannot make management decisions today without analyzing the
potential for changes in the Earth’s climate on the resources they are managing. There is
no question that coal is a big problem on many levels and for many reasons with relation
to climate change. Coal is the leading contributor to atmospheric carbon dioxide and will
ultimately cause major effects to the Pacific Northwest. The environmental review needs
to consider these potential effects and account for them.

Burning coal also emits significant amounts of mercury and fine particulates, which are
known to travel across the Pacific via the “jet stream” from Asia and are deposited in
Oregon, Washington, and California. Most of the industrial mercury in the Pacific
Northwest comes from these global sources. In 2004, scientists from Oregon State
University observed with instruments mounted atop Mount Bachelor's Summit Express
ski lift an enormous Asian plume laced with mercury and ozone. The fine-particle
concentration of this plume that had transited the Pacific Ocean was about 20 micrograms
per cubic meter, compared with the federal air quality standard of an average 65
micrograms during a 24 -hour period. Oregon is already struggling to manage current
levels of mercury pollution.

The coal proposed to be shipped through the Port of Morrow and the other proposed
Northwest sites would add to this air pollution burden. The proposed development at the
Port of Morrow and how it is evaluated by the reviewing agencies will ultimately be a
reflection of the seriousness of United States government policy and commitments to
reduce greenhouse gases and manage toxic pollutants. We believe that additional levels
of air and water pollution associated with the project are not acceptable.
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Conclusion

We appreciate your consideration of our comments and are available to answer any
questions you have about our concerns. We also look forward to working with you on
this project and expanding the analysis if possible. If you have any questions, please feel
free to contact me or Julie Carter at 503-238-0667.

Sincerely,

Babtist Paul Lumley
Executive Director

Cc:  Governor John Kitzhaber, State of Oregon
Governor Christine Gregoire, State of Washington
Lisa Jackson, Administrator, U.S. Environmental Protection Agency
Dennis McLerran, Administrator, Region 10, U.S. Environmental Protection
Agency
Steve Gagnon, U.S. Army Corps of Engineers
J.R. Inglis, Tribal Liaison, Portland District, U.S. Army Corps of Engineers
Paul Cloutier, Tribal Liaison, Portland District, U.S. Army Corps of Engineers
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Confederated Tribes of 7be
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Umatilla Indian Reservation
Department of Natural Resources

T ’ Www.ctuir.org eticquaempts(@ctuir.org
Administration

Phone 541-276-3165  Fax: 541-276-3095

March 28, 2012

Steve Gagnon

Regulatory Project Manager
U.S. Army Corps of Engineers
Portland District

PO Box 2946

Portland, OR 97208

Submitted electronically to: Steven.K.Gagnon@usace.army.mil

Dear Mr. Gagnon:

The Confederated Tribes of the Umatilla Indian Reservation (CTUIR) Department of Natural
Resources (DNR) appreciates the opportunity to comment on application NWP-2012-52. The
CTUIR DNR has concerns that this project may impact Tribal treaty fisheries, nearby Tribal
properties as well as traditional use areas, habitat and cultural resources along the rail transport
corridors. Further, the CTUIR has concerns regarding the cumulative impacts of this project and
others proposed in the area.

After careful consideration of the significant Tribal interests within our ceded, special use, and
Tribally-owned lands, we recommend that the Corps of Engineers (Corps) undertake an
Environmental Impact Statement (EIS). The EIS should include adequate information for the
Corps and the CTUIR to make an informed judgment of the impacts to treaty rights, traditional
use areas and other interests. We formally request consultation on a government-to-government
basis concerning the impacts of this permit.

Due to the short timeframe for comments, DNR has prepared this letter documenting preliminary
concerns. We look forward to working on this project with the Corps as the project develops
and the National Environmental Policy Act (NEPA) documentation is prepared.

Fishing Site Impacts

The CTUIR holds treaty protected fishing rights at all usual and accustomed stations. These
places include the Columbia River corridor and many of its tributaries. The proposed dock site
is a usual and accustomed fishing station, but the overall project would also impact fishing
stations downstream due to the increase in project related barge and train traffic.

The CTUIR worked with the Corps on the Willow Creek Barge Dock, NWP-2006-160. The
revised Environmental Assessment, issued April 4, 2008, includes useful information regarding

Treaty June 9, 1855 ~ Cayuse, Umatilla and Walla Walla Tribes
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the fishing issues presented by this application. The CTUIR intends to work with our Tribal
fishermen to document their use of this area including timing and frequency.

The proposal also involves increasing the lockages on the Columbia River in Zone 6 between
Bonneville and McNary dams. This increase would be between 550 and 1257 per year.
However, it is unclear that there is an upper limit of barge lockages under the permit. Will there
be a defined upper limit on the number of barge trips per year? Fishermen have reported that
recently barges are entering areas where previously there was no barge traffic. This may be due
to barge congestion or other factors. The Corps should quantify barge traffic on the Columbia
and identify the potential impacts from increasing traffic at the dams. We note that 10 years ago
there were roughly 1000 more lockages a year at the John Day dam. However, over the last 10
years fish runs have increased as have the number of fishermen and nets on the river.
Documentation of barge/net interference over time would aid analysis of potential impacts.

Additionally, in 2008, the National Oceanic and Atmospheric Administration conducted a
section 7 Endangered Species Act review of barge transport of baled municipal waste from
Hawaii by way of barges up the Columbia River. This review was inadequate in many ways, not
the least of which was the failure of NOAA to consult with the CTUIR. However, the review did
analyze the impacts of the entire route of shipment of municipal waste from Hawaii to landfills
in the northwest including ocean species impacts. Since the barges will be going to Asia, it is
logical that NOAA be consulted regarding ocean impacts. Further, while the NOAA assessment
determined there would be no impact to fisheries by the barges, that project included only 100
barges per year transporting garbage. This project has the potential for more than ten times that
many barges. Analysis should also include potential barge accidents.

Cumulative Impacts

The shipment of hundreds of barges of coal down the Columbia River, coupled with other
proposed projects such as the barging of municipal waste from Hawaii and the ZeaChem plant
immediately adjacent to this project, necessitates analysis of the cumulative increase in barge
traffic and the associated impacts. This impact will not just be on fishing sites or aquatic species,
but traffic congestion on the river and the dam lockage infrastructure. The EIS would benefit
from a discussion of the carrying capacity of the river for shipment of goods and materials.

Cultural Resources

In your February 27, 2012 email regarding this undertaking, you state, “The Corps believes this
project will have No Effect to cultural resources based upon our review of available information.
We reviewed Branch files and records, the latest published version(s) of the National Register,
lists of properties determined eligible, and other appropriate sources of information in making
our determination.” The CTUIR Cultural Resources Protection Program (CRPP) believes that
finding is premature and incorrect.

Treaty June 9, 1855 ~ Cayuse, Umatilla and Walla Walla Tribes
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Branch files should include site records for site 35MW13, which is both inundated by the John
Day Reservoir and along the shoreline. This site has been recommended eligible for inclusion in
the National Register of Historic Places. The proposed undertaking will certainly affect the site,
and that effect will likely be adverse.

Branch files should also include a document by Teara Farrow and Thomas Morning Owl entitled
Addendum to the Identification of TCPs along Bonneville, The Dalles, and John Day Reservoirs.
This document was prepared for and submitted to the Corps Portland District in 2001. It
identifies the Port of Morrow area as being located within Traditional Cultural Property 3. On
what basis has your staff determined that the proposed undertaking will not affect this historic
property?

Your email also describes the permit area as extending “from the Port of Morrow to Port
Westward in light of increases in barge traffic due to the project.” As you know neither the
CTUIR nor the Advisory Council on Historic Preservation recognize Appendix C or the term
“Permit Area” as being in compliance with National Historic Preservation Act (NHPA). To
adequately address the permit application the CRPP will need a map of the area of potential
effects (APE; including how far inland it extends) and a summary description of the potential
effects the proposed undertaking will have on historic properties. This information will help us
determine whether the proposed APE is appropriate. Please note that there are several parcels
downstream on the Columbia River from the Port of Morrow which are held in trust for several
tribes. Those parcels are overseen by Tribal Historic Preservation Offices (THPQOs) rather than
the State Historic Preservation Office (SHPO). Please make sure that you initiate consultation
with the THPOs as well as the SHPOs for this undertaking.

In addition, as discussed below, the APE for this undertaking should include the rail transit,
which passes adjacent to additional trust land and through additional traditional use areas.
Information pertaining to changes in rail usage is necessary to assess the effects the proposed
undertaking will have on those properties.

To conclude, the CRPP disagrees with your finding of effect for this undertaking and we require
additional information regarding the APE. We look forward to further consultation to resolve
these issues.

Air Quality

The CTUIR understands that much of the conveyance system for coal is going to be enclosed,
limiting the release of coal dust. However, to what degree can/will the Corps mandate that the
facility will not produce coal dust? Will there be air quality monitoring of all
loading/offloading/transloading activities on the river? Will air releases of coal dust be reported?
The CTUIR DNR requests a study documenting the impacts of coal dust release be conducted
and the NEPA documentation identify release thresholds requiring environmental review. It is
the hope of the CTUIR that there be as many protections as possible to prevent the release of

Treaty June 9, 1855 ~ Cayuse, Umatilla and Walla Walla Tribes
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toxics into the river, including coal and coal dust. Additionally, information regarding air
emissions of barge and rail traffic should be discussed.

Tribal Property

As noted above, the Area of Potential Effect/Permit Area impact analysis will be inclusive of the
area between Port of Morrow and Port Westward, where the coal will be transloaded to the
ocean-going barge. The CTUIR DNR recommends that the minimum area of the impact analysis
should include both the transloading/barging activities as well as the associated rail
transportation corridor traffic.

We are concerned about the associated rail transport impacts to Tribal properties, and traditional
use areas. The CTUIR owns property near the applicant’s proposed site. The property, referred
to as Wanaket, has the Burlington Northern rail line along its southern boundary The property
came into CTUIR ownership as one measure to specifically to mitigate for impacts to CTUIR
treaty rights caused by the Corps and Bonneville Power Administration’s hydropower impacts
and operations. The CTUIR actively manages Wanaket for the preservation and enhancement
of wildlife and related habitat purposes. Increased train travel will impact...?

Government-to Government Consultation

The CTUIR requests consultation on a government-to-government basis with the Corps on this
permit. The Corps should provide adequate information to the CTUIR to make an informed
analysis regarding its concerns and interests, as well including the CTUIR in the development of
the NHPA and NEPA analysis of this permit.

Our designated staff member for coordination issues is our DNR Intergovernmental Affairs staff
member, Audie Huber -- audiehuber@ctuir.org or (541) 429-7228.

Sincerely,

1.,

pts) Direcir

Department of Natural Resources

Cc:  Chris Page, Corps Regulatory Archaeologist
Gail Celmer, Corps Division Archaeologist
Dennis Griffin, Oregon SHPO
John Pouley, Oregon SHPO

Treaty June 9, 1855 ~ Cayuse, Umatilla and Walla Walla Tribes
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By Electronic (Steven.K.Gagnon@usace.army.mil) Mail

May 3, 2012

Steve Gagnon

Regulatory Project Manager
U.S. Army Corps of Engineers
Portland District

PO Box 2946

Portland, OR 97208

Re:  Nez Perce Tribe’s comments on the March 6, 2012 Public Notice for Permit Application
NWP-2012-56

Dear Mr. Gagnon:

The Nez Perce Tribe appreciates the opportunity to comment on the above-captioned Permit
Application. The Tribe is concerned that this project may negatively affect Tribal treaty rights,
ESA-listed fish and lamprey and their habitat, Tribal traditional use areas along the coal
transportation corridor, tribal cultural resources, and Tribal member health arising from coal dust
and diesel pollution. For the reasons below, the Tribe requests that the Corps prepare an
Environmental Impact Statement under NEPA as part of its review of the project. The Tribe also
requests government-to-government consultation with the Corps on this project consistent with
Executive Order 13175, President Obama’s November 2009 Memorandum on Consultation and
Coordination with Tribal governments, and the Corps’ implementing regulations.

Since time immemorial members of the Nez Perce Tribe have used and occupied the lands and
waters of north-central Idaho, southwest Washington, northeast Oregon, and portions of western
Montana for subsistence, ceremonial, commercial and religious purposes. In Article 3 of the
1855 Treaty with the United States, the Nez Perce Tribe reserved, and the United States secured,
the right to take fish and at all usual and accustomed fishing places, and to hunt, gather and
pasture on open and unclaimed lands. Treaty of June 9, 1855, with the Nez Perce Tribe, 12 Stat.
957 (1859). The waters within the Tribe’s aboriginal territory continue to be used by the Nez
Perce. Tribal members exercise their treaty-reserved rights, as well as observe ceremonial,
cultural and religious practices within the Columbia River Basin, including usual and
accustomed fishing places located within or adjacent to the project area on the Columbia River.



Project Description

According to the Public Notice, Coyote Island Terminals, LLC, and John Thomas, Ambre
Energy North America are seeking a Corps Section 10 Rivers and Harbors Act permit to
construct a new transloading facility for bringing coal in from Montana and Wyoming by rail
and transferring it to barges on the Columbia River at the Port of Morrow. The purpose of the
project is to “[s]hip coal mined from Wyoming and Montana overseas to Asia.” The coal would
be shipped down the Columbia to Port Westward and loaded onto ocean-going vessels to be
shipped to Asia. Initially, approximately 3.85 million tons of coal would be shipped through the
facility to Asia each year. At maximum capacity, the facility would be able to handle 8.8 million
tons. That would translate to approximately 5 trains to Port of Morrow, 5.5 loaded barge tows
from Port of Morrow to Port Westward, and one ship to Asia per week initially, increasing to 11
trains, 12 loaded barge tows, and three ships per week to Asia at full build out.

II. Comments

A Impacts to Tribal treaty rights

The Tribe is concerned that this project will negatively affect tribal treaty rights. The Tribe
reserves treaty-fishing rights at all usual and accustomed fishing places, including those places
along the Columbia and Snake Rivers and their tributaries. As noted above, the permit
application contemplates a significant increase in barge and rail traffic. The Tribe believes that
the increase in barge traffic has the potential to directly interfere with tribal treaty fisheries. For
example, drifting has become a major component of the commercial fishing in Zone 6 (between
Bonneville and McNary Dams). Driftnetting downstream of the Port of Morrow would likely be
affected by the increased barge traffic. In addition, the increased rail traffic may affect Tribal
member access to usual and accustomed fishing places and other traditional use areas as well as
interfere with Tribal member use of those places through increased noise disturbances, coal dust,
and diesel pollution.

B. Impacts to ESA-listed fish and lamprey

According to the permit application, preliminary determinations indicate that the described
activity may affect an endangered or threatened species or its critical habitat. There are several
ESA-listed fish in the project corridor including Lower Columbia River Chinook Salmon ESU,
Upper Willamette River Chinook Salmon ESU, Snake River Fall Chinook ESU, Columbia River
chum salmon ESU, middle Columbia River steelhead DPS, and lower Columbia River steelhead
DPS. These species are of critical importance to subsistence and culture of the Tribe.

In addition, lamprey, although currently are not a listed species, are also located in the project
corridor. .

C. Impacts to Tribal member health

Given the large amount of coal that is contemplated to be transported by barge and rail in
connection with the project, the Tribe is very concerned of the project’s potential impacts to
Tribal member health. Coal dust and diesel emissions are known to cause respiratory disease,
particularly affecting sensitive populations such as children and the elderly. In addition, the coal
dust that settles on the water can have adverse environmental consequences to the river corridor.

2




Coal dust can affect natural biological processes and can potentially affect fish and other biota
that reside in the rivers.

D. Indirect/Cumulative Impacts

Agencies conducting NEPA review must also consider the indirect effects of the proposed
project. Indirect effects are those effects “caused by the [agency] action [that] are later in time or
farther removed in distance, but are still reasonably foreseeable.” 40 C.F.R. § 1508.8(b). Such
effects “include growth inducing effects and other effects related to induced changes in the
pattern of land use, population density or growth rate, and related effects on air and water and
other natural systems, including ecosystems.” Id.

Cumulative impacts are “the impact[s] on the environment which results from the incremental
impact of the action when added to other past, present, and reasonably foreseeable future can
actions regardless of what agency...or person undertakes such other actions. Cumulative
impacts can result from individually minor but collectively significant actions taking place over a
period of time. 40 C.F.R. § 1508.27(b)(7).

The Corps needs to analyze the indirect and cumulative effects associated with the increased
barge and rail traffic the project will create. The Corps should analyze whether and how much
dredging needs to occur on the river corridor to accommodate the increased traffic and how this
dredging may affect the environment. In addition, the agency should assess the potential effect
of accidents on the river caused by the increase in barge traffic. Finally, the Corps needs to
analyze the cumulative effect of this project relative to the other coal export or similar projects
that are proposed in the region.

E. Environmental Impact Statement

Given the potential impacts to tribal treaty rights, ESA-listed species, Tribal member health, and
the indirect and cumulative effects that may result in Columbia River basin and the region, the
Tribe requests that the Corps perform a full Environmental Impact Statement under NEPA. All
of these issues cannot be properly assessed through an environmental assessment.

E. Conclusion

For the reasons above, the Tribe requests the Corps evaluate the project with an EIS so that a full
exploration of the impacts of this controversial project can be thoroughly vetted. As part of this
review, the Tribe looks forward to consulting with the Corps on a staff-to-staff and governmental

basis before any formal action is taken on the proposal.

Please contact Mike Lopez, Nez Perce Tribal staff attorney, at (208) 843-7355 with any

questions.

Sincerely, /)
9 e / th/?
— .~Brooklyr Baptiste

Chairman
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May 15, 2012

Steve Gagnon

U.S. Army Corps of Engineers
P.O. Box 2946

Portland, OR 97208-2946

Kate Kelly, Director

Office of Ecosystems, Tribal and Public Affairs
U.S. Environmental Protection Agency

1200 Sixth Avenue, Suite 900

Seattle, WA 98101-3140

SENT VIA EMAIL
RE: Comments on Project No. NWP-2012-56 (Coal Terminal)
Dear Mr. Gagnon and Ms. Kelley:

This letter is sent on behalf of the Tribal Caucus members of EPA Region 10’s Tribal
Operations Committee (“RTOC”). This letter is not sent on behalf of EPA Region 10 or
any employees of EPA, but solely tribal government representatives of the RTOC.

The intent of this letter is to express support for the April 5, 2012 letter submitted by EPA
to the Corps urging that it thoroughly review the potential impacts of exporting large
amounts of coal from Wyoming and Montana to Asia. As discussed by EPA, a project at
Port of Morrow in Oregon has “the potential to significantly impact human health and the
environment.” The RTOC strongly agrees that the Corps should utilize the NEPA process
to address overall impacts, including impacts to fisheries, cultural resources, the exercise
of treaty-reserved rights, increases in greenhouse gas emissions, rail traffic, and mining
activity on public lands. .

Given the magnitude of the coal export proposals associated with coal extraction in the
Powder River Basin and the significant environmental and human health risks associated
with these activities, the RTOC urges that the Corps join with other appropriate federal
agencies and immediately begin the process of evaluating the cumulative impacts of coal
extraction, shipping, export, and utilization in Asian power plants on human health and
the environment through a comprehensive, programmatic Environmental Impact
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Statement. This EIS must be completed prior to any decisions are made to permit
shipping terminals or additional extraction.

In short, we believe that the Corps should consider the full scope of the impacts of coal to
the environment.

The RTOC appreciates your consideration of these comments.
Sincerely,

/sl

Violet Yeaton

Region 10 RTOC

Tribal Caucus Co-chair

Cc: RTOC
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Confederated Tribes and Bands Established by the
of the Yakama Nation Treaty of June 9, 1855
May 3, 2012
Major General Merdith W.B. (Bo) Temple Brigadier General John McMahon
Commanding General and Chief of Engineers, Acting Commander and Division Engineer
Headquarters : Northwestern Division
U.S. Army Corps of Engineers U.S. Army Corps of Engineers
441 G Street NW P.O. Box 2870
Washington, DC 20314-1000 Portland, OR 97208-2870
Colonel John Eisenhauer Colonel Bruce Estok
Commander, Portland District Commander, Seattle District
U.S. Army Corps of Engineers U.S. Army Corps of Engineers
P.O. Box 2946 P.O. Box 3755

Portland, OR 97208-2946 Seattle, WA 98124-3755

Re:  Yakama Nation Comments NWP-2012-56 Coyote Island Terminal Coal Facility
Dear Sirs:

I am the Chairman of the Tribal Council for the Confederated Tribes and Bands of the Yakama
Nation (“Yakama Nation” or “Nation”). The Nation is a federally recognized sovereign Indian
tribe. The Yakama Nation reserved several rights under a treaty it signed with the Federal
Government of the United States of America (“Treaty of 1855”), ratified by the United States
Congress in 1859 (12 Stat. 951). Among various rights the Yakamas reserved to themselves and
their progeny is the right to take fish in all usual and accustomed places, including the Columbia
River. The Yakamas also secured the right to exclusive use and enjoyment of their Reservation.

Implied within this right is the right to live free from environmental damages caused by -

nuisances, even those nuisances originating or transpiring outside the boundaries of the
Yakamas’ Reservation, such as the transportation of coal through the Nation’s ancestral lands.
The Coyote Island Terminal, and the regional plan of which it is unquestionably a part,
implicates these rights and compels our Nation to submit this letter on behalf of our people, our
ancestors who came before us, and those who’ve yet to come and have no voice to advocate for
their rights. :

This letter serves two purposes. First it is Yakama Nation’s initial comments regarding the
proposal for the Coyote Island Terminal, which is the first swell in the proposed regional tidal
wave of coal transportation and exportation. Beyond the Coyote Island Terminal proposal we
note that there are at least four additional coal export facilities planned for construction in
Washington and Oregon. Therefore, through these comments we establish the basis for your
agency to require a regional Programmatic Environmental Impact Statement (“PEIS™) pursuant
to the National Environmental Policy Act (“NEPA”). And we formally request a PEIS in this
instance. A process to develop a PEIS would dispense with a piecemeal approach to review of

Post Office Box 151, Fort Road, Toppenish, WA 98948 (509) 865-5121
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the regional plan the Coyote Island Terminal represents in favor of comprehensive and honest
analyses. We find ‘that a PEIS in this instance is a baseline for any valid analysis of the
environmental and cultural impacts the proposed regional inundation of coal will have on the
Yakama People, on all the residents of the northwestern states of our country, and the
environment we all hold in trust for the benefit of generations to come.

With this prologue in mind, you’ll find some of the apparent negative impacts associated with
the Coyote Island Terminal application and the five other proposed coal export facilities in
Washington and Oregon detailed in these comments. As we set forth below, the Coyote Island
Terminal and its inextricable role in the regional plan to fashion the northwest into a coal
transport and export hub will have lasting, detrimental impacts on the region’s fisheries, its air .
quality, global climate change, and the Yakama Nation’s cultural resources. And finally, both the -
letter and the spirit of the law require a PEIS to analyze these serious regional impacts, and
mitigate those impacts.!

INTRODUCTION

Since we saw the first waves of outsiders settling here more than 150 years ago, their corporate

‘enterprises and governments, their governmental policies, and the people that execute those
policies have systematically ravaged the Yakama People’s ancestral lands, waters, and air. They
tell us these destructive plans are part of the march of progress. But their plans for progress have
left a wake of destruction that has nearly eradicated our indigenous culture — a culture that
teaches reverence for the environment and seeks to live in harmony with the world around it
rather than exploit our resources as a parasite would see its host. These devastating waves have
not only laid waste to our environment, they’ve swept away the resources upon which the
Yakama People have relied for millennia. The next wave of so-called progress threatening my
people is the coordinated plan to incrementally but totally transform our ancestral lands and the
entire northwestern U.S. into a hub for the global exportation of coal.
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