HOUSING, RESIDENTIAL RENT AND RELOCATION BOARD

REGULAR MEETING
December 8, 2016
7:00 P.M.
CITY HALL, HEARING ROOM #1 S
ONE FRANK H. OGAWA PLAZA =
OAKLAND, CA 2
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CALL TO ORDER

2. ROLL CALL

CONSENT ITEMS
Approval of minutes October 13, 2016 and October 20, 2016

i.
Approval of draft decision in case:

ii.
T15-0344, Barbalat v. McClain, et al.

4 OPEN FORUM

5. OLD BUSINESS

A. Correction of Minutes for July 28, 2016

6.  NEW BUSINESS

Appeal Hearings in cases:

i.
L14-0065; CNML Properties LLC v. Tenants

a.

b. T15-0263; Panganiban v. Chang

C. T15-0360; Harrison v. Solares

it. Discussion and Possible Action on Revisions to Rent Adjustment
Regulations

7. SCHEDULING AND REPORTS

8. ADJOURNMENT
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Accessibility. The meeting is held in a wheelchair accessible facility. Contact the office of the
City Clerk, City Hall, One Frank Ogawa Plaza, or call (510) 238-3611 (voice) or (510) 839-6451
(TTY) to arrange for the following services: 1) Sign interpreters; 2) Phone ear hearing device for
the hearing impaired; 3) Large print, Braille, or cassette tape text for the visually impaired The
City of Oakland complies with applicable City, State and Federal disability related laws and
regulations protecting the civil rights of persons with environmental iliness/multiple chemical
sensitivities (EI/MCS). Auxiliary aids and services and alternative formats are available by calling
(510) 238-3716 at least 72 hours prior to this event. ‘

Foreign language interpreters may be available from the Equal Access Office (510) 239-2368.
Contact them for availability. Please refrain from wearing strongly scented products to this
meeting.

Service Animals / Emotional Support Animals: The City of Oakland Rent Adjustment Program
is.committed to providing full access to qualified persons with disabilities who use services
animals or emotional support animals.

If your service animal lacks visual evidence that it is a service animal (presence of an apparel
"item, apparatus, etc.), then please be prepared to reasonably establish that the animal does, in
fact, perform a function or task that you cannot otherwise perform.

If you will be accompanied by an emotional support animal, then you must provide documentation
on letterhead from a licensed mental health professional, not more than one year old, stating that
you have a mental health-related disability, that having the animal accompany you is necessary
to your mental health or treatment, and that you are under his or her professional care.

Service animals and emotional support animals must be trained to behave properly in public. An
animal that behaves in an unreasonably disruptive or aggressive manner (barks, growls, bites,
jumps, urinates or defecates, etc.) will be removed.



CITY OF OAKLAND
HOUSING, RESIDENTIAL RENT AND RELOCATION BOARD

Regular Meeting
October 13,2016
7:00 p.m.
City Hall, Hearing Room #1
One Frank H. Ogawa Plaza, Oakland, CA

DRAFT MINUTES

1. CALL TO ORDER

The HRRRB was called to order at 7:05 p.m. by Board Chair, Jessie Warner.

2. ROLL CALL
MEMBER STATUS PRESENT ABSENT EXCUSED
Beverly Williams Homeowner X
Ramona Chang Landlord X
Tyfahra Singleton - Tenant X
Jessie Warner Homeowner X
Noah Frigault Tenant X
Karen Friedman Landlord X
Joanne Karchmer Homeowner X
Ubaldo Fernandez Tenant Alt - X
Benjamin Scott Landlord Alt X
Edward Lai Homeowner Alt X
Staff Present
Richard Illgen - Deputy City Attorney
Connie Taylor Rent Adjustment Program Manager

3. CONSENT ITEMS
OPEN FORUM
Brian Geiser
i. Approval of consent items:

J. Warner made motion to approve consent minutes for July 28, 2016. B. Williams
seconded. The Board voted as follows:



AYE: J. Warner; B. Williams, U. Fernandez, T. Sihgleton, E. Lai
NAY: 0
ABSTAINED: B. Scott

The motion carried.

B. Williams made a motion to approve minutes for September 22, 2016. U. Fernandez
seconded. The Board voted as follows:

AYE: J. Warner, B. Williams, U. Fernandez, T. Singleton

NAY: 0 ‘
ABSTAINED: B. Scott

ii. Approval of Draft decisions is cases;
a. T14-0238; Geiser v. Chandler
b. T15-0518; Bowen v. Eubanks
c. T16-0316; Benitez v. Tang
OPEN FORUM

Brian Geiser

J. Warner made a motion to approve draft decisions with corrections. B. Williams
seconded. The Board voted as follows:

AYE: J. Warner, B. Williams, U. Fernandez, T Singleton, E. Lai
NAY: 0

ABSTAINED: B. Scott

The motion carried.

4. OPEN FORUM

James Vann
Brian Geiser

5. NEW BUSINESS
i Appeal Hearing in consolidated cases:

a. T15-0344; Barbalat v. McClain, et al.



Appearances:

Tenant Representative

James Vann

Landlord

Ann McClain

Rebuttal

Both parties offered rebuttal.

Board Discussion

After discussion and questions to both parties, B. Scott made a motion to affirm the
Hearing Officer’s decision based on Ordinance No. 13266. E. Lai seconded. The Board
voted as follows:

AYE: U. Fernandez, B. Williams, J. Warner, E. Lai, T. Singleton, B. Scott
NAY: 0
ABSTAINED:0

The motion carried by consensus.

6. SCHEDULING AND REPORTS
1. Schedule Discussion of Attendance
2. Report on Appeal backlog (could be presented in Annual Report)
3. Reminder to Board of special meeting on October 20, 2016

7. ADJOURNMENT

J. Warner made a motion to adj ourn. B. Williams seconded. The meeting was
adjourned by consensus at 8:35 p.m.
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CITY OF OAKLAND

HOUSING, RESIDENTIAL RENT AND RELOCATION BOARD

Special Meeting
October 20, 2016
7:00 p.m.

City Hall, Hearing Room #1

One Frank H. Ogawa Plaza, Oakland, CA

CALL TO ORDER

DRAFT MINUTES

The HRRRB was called to order at 7:05 p.m. by Board Chair, Jessie Warner.

ROLL CALL

MEMBER
Beverly Williams
Ramona Chang
Tyfahra Singleton
Jessie Warner
Noah Frigault
Karen Friedman
Joann Karchmer

Staff Present

Richard Illgen
Connie Taylor

CONSENT ITEMS

None

4. OPEN FORUM

Edward Lai
James Vann
Brian Geiser

STATUS PRESENT ABSENT EXCUSED
Homeowner
Landlord
Tenant
Homeowner
Tenant
Landlord
Homeowner

Mo XXX

Deputy City Attorney
Rent Adjustment Program Manager

0



5. NEW BUSINESS

i Discussion and Possible Action on ReVisions to Rent and Just Cause
Regulations

OPEN FORUM (item 5)

James Vann
Brian Geiser

Board Discussion

The Board decided to discuss changes to Rent Regulations at this meeting.

J. Karchmer made a motion to extend the meeting beyond 10:00 p.m. N. Frigault
seconded. The Board voted as follows:

Aye: R. Chang, J. Warner, N. Frigault, J. Karchmer
Nay: T. Singleton, B. Williams

Abstained: 0

The meeting concluded without action taken.

6. ADJOURNMENT

B. Williams made motion to adjourn. J. Warner seconded. The meeting was
Adjourned by consensus at 10:30 p.m.
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CITY oF OAKLAND

P.O. BOX 70243, OAKLAND, CA 94612-2043

Department of Housing and Community Development  TEL (510) 2383721

Rent Adjustment Program FAX(510)238-6181
TDD(510)238-3254

HOUSING, RESlDENTIAL, RENT AND RELOCATION BOARD
DRAFT APPEAL DECISION

CASE NUMBER: T15-0344, Barbalat v. McClain

T15-0345, McKinzie v. McClain
- T15-0349, Carthell v. McClain

T15-0350, Schoren v. McClain
T15-0351, King v. McClain -
T15-0353, Sweeny v. McClain
T15-0353, Kidolis v. McClain
T15-0354, Schacher v. McClain
T15-0356, Yoan et al. v. McClain
T15-0357, Coleman v. McClain
T15-0358, Kleinjan v. McClain
T15-0359, Taylor v. McClain

APPEAL HEARING: - October 13,2016
PROPERTY ADDRESS: 3500 35" Avenue
Oakland, CA
APPEARANCES: James Vann Tenant Appellant
Representative
Ann McClain Owner Appellee

The tenants filed petitions contesting a rent increase. The Hearing
Decision determined that the owner complied with the enhanced notice
requirements for capital improvement increases, and allowed a 100% pass-
through on the basis of a grandparent clause for capital improvements which
were substantially completed prior to August 1, 2014. A capital improvement for
common areas was granted in the amount of $94.98 and a unit specific capital
improvement was granted as follows:

Tenant Schoren $23.58



Tenant King $ 855
Tenant Kidolis $17.10
Tenant Schacher  $40.68
Tenant Coleman  $ 7.51
Tenant Kleinjan $16.06

Grounds for Appeal-

The tenants appealed the Hearing Decision on the following grounds:

1.

The decision is inconsistent with OMC Chapter 8.22, Rent Board
Regulations or prior Board decisions;

. The decision raises a new policy issue that has not been decided by

the Board;
The decision is not supported by substantial evidence;

The Hearing Decision violates the Rent Ordinance as amended in May
2014.

Appeal Decision

_ After Board discussion and questions to both parties B. Scott moved to
affirm the Hearing Officer's decision based on Ordinance No. 13266.

T. Singleton seconded. The Board voted as follows:

Aye: U. Fernandez, T. Singleton, B. Williams, E. Lai, J. Warner, B. Scott

Nay: 0

Abstain: 0

The motion passed by consensus.

NOTICE TO PARTIES

Pursuant to Ordinance No (s). 9510 C.M.S. of 1977 and 10449 C:M.S. of
1984, modified in Article 5 of Chapter 1 of the Municipal Code, the City of Oakland

has adopted the ninety (90) day statute of limitations period of Code of Civil Procedure,
Section 1094.6. ' ‘

CONNIE TAYLOR DATE
BOARD DESIGNEE

CITY OF OAKLAND

HOUSING, RESIDENTIAL RENT AND

RELOCATION-BOARD



CITY OF OAKLAND
HOUSING, RESIDENTIAL RENT AND RELOCATION BOARD

Regular Meeting
July 28, 2016
~ 7:00 p.m.
City Hall, Hearing Room #1
One Frank H. Ogawa Plaza, Oakland, CA

DRAFT MINUTES

1. CALL TO ORDER

The HRRRB was called to order at 7:05 p.m. by Board Chair, Jessie Warner.

2. ROLL CALL
MEMBER STATUS PRESENT ABSENT EXCUSED
Beverly Williams - Homeowner X
Ramona Chang Landlord X
Tyfahra Singleton Tenant X
Jessie Warner Homeowner X
Noah Frigault Tenant X
Karen Friedman Landlord X
Joanne Karchmer Homeowner X
Ubaldo Fernandez Tenant Alt X
Staff Present
Jessica Leavitt Deputy City Attorney
Connie Taylor Rent Adjustment Program Manager

3. CONSENT ITEMS
i.  Approval of consent items:

J. Karchmer made motion to approve consent items. K. Friedman seconded. The
Board voted as follows:

AYE: J. Warner; B. Williams; J. Karchmer
NAY: 0
ABSTAINED: U. Fernandez; R. Chang; K. Friedman

The motion failed.

7-28-16 Unaltered Motions n en



- U. Fernandez made a motion to approve consent items. B. Williams seconded. The
Board voted as follows:

AYE: J. Warner; B. Williams; J. Karchmer; U. Fernahdez; R. Chang; K. Friedman
NAY: 0 , '
ABSTAINED: 0
The motion carried.
4, OPEN FORUM
Susan Hill
5. NEW BUSINESS
i. Appeal Hearing in consolidated cases:
a. T15-0202; Rodriguez v. Taplin
T15-0203; Lopez v. Taplin

Appearances:
Landlord

Vincent Taplin

Tenant Representative

Martina Cucullu Lim
Rebuttal

Vincent Taplin
Martina Cucullu Lim

Board Discussion

After discussion and questions to both parties, B. Williams made a motion to affirm the
Hearing Officer’s decisions based on the Hearing Officer’s rationale. U. Fernandez
seconded. The Board voted as follows:

AYE: U. Fernandez, B. Williams, J. Warner, J. Karchmer, R. Chang, K. Friedman ‘

NAY: 0
ABSTAINED:0

The motion carried.



b. T14-0238; Geiser v. Chandler Properties
T15-0428; Geiser v. Chandler Properties

- Landlord Board member, Ramona Chang recused herself from these case due to conflict
of interest. '

Appearances:
Tenant

Brian Geiser
Landlord
Samantha Duval
Rebuttal

Brian Geiser
Samantha Duval

Board Discussion

After discussion and questioné to both parties, J. Warner made a motion to remand case
T15-0428 to Staff or Hearing Officer for correction of base rent to $882. J. Karchmer
seconded. The Board voted as follows:

AYE: J. Warner, B. Williams, U. Femdndez, K. Friedman, J . Karchmer

NAY: 0 '

ABSTAINED:0

The motion carried.

J. Karchmer made a motion to remand case T14-0238 for the following reasons:
1) Review the proof given by owner that notice was given timely;

2) Review calculations of capital improvement pass through;

3) Change base rent to $882. '

J. Warner seconded the motion.

U. Fernandez offered the following friendly amendment:

1) Determine whether a priority 1 or priority 2 condition existed regarding the electrical

problems;
2) Review the exhibits and checks listed for quantity beginning on page 6 of the decision.



Friendly amendments were accepted.
After further discussion, the Board voted as follows:

AYE: J. Warner, U. Fernandez, J. Karchmer B. Williams
NAY: K. Friedman
ABSTAINED: 0

The motion carried.

C. T15-0389; Ullman v. Tse
T15-0390; Hellman et al v. Tse

These cases had to be rescheduled because tenant alternate, U. Fernandez had a conflict
of interest and no other tenant members were present on the Board; therefore, there was a
lack of quorum. The cases will be rescheduled for next regular Board meeting.

7. ADJOURNMENT

B. Williams made a motion to adjourn. J. Warner seconded. The meeting was
adjourned by consensus at 9:05 p.m.
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CITY OF OAKLAND
HOUSING, RESIDENTIAL RENT AND RELOCATION BOARD

Regular Meeting
July 28, 2016
7:00 p.m.
City Hall, Hearing Room #1
One Frank H. Ogawa Plaza, Oakland, CA

DRAFT MINUTES

1. CALL TO ORDER

The HRRRB was called to order at 7:05 p.m. by Board Chair, Jessie Warner.

2. ROLL CALL
MEMBER STATUS PRESENT ABSENT EXCUSED
Beverly Williams Homeowner X
Ramona Chang Landlord X
Tyfahra Singleton Tenant X
Jessie Warner Homeowner X
Noah Frigault Tenant X
Karen Friedman Landlord X
Joanne Karchmer Homeowner X
Ubaldo Fernandez Tenant Alt X
Staff Present
Jessica Leavitt Deputy City Attorney
Connie Taylor Rent Adjustment Program Manager

3. CONSENT ITEMS
i. Approval of consent items:

J. Karchmer made motion to approve consent items. K. Friedman seconded. The
Board voted as follows:

AYE: J. Warner; B. Williams; J. Karchmer
NAY: 0
ABSTAINED: U. Fernandez; R. Chang; K. Friedman

The motion failed.

7-28- 16 Minutes with Altered Motions



U. Fernandez made a motion to approve consent items. B. Williams seconded. The
Board voted as follows: '

AYE: J. Warner; B. Williams; J. Karchmer; U. Fernandez; R. Chang; K. Friedman'
NAY: 0
ABSTAINED: 0
The motion carried.
4, OPEN FORUM
Susan Hill
5. NEW BUSINESS
i : Appeal Hearing in consolidated cases:
a. T15-0202; Rodriguez v. Taplin
T15-0203; Lopez v. Taplin

Appearances:
Landlord

Vincent Taplin

Tenant Representative

Martina Cucullu Lim
Rebuttal

Vincent Taplin
Martina Cucullu Lim

Board Discussion

After discussion and questions to both parties, B. Williams made a motion to affirm the
Hearing Officer’s decisions based on the Hearing Officer’s rationale. U. Fernandez
seconded. The Board voted as follows:

AYE: U. Fernandez, B. Williams, J. Warner, J. Karchmer, R. Chang, K. Friedman
NAY: 0
»ABSTAINED:O

The motion carried.
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b. T14-0238; Geiser v. Chandler Properties
T15-0428; Geiser v. Chandler Properties

Landlord Board member, Ramona Chang recused herself from these case due to conflict
of interest.

Appearances:
Tenant

Brian Geiser
Landlord
Samantha Duval
Rebuttal

Brian Geiser
Samantha Duval

Board Discussion

After discussion and questions to both parties, J. Warner made a motion to remand case
T15-0428 to Staff or Hearing Officer for correction of base rent to $882. J. Karchmer
seconded. The Board voted as follows: ‘
AYE: J. Warner, B. Williams, U. Fernandez, K. Friedman, J. Karchmer

NAY: 0
ABSTAINED:0

The motion carried.

J. Karchmer made a motion to remand case T14-0238 for the following reasons:

1) Review the proof given by owner that the summary of justificaﬁons rbeques't was
given timely;

2) Review calculations of capital improvement pass through;

3) Change base rent to $882.

J. Warner seconded the motion.

U. Fernandez offered the following friendly amendment:

P o Il



1) Determine whether a priority 1 or priority 2 condition existed regarding the electrical
problems;

2) Review the exhibits and checks listed for the dollar amount beginning on page 6 of
the decision. '

Friendly amendments were accepted.

After further discussion, the Board voted as follows:
AYE: J. Warner, U. Fernandez, J. Karchmer B. Williams
NAY: K. Friedman

ABSTAINED: 0

The motion carried.

c. T15-0389; Ullman v. Tse
T15-0390; Hellman et al v. Tse

These cases had to be rescheduled because tenant alternate, U. Fernandez had a conflict
of interest and no other tenant members were present on the Board; therefore, there was a
lack of quorum. The cases will be rescheduled for next regular Board meeting.

7. ADJOURNMENT

B. Williams made a motion to adjourn. J. Warner seconded. The meeting was
adjourned by consensus at 9:05 p.m.



CHRONOLOGICAL CASE REPORT

Case No.: L14-0065

Case Name: 525-655 Hyde Street CNML Properties

Property Address: 3921 Harrison Street, Oakland, CA

Parties: ‘ Tenants: Alexénder M. Taylor; Andrew Simkin '

Cooper Spinelli; Elizabeth Van Lanen

Jilleun & Lexie Eglin; Alexandru Batnaru
Alexandru Valisescu; Angelique Johnson-Martinez -
Bianca Penaloza; Dana Sarvestani; Elena Butnara;
Fernando Garcia; Jessica Simkin; Julie Amberg;
Kate Flick Garcia; Lisa Romero; Mari Oda;

Ria Cruz; Steven Miller; Suzanne Miller;

Tadeusz Butnaru; Todd McMahon; Zoe Bridges
Zvetlana Butnaru

Owner: 525-655 Hyde St CNML Properties

LANDLORD APPEAL:
Landlord filed Petition v November 10,2014
Tenant Respdnses filed - December 17, 19,22, & 23,2014 &
- January 13, 2015
Hearing Decision issued May 29, 2015
Landlord Appeal Filed June 18, 2015
NOTE: The owner petition and tenant respohses are not included in the

Board Packet due to the volume of documents. The cases will
be available at thé Appeal hearing. In addition, the documents
can be viewed by appointment at the RAP office by contacting
Maxine Visaya at (510) 238-3721.
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"City of Oakland

Residential Rent Adjustment Program
250 Frank Ogawa Plaza, Suite 5313

| Oakland, California 94612

1 (510) 238-3721

L T - T
dura Uit v 8 ul

APPEAL

"Appelllé'nt’s Name
525, 655 Hyde St. CNML. Properties LLC

- «/Landlord Tenant

Property Address (Include Unit Number)
3921 Harrison Street
QOakland, CA 94611

4844 Telegraph Avenue
Oakland, CA 94609

“Appellant’s Mailing Address (For receipt of notices) Case Numbe

Date of Decision appealed 5/29/15

Name of Representative (if any)

Clifford E. Fried Esq.
Elizabeth Hart

Representative’s Mailing Address (For notices)

Fried & Williams LLP
480 Ninth St.
Oakland, CA 94607

| appeal the decision issued in the case and on the date written above on the following grounds:
(Check the applicable ground(s). Additional explanation is required (see below). Please attach

additional pages to this form.)

1. « The decision is inconsistent with OMC Chapter 8.22, Rent Board Regulations or prior
decisions of the Board. You must identify the Ordinance section, regulation or prior Board decision(s) and

specify the inconsistency.

2. « The decision is inconsistent with decisions issued by other hearing officers. You must identify
the prior incansistent decision and explain how the decision is inconsistent.

3. The decision raises a new policy issue that has not been decided by the Board. You must
provide a detailed statement of the issue and why the issue should be decided in your favor.

4. ¥ The decision is not supported by substantial evidence. You must explain why the decision is not
supported by substantial evidence found in the case record. The entire case record is available to the Board,
but sections of audio recordings must be pre-designated to Rent Adjustment Staff.

5. +* 1was denied a sufficient opportunity to present my claim or respond to the petitioner’s claim.
You must explain how you were denied a sufficient opportunity and what evidence you would have
presented.” Note that a hearing is not required in every case. Staff may issue a decision without a hearing if
sufficient facts to make the decision are not in dispute.

6. The decision denies me a fair return on my investment. You must specifically state why you have
been denied a fair return and attach the calculations supporting your claim.

Revised 5/29/09
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7. Other. You must aftach a detailed explanation of your grounds for eal. Submissions to the Board

are limited to 25 pages from each parly. Number of pages attached "%— . Please number attached
jpages consecutively.

8. ___You must serve a copy of your appeal on the opposing party(ies) or your appeal may
be dismissed. | declare under penalty of perjury under the laws of the State of California that on

June 12‘ , 20115, | placed a copy of this form, and all attached pages, in the United States
mail or deposnted it with a commercial carrier, using a service at least as expeditious as first class
mail, with all postage or charges fully prepaid, addressed to each opposing party as follows:

Name See attached list of 25 opposng parties along with their representative. -

" Address

City, State Zip

Name

" Address

City, State Zip

\\"\.ﬁ

June |§,2015

SlGNATURE"Of APPELLANT or DESIGNATED REZESENTATIVE DATE

IMPORTANT INFORMATION: ,

This appeal must be received by the Rent Adjustment Program, 250 Frank Ogawa Plaza, Suite
5313, Oakland, California 94612, not later than 5:00 P.M. on the 20th calendar day after the
date the decision was mailed to you as shown on the proof of service attached to the decision.
If the last day to file is a weekend or holiday, the time to file the document is extended to the
next business day.

» Appeals filed late without good cause will be dismissed.
You must provide all of the information required or your appeal cannot be processed and
may be dismissed.

e Anything to be considered by the Board must be received by the Rent Adjustment
Program by 3:00 p.m. on the 8th day before the appeal hearing.

+ The Board will not consider new claims. All claims, except as to jurisdiction, must have
been made in the petition, response, or at the heating.

« The Board will not consider new evidence at the appeal hearing without specific approval.

¢ You must sign and date this form or your appeal! will not be processed.

Revised 5/29/09 2
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£14-0065 _ _ Appeal Filing Page 1 of 4

3921 Harrison Street, Oakland, CA 94611

Opposing Parties

Ana Baires Mira, 3022 International Blvd. #410, Oakland, CA 94601

Jilleun Eglin & Lexie Eglin, 3921 Harrison St., #101, Oakland, CA 94611

Alexandru & Elena Butnaru & Tadeusz Butnaru, 3921 Harrison St., #102, Oakland, CA 94611
Angelique Johnson-Martinez, 3921 Harrison St.; #103, Oakiand, CA 94611
Zvetlana Butnaru, 3921 Harrison St., #104, Oakland, CA 94611

Alexander Michael Taylor & Ria Cruz, 3921 Harrison St., #105, Oakland, CA 94611
Suzanne Miller, 3921 Harrison St., #201, O'akland, CA 94611

Fernando Garcia & Kate Flick Garcia,' 3921 Harrison St., #202, Oakland, CA 94611
Cooper Spinelli & Dana Sarvestani, 3921 Harrison St., #203, Oakland, CA 94611
Bianca Penaldza, 3921 Harrison St., #204, Oakland, CA 94611

Lisa Romero, 3921 Harrison St., #205, Oakland, CA 94611

Alexandru Vasilescu & Zoe Bridges, 3921 Harrison St., #301, Oakland, CA 94611
Julie Amberg, 3921 Harrison St., #302, Oakland, CA 94611

Tyler Ritter, 3921 Harrison St., #303, Oakland, CA 94611

Mari Oda & Todd McMahon, 3921 Harrison St., #304, Oakland, CA 94611
Andrew Simkin & Jessica Simkin, 3921 Harrison St., #305, Oaklaﬁd, CA 94611

Steven Miller & Elizabeth Vantanen 3921 Harrisbn St. PH, Oakland, CA 94611

000021
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' L14-0065 Appeal Filing Page 2 of4

The Detailed Grounds for Appeal
INTRODUCTION

This is a Landlord Petition for a Certificate of Exemption based upon substantial rehabilitation to a building
located at 3921 Harrison Street, Oakland. Prior to the hearing, Landlord submitted a relevant table issued by the
Building Services agency of the City of Oakland. This table was marked as Landlord’s Exhibit 76/203 and was
admitted into evidence at the hearing. Landlord’s Exhibit 76/203 is commonly referred to as “Table ‘A’ by the
Rent Board. A copy of Table A is attached to this Appeal. '

After all testimony concluded at the hearing, and all evidence of the parties was admitted into evidence, closing
arguments were made by the parties. During the closing argument of Ana Baires Mira, attorney for some of the
Tenants, reference was made to a new piece of evidence which the hearing officer took notice of. This new piece
of evidence is entitled “Quarterly Cost Indexes (1926 = 100).” This evidence was provided to the Hearing Officer
but not the Landlord. Objection to the use and introduction of this new evidence was made at the hearing. A copy
of Quarterly Cost Indexes (1926 = 100) is attached to this brief and called Table B.

1. The Decision is inconsistent with the Ordinance, the Rules &Regulations or prior Board decisions

Per 8.22.030(B)2a &b
a. Inorder to obtain an exemption based on substantial rehabilitation, an owner must have spent a
minimum of fifty {50) percent of the average basic cost for new construction for a rehabilitation
project.
b. The average basic cost for new construction shall be determined using tables issued by the chief
building inspector applicable for the time period when the substantial rehabilitation was
completed.

When calculating the average basic cost for new construction in the decision, Hearing Officer Kasdin used a table
that was not allowed as evidence into the record nor issued from the Chief Building Inspector for the time period
when the substantial rehabilitation was completed.

The Tenants called as a witness David Harlan, the Engineering Manager of the Bureau of Buildings, to testify
specifically on how the City calculates the value of new construction. Mr. Harlan testified that the City currently
uses a table from 2009 (hereafter referred to as Table A). This table was presented as evidence by the Landlord.

Prior to the 2009 table, the City Building Department had issued a 2007 table (hereafter called Table E) and a 2001
table (hereafter called Table C) to calculate construction values. In this decision, the Hearing Officer used the
2001 Table C to establish the property was constructed of wood frame. All of these tables are obviously issued
from the City of Oakland. They are all on letterhead from the City of Oakland, they each have a date establishing
‘when they are to take effect and the 2001 Table C is actually signed by Calvin Wong, the City of Oakland’s Building
Official.
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1L14-0065 - Appeal Filing Page 3 of4

Yet Mr. Kasdin used a third table calied Quarterly Cost Indexes {1926 = 100) (hereafter referred to as Table B) to
calculate the cost for new construction. The attorney for the tenants cited 3 cases {L13-0028, T13-0196 and TO7-
0287) to introduce the Table B and bring it to the Hearing Officer’s attention. However the table used in those 3
cases is not the Table B introduced at the hearing. Those cases cited by the Tenant’s Attorney used a completely
different document — one labeled Cost Indexes {1926 = 100) hereafter referred to as Table D. Neither Table B
introduced by the Tenant Attorney or Table D cited by the Tenant’s Attorney are on City letterhead, have a date
when it was to take effect or is signed by anyone. Furthermore these ‘Cost Indexes’ Tables B and D have never
been authenticated as having come from the City of Oakland. Only tables formally issued by the City of Oakland
should be used in the calculations for construction values. Only Tables A, C and E meet that standard.

2. The Decision is not consistent with other hearing officers.

Other hearings have established square footage with owner testimony, data from the County of Alameda's
Assessor's Office, general contractor testimony, architectural or engineering plans and property reports such as
FastWeb Property Profile, DataQuik and RealQuest.com. Evidence of square footage entered into the record at
the hearings included a FastWeb Property Profile, an architectural plan of the building, a property characteristics
report from the Assessor's office and testimony from the General Contractor - all of which provided the same
figure of 13,336 for square footage. '

However in the decision, the Hearing Officer added in the area of the balconies which inflated the correct 13,336
sf figure by an additional 1000 square feet. The Hearing Officer's reasoning was that as the cost of the repairs to
the balconies were included as expenses, so the square footage of the balconies should be as well. But by that
logic, the new roof, which cost $50,000, should also have been included in the square footage, since it was
included as an expense. But the Hearing Officer did not include the roof’s area, and prior decisions do not include
roof area - see 09-0001, 11-0004, 11-0018 and 12-0196. Each of these cases add the costs of a new roof to
expenses without adding the roof’s area to the square footage. More importantly, neither Roofs nor Balconies
are habitable living spaces. Each is exposed to the elements, have no running water and have no source of

heat. Neither the balconies nor the roof should be added to the square footage

3. The Decision is not supported by substantial evidence

The Hearing Officer miscalculated the eligible expense amount for the General Contractor by $25,999. The
Hearing Officer only counted 3 of 4 separate $26,000 invoices for kitchen and bathroom remodels.

On page 3 of the Decision, the Hearing Officer tallies the construction expenses provided as evidence by the
landlord including $831,597 in payments to Martin Gallagher Construction. However the Landlord provided
evidence that this vendor, Martin Gallagher Construction was actually paid $857,596. The difference between the
two amounts is exactly $25,999. Among the evidence provided by the Landlord were 4 invoices for kitchen and
bathroom remodels to units 203, 204, 303 and 304; each for $26,000. We believe the Hearing Officer failed to
count one of the 4 $26,000 invoices. '
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4. The Petitioner was denied a sufficient opportunity to present his claims or respond to petitioner’s
claims.

Per OMC 8.22.110 (E) 3 e which covers Conduct of Hearing before the Hearing Officer, Section 3 specifically states
that “each party shall the right to rebut the evidence against him or her.”

During closing arguments and after the period when evidence would be allowed and entered into the record, the
tenant’s attorney, Ana Baires Mira presented the document Table B. Hearing Officer Kasdin accepted and took
formal hotice of this document, Table B and then used it when calculating the cost of new construction in his
decision. Table B was not made available to the Landlord representative before or even during the hearing, it
was not allowed into the record as evidence and as it was presented during closing arguments, the Landiord
representative had no opportunity to rebut or challenge it or its usage in the hearing or the decision.

_ A tenant is required to file a response to an owner’s petition within 30 days of service of the notice by the Rent
Adjustmént Program that an owner petition was filed. OMC Sec. 8.22.090.A.4. The Landlord and Tenants in this
case were ordered to produce all proposed tangible evidence “not less than seven (7) days prior to the Hearing.”
See Notice of Hearing in this case served on all Tenants on November 19, 2015. By not filing the Quarterly Index
and serving a copy on the Landlord, the document should not have been considered by the Hearing Officer.

The Rent Board has a strict policy of not considering evidence and other documents that the parties will rely on
unless those items were submitted to the Rent Board and served on the opposing party before the hearing. There
is no reason to ignore past precedent in this case. It came as a total surprise to Landlord that evidence of
construction costs, not contained in Table A, would be used and argued by the Tenant. Or that it could be noticed
or used by the Hearing Officer. It is a violation of due process to allow the Quarterly Cost Indexes (1926 = 100) to
be used in this case because Landlord was deprived of notice that it would be used.

Had Respondent Tenant and the Hearing Officer complied with the Rent Board rules and the law, Petitioner
Landlord would have presented evidence on how Table B was not a table issued by the chief building inspector
applicable for the time period for which Petitioner made repairs.
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Buiiding Services . . Dalziel Administration Bullding
Construction Vatuation' 250 Frank Ogawa Plaza - 2nd Floor ;
For Exilding Permits” Cakland, CA 94612
Efiective Aug. 4, 2008 - 510-298-3884 - .é .
9. ;
Canstrucion]-evel Grmund” Hillside Consiuction | Marshall& Swift3Q 709 '
Desgription” Type |New Remodel  |New Remedel |  Seatlon pp{Clastyps) e
IChstom Residencs T Cver etk 3207:53| - $107.92] . 526079] . §18029 ]  —SechoRAZpg 25 (Gle).
Single Famliy-& Duplex - -V $144.45] - 575.12)7 31880 $O7.65|-  Sechoni12pglsiClg) - -
ctory/Manufactured-home =V, -$43:501- T §AX62 - . -§E655 ‘$28.41). . Seclion12pg.28(CDS/g) .
Finfshedikiahftzble:Basement Cover;lon WV © $95.42) . §50.141 - $125.35]. . 786578 ‘-Seeﬁ-'ﬁn 12pg25(sia). - -
' IConhveriinon-habitable to habitable. - A o MK $43:50]  N/AS - $56.55|°  ‘Secion’12 pg. 28°{COS/p) - -
Pariition. Walls V. CNRA]T $i6.481T WA $24.05]. . Section 52 pg 2 (Fwall)
Foundation Upgrade ( L1.) v $105:37 _NA| S1369B] T NA| - Sectom’l 2 RAKIZY) -
:|Patio/Porch-Roof - V. --524.704 - - §32011 $16.70) . Seclion 668,27 Wead) - i
Grouad LevelDecks. RS -$30.49§. L .$3°"64 -~ $20:51]" “Seclon 6 pg-2-(100savg). - . :
VI sate). 2782 'Secﬁﬁhsﬁs}pg?j(.‘}:ﬂﬂi:ﬂ#slmy) T
N | 538.42) - T $25:97) - Sacton 1-p 35(0/aB00). |
' 3 i Sedlan12pg35(DIa40ar) P
| = Retammgwall (s f) LT ] iy 3 W, !
R2- Apaﬁnent =2 umls) . 3 {Bigy A :
: L : Section 11 pi 13 (Bl
B v $127.00 . .Sechion11.pa 18 (Dfg): |
) co Non-Resndenhal Oceupancy: . . j
A JCnhurch/Auditonum FEU $247.07] $128.48] $321.19] $167.02 Secton. 16 pg 9{Big)
) il 51B2.01 $94.65 3$238.61 $123.04¢ Section 16-pg 9.(Bla)
. : v $175.93)  §$91.48) §$228.71) $118.83) Section 16 pg 9{S/a)
JA |Restaurant . : F&ll | §221.82 $115.35 $288.37) §148.95 ‘Saction 13 gy 14 (A-B/g)
: [T $174.20 $90.58| 522646 $117.76 Section 13:pg- 14 (Cla)
) vV | $1e8.80 $86.74 $216,.84 $112.75). Seslion 13 pg 14 {D/g)
B {Restaurant <50 gocupancy Vv §14524 $75.52 $188.81. 398.18 Secfion 13:pa 17 (Cla)
B Bank 1&H | §223.48 $116.201 829050 |, 5151.08 Section 16.pg 21 (Bla)
-l $182.01|. $94.65 $236.61 $123.04{ Section 15 pg 21 (Cla)
] . |V - $173.02 3$88.97 $224.83] . $116.96 Secfion:15 pg 21 (D/a)
B IMedical Ofiics _ : T& W 3245.76| . $420.88|  $004.59]  $168.84 Seciion 15 pg 22/(big)
i) $243.19 3126.46 $316.15 $164.40( Section 15pg. 2 Blg)
|- \' -$200.73 $104.38 $260.85 $135.69{ Section-15 pg 22 {C/g)
B Office 1 &Il | - §165.41 $86:.011  $215.03 $111.82] Sectlan 15'pg 17 (B/a)
. : )] $120.77| $82.80 $157.00 $81.64 Section 15 pg: 17 (Tla)
‘ v $115.34, $50.88] §149.84 $77.87 Section 15 pg 17 {Dfe)
E School 1&l 3238.11) §$124.34 $310.84 $161.54 Section 18 pa 14 (A-Bfg)
. m . $181.86 $84.62 $236.55 $123.00 Section 18 pa 14 (Cfa)
. v $171.94]  $09.41| $223.652| $416.23 Section 18 pg. 14 (Dfg)
H . |Repair Garage . 1&il $186.25]  $96.80 $242.131  §125.91] Sesfon 14 pg 33 (MSG:527C/e)
: . : i $180.70 $93.95 $234.91 $122.15( Section 14 pg33 (MLG 423C/e)
v §175.14|  §01.07] 5§227.68] $118.30| Sechon 14 pg 33{MLG 423D/a)
i Care Facilittes / institutional &1 | $186.04 $98.74] S241.85( $125.76] . Secton5 py 22 (Ble)
i : 1} $152.09 $79.09 $197.72)  §102.81 Section' 15 pg 22 (Ga)
\ - 14E.52) §76.19{ $180.48 $09.05 - Section 15 pg 22 (Dfa)
M. Market (Retall salés) 1&1 $143.82 374.79 $186.97' $07.22}. Secfion 13 pg 26-(A/g)
TR $117.70]  $60.80] $152.23]  $70.16]  Sealion 13 pg 26 (Cla)
\4 $113.19{ $58.86 3147.15] $76.52 Seclion. 13 pg 26 {Dla}
S Industrdal plant ) eIl | $157.34f - §81.82 $204.54] - 3106.36 -Satiion 14 pg 15 (Rla)
: il . $134.38 $60.86 $174.68| - §$90.84 Secflon 14 pg 15 (Tla):
) - . vV $111.93] . §5B.20] $145.51| 57566  Seclon 14.pg 15 (0/a)
S . |Warehpuse . P& $96.28 350.07}  $125.16 $65.09 Saction- 14 pg 26 (Aig)
' o m $91.77]  S4%.72| $115.30]  §6204]  Secton 14pg %8 (/)
. TV $8079]  $47.21]  3118.08]  $81.37]  Sechon 14 py 26 [Cmilg)
S~ |Parking Gar=gs &l 376.31)  309.68 $90.20]  %51.59 Section 14 pg 34 (A/g)

U Costper square foot, unless noted athewise. (Lf. = linear foo s = = square foot); Includes 1.3 regional mullipfier {see Sece. 99.pg 6 July 2008 Marshail & Swift)

2 Hilside construciion = siope >20%; multiply by addifioral 1.3 muitiplter

3 Remodet Funcion-of New Canstrucion s 2 8.52 multipfler.

* Separaie structuras or accupandies valuad separatsly.

$ Sepersls fees assessed for EIFM permils, R.O.W. improvements, Fire Prevenfion Bureau, Grading Penmifs, lechnology enhancement, records management, Excav. & Shoring,

\\&@Aﬁﬁﬁﬁ&%@%@%&omomswm 2008_2D%0\Buiiding valuaﬂnn).Aug 1 2008 74 g L E’ 1 ;.} “ '
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he following building valuation data are based on cost and

Butlding Otficial \\ )

multiplier of 1.07 and local multiplier of 1.32.

Calenlated Method * ($/sf)

va
Valuation Services” published by Marshall and Swift dated D

Residential Building Mm:nu‘j “aluation ] .)1[3.

aiber 2000 W1 th COost

Segregated Cost Methad

Level ground construction

" {caisson found’n @ S11.80/s nut
included in this column)

Hillside construction

" Rased on 20% slope

(retaining wall not inctuded

Deck (8/st ol area)

Ground level ( < ') -3 22.44/sf

- Terrace level $ 30.29/sf
Apartment Aparument _.F ence ({$/sf surface) '
grfcasl e o| Typel& T $14667 | Typel& O $150.67 | -wood T aee
' Hmma\{ WhAS = Type_III : $11327 | Type . nn.zs ~chain link § 2.64/sT
Frosie =~ | Type ¥ §$ 9225 [ TypeV 3119.93 - [DASONIY 310.30/sf
Baserment ' §3507 | Basement § 5877 - Pueplacc $6,270/ea
] - Garzge $31.24 . Genage - £50.14 | Fire spnnk.ler 3 333/55
ST foine, FrieE | Type 1 Garaze . 53971 | Typel Garege iea Kichen Appliance  § 4983/set
- | Customr Residences _ -Custorn Residences_ ... .......|:Pado Enclosure. ... _.322.18/s7. .
, Type X §184.23 | Type IO 3239.50' -Salarfurn :8120.53/5F
" Tree v 3178.35 [ Type ¥ o 5231.86 | Smk
Besement 56963 | Basement §7402 | -prefab $149,16/Tread '
Garage 8§ 6478 | Garage 88421 - wo;aci $125.0%T. ':am“l
" Serni-Custom Residences Semi-Custom Residences : Wall ~non-bearing
S [Teem T ILLE | e SI96.48.. | - wood (Footng exies) 313 007F
o Tepe V| S142.67 | Type v $185.47 | Wall - retaining (3/af surface)
Basement $45.56 | Basement $6443 | -concrete
Garage 55143 | Ganage § 66.86 < 6 tall 3 23.100sf
Single Family Residences ' Single Family and Residences <10’ ull % 27.05/sf
Type I $118.05 | Type I = $153.47 <20' tall 3 36.30/sT
Tﬁe N 510699 | Type V $139.08 | - masonry
. Basement Sn ?.9,49 | Basement 5101 < & @il §21 [7/ef
Gam‘ge 538.07 .| Garage ‘ §52.12 < 10" il £31.09/s7
Starter Home Starter Hame - wood
Type v 57699 | Tope v 399.57. <6 w8 1766
- Basernent $2474 | Basement $32.17 <10' @l SZ‘.’,M/SI"
13arage T28.1F | Garage 336.04

* tZzlzutator methed inciudes Spical buiit-:n appliance and ans firezlace aaiy
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1558 Mizzen Lane
Half Moon Bay, CA 04019

(415) 246-8539

PROPERTY AT 3921 HARRISON ST

INVOICE NUMBER

INVOICE DATE
OUR ORDER NO. -
YOUR ORDER NO.

18-445
April 3, 2014

TERMS Net 30

SALES REP |Martin Gallagher

SHIPPED VIA
F.O.B.
PREPAID or COLLECT
[ uniT#203 ]
Date DESCRIPTION % Completed Total Cost AMOUNT DUE
4/3/44 Installation of new kitchen cabinets and appliances and tile on the floor ¢ 7‘17 =9 .5 { 790 $44-90600
6/17‘ . Suplylys A ) © 0O
L bbbo /™ 2Lwoe
4/3114 Installation of new vanity cabinet with sink & tile on shower walls. 6 Z 7 ________7 $9,800.00
1 Ve
[A R /5
i'— »,VWWW"”"W'
SUBTOTAL 21,700.00
$21,700.00
DIRECT ALL INQUIRIES TO: MAKE ALL CHECKS PAYABLE TO: PAY THIS
Martin Gallagher Martin Gallagher Construction Inc. AMOUNT
(415) 246-8539 '

maringallagher85€amail.com

3921 Harrison 136 of 203

1558 Mizzen Lane
Half Moon Bay, CA 94019

THANK YOU FOR YOUR BUSINESS!

N0002Y




Half Moon Bay, CA 94019

PROPERTY AT 3921 HARRISON ST

(415) 246-8539

" SUPPLEMNTAL INVOICE NUMBER |64- 1495 7).
INVOICE DATE |June 13, 2014

OUR ORDER NO.
YOUR ORDBER NO.

TERMS {Net 30
SALES REP {Martin Gallagher

PLEASE REFER TO INVOICE NUMBER 18

SHIPPED VIA
F.0O.B.
PREPAID or COLLECT
~ UNIT# 203
Date * DESCRIPTION % Complete Total Cost . AMOUNT DUE
6/13/14 |installation of new kitchen cabinets and appliances and tile on the floor | H 74|~ ﬁ;{g OO » $3-600:00
e Cobo 2 poo
6/13/14  |instaliation of anity cabinet with sink & til ho I (6142 { YOO $
nstatation of new vanity Inet witn sin ie on shower walls. § = 700.00
b2y — 7

r‘z_f\,"'\ff.\ l?

Tyt

SUBTOTAL 4,300.00
. $4,300.00
DIRECT ALL INQUIRIES TO: MAKE ALL CHECKS PAYABLE TO: PAY THIS
Martin Gallagher Martin Gallagher Construction Inc. AMOUNT
(415) 246-8539
martingalagher@s@gmail.com 1558 Mizzen Lane
Half Moon Bay, CA 84018 ) .
SALD
THANK YOU FOR YOUR BUSINESS! TI .
. JUN 20 2014
I YHE S
3921 Harrison 139 of 203 . 3'6

2

NN0030




1558 Mizzen Lane

Half Moon Bay, CA 94019 (415) 246-8539

PROPERTY AT 3921 HARRISON ST

INVOICE NUMBER

65

INVOICE DATE {June 13, 2014
QUR ORDER NO.
YOUR ORDER NO.
TERMS |Net 30
SALES REP {Martin Galtagher
SHIPPED VIA
F.0.B.
PREPAID or COLLECT
UNIT # 204
Date - DESCRIPTION | % Complete| = Total Cost AMOUNT DUE
6/13/14 |Installation of new kitchen cabinets and appliances and tile on the floor $15,500.00
6/13/14 linstaliation of new vanity cabinet with sink & tile on shower walls. $10,500.00
SUBTOTAL 26,000.00
$26,000.00
DIRECT ALL INQUIRIES TO: MAKE ALL CHECKS PAYABLE TO: PAY THIS
Martin Gallagher Martin Gallagher Construction Inc. AMOUNT
(415) 246-8539
martinsaliagher5®amall. com 1558 Mizzen Lane i
o Half Moon Bay, CA 94019 P AlD
THANK YOU FOR YOUR BUSINESS! JUN 17 2014
CKH#I L2508,

3921 Harrison 176 of 203

000031




n
Half Moon Bay, CA 94013

PROPERTY AT 3921 HARRISON ST

(415) 246-8539

INVOICE NUMBER |67~YS L
INVOICE DATE |June 13, 2014

OUR ORDER NO.
YOUR ORDER NO.

TERMS {Net 30
SALES REP |Martin Gallagher

SHIPPED VIA
" F.OB.
PREPAID or COLLECT
UNIT # 304 .
Date " DESCRIPTION -~ % Complete{ = TotalCost AMOUNT DUE
6/13/14 |Installation of new kitchen cabinets and appliances and tile on the floor (E?Z 21‘(2 g\ Zi) ‘Z $45.500-00-—
| bbé0an3PO
G o1 L{ % O O
6/13/14 linstallation of new vanity cabinet with sink & tile on shower walls.

SUBTOTAL

6é 27 :7 $10,500.00

26,000.00
$26,000.00
DIRECT ALL INQUIRIES TO: MAKE ALL CHECKS PAYABLE TQ: PAY THIS
Martin Gallagher Martin Galtagher Construction Inc. AMOUNT
(415) 246-8539

martingallagher@ 5@ cmail.com

N

3921 Harrison 185 of 203

1558 Mizzen Lane
Half Moon Bay, CA 94019

THANK YOU FOR YOUR BUSINESS! P [;‘ H

g CKi Wamam | 2
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1558 Mizzen Lane

Half Moon Bay, CA 94019 (415) 246-8539
PROPERTY AT 3921 HARRISON ST INVOICE NUMBER |66 < “1S 24
INVOICE DATE |June 13, 2014
OUR ORDER NO.
YOUR ORDER NO.
TERMS |Net 30
SALES REP |Martin Gallagher
SHIPPED VIA
F.0.B.
PREPAID or COLLECT
L2729/ 4, 3500
Date - DESCRIPTION % Complete|  TotalCost AMOUNT DUE - -
. . . ) ) ©T47 A [5.5 0
6/13/14 |Installation of new kitchen cabinets and appliances and tile on the floor ¢ b Loz, ™ 0@ $45,500:00
' beay = 3,209
6/13/14  |Installation of new vanity cabinet with sink & tile on shower walls. 66 27 1= $10,500.00

- %32/

azmTY

P\

o

SUBTOTAL 26,000.00

' ' ‘ $26,000.00
DIRECT ALL INQUIRIES TO: MAKE ALL CHECKS PAYABLE TO: PAY THIS
Martin Gallagher _ : Martin Gailagher Construction inc. AMOUNT
(415) 246-8538 .
maitingallagher8S@amail.com 1558 Mizzen Lane ™

Half Moon Bay, CA 94019 i A 5 D
v:% ¥ ar3e
THANK YOU FOR YOUR BUSINESS! JUN 20 2034
CKi# M@é‘ CEMN
3921 Harrison 186 of 203 . i S ' :




City of Oakl \_/ Cammunity Eco U_:evelopment Agency

Building Services ‘ Dalziel Administration Building
Construction Valuation® 250 Frank Ogawa Plaza - 2nd Floor
For Bullding Permits® ~ Oskland, CA 94612
Effectlive February 5, 2007 510-23B-3441
Construction |Level Ground® Hillside Construction®
Oce. |Description” . Typ New Remodel [New Remodel
{R3 |Custom Residence V: $183.35 $95.34| $238.36] $123.94
Sln'gliFamily Residence Vv $137.18 $71.34} $178.35f $92.74
Manufactured home vV . $35.00]  $18.20] $45.50} $23.66
Convert non-hab to habt’ V $101.11 NA] §$131.441 NA
Foundation Upgrade { L1.) V' $103.61 . NAJ- $134.69 NA
‘ Deck \Y $26.93 NA| $36.35| . NA
U1l |Garage vV - $36.08 . $18.76] 3$46.90| $24.39
Carport \' $24.65 $12.82] $32.05] $16.66
Retaining wall (s.f.) il $27.80] °  NA] $36.15 NAL
R1 |Aparment . 1 &l $162.14|  $84.31] $210.78] $109.61
R E 1l #M31.70 $68.48] $171.21] - $89.03]
. ) $121.75 $63.31] $158.281 $82.30
83 |Garage s &M $55.53] - $28.88] $72.19] $37.54
A {Church/Auditorium 1&11 $221.65] $115.26] 3$288.15] $149.84
i ) 11 $165.64 $86.13] $215.33] $111.97
Vv $158.36 $82.35| $205.87] $107.05
A Restaurant 1 &1 $193.43] $100.58] $251.46] $130.76
i $144,62 $75.20] $188.01 $97.76
Vv $132.44 $68.87] $172.17] $89.53].
8 Bank - | &) $219.90| $114.35] $285.87| $148.65
: 1§l $178.77 $92.96] $232.40| $120.85
\Y $161.98 $84.23] $210.59] $109.51
B Market (Retail sales) | &l $122.35 $63.62] $159.06] $82.71
' ] $91.02] -~ $47.33] $118.33 $61.53
. Vv $87.25| .945.37] $113.43] $58.98
B - Medical Office 1& 11 $249.42] $129.70f $324.25| $168.61
» I $204.78| $106.49{ $266.21] $138.43
- Y $200.23] $104.12] $260.30f $135.36
B Office . 1& I $158.58 $82,46] $206.15] $107.20
1 $114.63 $50.61] $149.02] $77.4%
vV $112.00 $58.24] $145.60] - $75.7%
E Schoo! 1& 1) $165.11 $85.86] $214.64] $111.61
S 1] $146,52 $76.19] $190.48 $99.05
+ vV $141.91 $73.79] $184.49] $95.93
H Repair garage 1& 11 $108.71 $56.53{ $141.32] $73.49
i $88.23 $46.40] $116.00] $60.32
\' $88.64 $46.09| §$115.23] $59.92
| Care Facilities . [& 1 $153.97 $80.06] $200.16] 3$104.08
i - $130.22 $67.71] $169.29] $88.03
i $125.76/ $65.40{ $163.48] $85.01
RE industrial plant 1811 $64.49 $43,93] $108.84] $57.12
i $681.00 $42.12] $105.30{ §54.76
V $66.03 $35.38| $88.44| $45.99
S Warehouse 4 P& H $73.35 $38.14] $95.36) - $49.58
: 1 $60.30 $36.04] 390.09] $46.85
vV $68.50 $35.62 $80.05| = $46.31]

' Cost per square foot, uniass notad atherwisa, {L.{. = iinaar foot; .1, = square foot)
2 Hiiside construction = stope >20%
3 Separate structures or occupancies valued saparately,
* Separate faes assessed for E/P/M permits, R.O.W. improvamants, Fira Prevenlion Bureau, Grading Permits,
technology enhancement, records management, stc. : @

WCada-servar3\buiiding\Permit Counter\Permit FY06\(Building valuation)

= neo
o TABLE "590034 -



P.0O. BOX 70243, OAKLAND, CA 94612-2043 CITY oF OAKLAND

Department of Housing and Community Development TEL (510) 238-3721
Rent Adjustment Program FAX (510) 238-6181
, : TDD (510) 238-3254

HEARING DECISION

CASE NUMBER: L14-0065, 525, 655 Hyde St. CNML Properties LLC v. Tenants
PROPERTY ADDRESS: 3921 Harrison St., Oakland, CA

DATE OF HEARING: April 27,2015

DATE OF DECISION: May 29, 2015

APPEARANCES: Elizabeth Hart (Owner Representative)
Clifford E. Fried (Attorney for Owner)
Michael Bykhovshy (Witness for Owner)
Tsegab Assefa (Witness for Owner)
Martin Gallagher (Witness for Owner)
Tyler Ritter (Tenant)

Svetlana Butnaro (Tenant)

Jessica Simkin (Tenant)

Andrew Simkin (Tenant)

Alex Vasilesco (Tenant)

Suzanne Miller (Tenant)

Zoe Bridges (Tenant)

Mari Oda (Tenant)

Angelique Johnson (Tenant)

Alexandro Butnaro (Tenant)

Elena Butnaro (Tenant)

Fernando Garcia (Witness for Tenants)
Kate Flick Garcia (Witness for Tenants)
David Harlan (Witness for Tenants)
Ana Baires Mira (Attorney for Tenants)
Ruth Holtzman (Interpreter)

0000

~

35



SUMMARY OF DECISION

The owner’s petition is denied.

CONTENTIONS OF THE PARTIES

The owner filed a petition for a Certificate of Exermption for a residential building on the ground
that it is a “substantially rehabilitated” building, pursuant to Oakland Municipal Code (O.M.C.)
Section 8.22. Twelve tenants filed responses which contest the owner’s claim of exemption.

THE ISSUE

Is the subject building exempt from the Rent Adjustment Ordinance as being a “substantially
rehabilitated” building?

EVIDENCE

Building Services Evaluation Tables: The tenant requested the attendance of the City Building
Services supervisor to testify with regard to how the City determines the present cost of new
construction for the issuance of building permits. David Harlan, the Engineering Manager of the
Bureau of Building appeared and testified at the Hearing. Mr. Harlan testified that his duties
include oversight of all permit issuance, records management, and plan checking. He further
testified that the City currently uses the table that was effective on August 1, 2009." A copy of
this document is attached as Table “A.” Official Notice is taken of two other documents 1ssued
by the City Building Services agency: “Quarterly Cost Indexes (1926=100), a copy of which is
attached as Table “B,” and “Residential Building Minimum Evaluation Data,” a copy of which is
attached as Table “C.”

Square Footage: The owners submitted a document on the letterhead of the Alameda County
Assessor regarding the subject property, entitled “Property Characteristics Printed on 10/31/ 1472
This document states that the building area is 13,336 square feet. Martin Gallagher, a general
contractor whose firm did most of the work on the construction project, testified that this figure
does not include the 16 decks on the building, which were part of the construction expense. He
further testified that 15 of the decks are 12 by 4 % feet, and the penthouse deck is app10x1mately
16 by 12 feet.

Type of Construction: The owners also submitted a document entitled Certificate of Occupancy
for the subject building, which was issued by the City Building Department on January 9, 1963.°
This document states that the building type is “V-1.” Martin Gallagher testified that the subject

building is of wood frame construction. -

' Exhibit No. 138. This Exhibit, and all others to which reference is made in this Decision, were admitted into
evidence without objection.

? Exhibit No. S.

? Exhibit No. 6.
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Expenses: The owner submitted into evidence invoices and proof of payment for work on the
subject building in the year 2014, as follows:

Martin Gallagher Construbtion, Inc. $831,597

Kelly-Moore Paint 740°
Bay Area Carpets 1,620°
Craig Bull Construction 2,964’
Advocate Painting 2,032¢
Raynard’s Appliance Repair v 194°
Just Plumbing : : 9,66010‘
Globe Plumbing Supply | 439"
Oak Leaf Painting : 1,195"
TOTAL $850,441

FINDINGS OF FACT AND CONCLUSIONS OF LAW

O.M.C. 8.22.030(A)(6) states that dwelling units located in “substantially rehabilitated
buildings” are not “covered units” under the Rent Ordinance.

a. In order to obtain an exemption based on substantial
rehabilitation, an owner must have spent a minimum of
fifty (50) percent of the average basic cost for new
construction for a rehabilitation project. '

b. The average basic cost for new construction shall
be determined using tables issued by the chief
building inspector applicable for the time period
when the substantial rehabilitation was completed.’?

Eligible Expenses: . It is found that the owner’s eligible expenses total $846,847. The owner also
provided evidence of expenses for routine maintenance of the building such as replacement of
light bulbs and a shower curtain liner, tree trimming, and the purchase of a dishwasher, ranges
and draperies. The cost of these items totals $6,693." These costs do not enhance the structure ,
and the costs are not allowed. '

4 Exhibit Nos. 18,19, 28,29, 43-54; 57-81, 96-98, 117-129; 132; & 133
5 Exhibit Nos. 20, 23, 90-92, & 107-109

¢ Exhibit Nos. 24, 25, 84, & 85.

" Exhibit Nos. 37 & 38

8 Exhibit Nos. 41 & 42

® Exhibit Nos. 86 & 87

19 Exhibit Nos. 89, 99, 100, 112-114, 130, & 131

" Exhibit Nos. 101, 102,110, & 111

12 Exhibit Nos. 105 & 106

' 0.M.C. Section 8.22.030(B)(2)

"4 Exhibit Nos. 26, 30-32, 35, 39-40, 55-56, 82-83, 93, 99-100, 103-104, 112-114, 115-116,103-131, 134-135, &
136-137
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Square Footage: The building proper contains 13,336 square feet. However, since the owner has
included the cost of balcony work it its documentation, the area of the balconies must be
included in the calculation. Mr. Gallagher testified that the building has 15 balconies which are
12 x 4 % feet (810 total) plus the penthouse balcony which is 16 x 12 feet (192). Therefore, the
balconies contain a total of 1002 square feet, and the building contains 14,338 square feet.

The Calculation: “The average basic cost for new construction shall be determined using tables
issued by the chief building inspector applicable for the time period when the substantial
rehabilitation was completed.””> The construction in this case took place in the year 2014. The
Tables referenced in this Decision were all issued by the City Building Services agency.

Table “A” lists square foot construction costs, effective August 1, 2009. However, since the
construction in this case occurred in the year 2014, and costs have risen since that time, it is
proper to increase the cost shown on the 2009 Table. The Building Services agency has
recognized this fact, and therefore issued a document entitled “Quarterly Cost Indexes (1926 =
100)” (Table “B”).

These tables are used as follows: (1) On Table “B,” determine the number for the year of
construction, geographical district, and type of construction; (2) Divide this number by the
number in the same category for the year 2009. The resulting fraction is then multiplied by the
number derived when the square foot cost shown on Table “A” is multiplied by the number of
square feet in the building.

The Certificate of Occupancy for the subject building states that the building is of “V-17
construction. The attached Table “C,” being the prior valuation table issued by the. City of
Oakland, states that “Type V” is wood frame construction. This is consistent with the testimony
of Martin Gallagher. If the work were done in the year 2009, the square foot cost would be $127
(Apartment Building more than 2 units; new construction; Type V). This amount multiplied by
14,338 total square feet equals $1,820,926. This figure is then increased, using Table “B,” as
follows:

October 2014 3004.3
1.18%
October 2009 2550.2
One and 18/100 percent of $1,820,926 is $2,148,694; fifty per cent of $2,148,694 is $1,074,347.
Therefore, if the owner spent at least $1,074,347 on the construction project, the building is
- exempt from the Rent Ordinance.
Discussion: The owner spent $850,441, which is far less than the required amount for the

building to be declared “substantially rehabilitated.” Furthermore, even if the square footage
cost on the 2009 Table were used, the owner would not meet the required expense threshold.

'S 0.M.C. Section 8.22.030(B)
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The square footage of 14,338 multiplied by $127 equals $1,820,926; one-half of this amount is
$910,463. Therefore, the owner’s petition 1s denied.

ORDER

1. Petition L14-0065 is denied.
2. The subject building has not been substantially rehabilitated.

3. Rightto Appeal: This decision is the final decision of the Rent Adjustment Program
Staff. Either party may appeal this decision by filing a properly completed appeal using the
form provided by the Rent Adjustment Program. The appeal must be received within twenty
(20) calendar days after service of the decision. The date of service is shown on the attached
. Proof of Service. If the Rent Adjustment Office is closed on the last day to file, the appeal may

be filed on the next business day.

Dated: May 29, 2015 " Sfephen Kasdin
Hearing Officer
‘Rent Adjustment Program
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élty of Oakland ) Community Economic Developmer’  pney

.Building Services . Dalziel Administration Bullding
Construction Valuation® 250 Frank Ogawa Plaza - 2nd Floor DA
For Building Permits* Oakland, CA 94612 AL B
Effective Aug. 1, 2009 510-238-3891 TR T e
Construction|L.evel Ground® Hillside Construction Marshall & Swift 3Q 7'09
'Desoription” , Type |New Remodel {New Remode! Sectlon pg (Classiype) x
Custom Resdence L F V] $207.53] - $107:92] . $269.79] - $140.28) "~Section 12 pg 25 (Cle),
Single Family-& Duplex - -~V "$144.46] - $75.12 " §187.80]  $67, 65| Section12°pg 25 (C/g)
Viar v ‘$43:50}-  $22:82[ . '-§56:55|  $20.471| . Section 12 pg 26(CDS/g). - |
Einished Habitable-Basement Coversion Vo " $96.42] '$50.14].- $125.36]. . '§65:18] - .Secton12pg25(Sha) -
"} Convert:non-habitable lo habitable - v N/A '$43:50| - N/A- —-$56.55] Section'12 pg 26 (COSig) - . -
TP ariion Walls - 2 N/Al $16.49]F N/A $21.05]. .~ Section 52 pg 2 (6wall) . |
-|Foundation Upgrade (1.f.) v $1056.37 _ NAJ].  $136.98] ~NA| - Section'51 pg-2 [Ri24x72) -
Patio/Porch:Roof V. ~$2470] . §12.84] - $32.17] _ $16.70] . Sechon 66.pg.2 (Wood)
“[Ground Level Decks V- -$3049|  $15.85[ -~ $30.64] . $20:61| Secton6b pg.2{100slivy).
|Elevalsd Decks & Balcories -V ._$4116] . :$2140] - $53.51| - $27.89] Sectonhpg2; (100‘sfl+1‘sto'F)"-
JGarage . - "N | - - $3BA2| - $19.98] . ..$40.05] -, Section12 pg 35:(C/aB00].
Camor- - o Ve i T $2470)- “$32.41] . $16.70]" ~Seclion 12pg 35{Dlatcar) .
e T Retaining wall (s f) - $32.96F - .~ oNAF - 54285 ¢ v Section 55:pg:3 (12'mmuh)
R2-  [Apartiment (>2 unils) - $174.69]. - -$90.84] f“~'$227 10}.- . .$418. ~Saction1-pg:18 (Blg)
: - PR T | $156:91)  -$81:50[ - $203.98] .3 Section 17 pg; 18 (Drillg) |
v $127.00] . $66.04] ~ $165.10 " Section11.pg 18 (DR) |
Non-Residenhal Occupancy .
A Church/Auditorium 1& 11 $247.07] $128.48] §321.19] $167.02 Section 16 pg 9 (B/g)
: ‘ it $182.01 $84.65| $236.61| $123.04 Section 16 pg 8 (Bla)
. V $175.93] $91.48] $228.71] §$118.93]  Secton16po8(Sh) |
A Restaurant : 1& 10 $22182] $115.35| $288.37] $140.95] Section13pg 14 (AB/)
I $174.20] $90.58] $226.46] $117.76 Section 13 pg 14 (Clg) |
Vv $166.80] $86.74] $216.84] $112.76 Section 13 pg 14 (Dig)
B Resiaurant <50 occupancy V $145.24]  $75.52] $188.81 $98.18 Sectlon 13 pg 17 (Cla)
B Bank 1810 $223.48] $116.20] $290.50] , $151.06 Section 15 pg 21 (Bla)
i $182.01] $94.65| $236.61] $123.04 Section 15 pg 21 (Cla)
Y $173.02]  $80.97] $224.93] - $116.96 Section 15 pg 21 (Dia)
B Medical Offics X $245.76] $120.88| $324.69| $168.84 Section 15 pg 22 (Alg)
T $243.19] $126.46] $316.15| $164.40 Section 15 pg 22 (Blg)
_ V $200.73] $104.38] $260.95] $135.60 Section 15 pg 22 (Clg)
B Office &l $16541]  $86.01] $215.03] s111.82 Section 15 pg 17 (Bla)
v WM | $120.77]  $62.80] $157.00]  $81.64 Section 15 pg 17 (C/a)
v $115.34]  $59.88]  $149.84] $77.97 Section 15 pg 17 (Dia)
E School 1& 0 §230.11] $124.34] $310.84] $161.64]  Section 18 pg 14 (A-Bl)
] $181.95] $94.62] $236.55 $123.00 Seclion 18 pg 14 (Clg) |
: » , Y $171.94] $89.41] $22352 $116.23 Section 18 pg 14 (Dig)
H Repair Garage T&il $186.25]  §$06.85| $242.13| $125.91] Section 14 pg 33 (MSG 527Cle)
; T $180.70] ~ $93.96] $234.91| $122.15] Section 14 pg 33 (MLG 423C/e) |
Vv §$175.14|  §91.07] $227.68] $116.39| Section 14 pg 33 (MLG 423006) |
[ Care Facllities / institutional 1&11 $1886.04 $96.74] $241.85] $125.76] Section 15 pg 22 (R/a)
i $152.00] $79.08] $197.72] $102.81 Section 15 pg 22 (Cla)
V $146.52]  $76.19] $180.48] $09.05] - Seclon 15 pg 22 (D/a)
™ Market (Retall sales) T&l $143.82] $74.79] $186.97| $97.22 Section 13 pg 26 (Alg)
i $117.10]  $60.89] $152.23] $79.16 Section 13 pg 26 (Clg)
v $113.19]  356.86] $147.15] - $76.52|  Section 13 pg 26 (Dig)_
5 Indusirial piant P& 1l §157.34] $61.82] - $204.54] $106.36 Section 14 pg 15 (Bla)
1] $134.38]  $69.88] $174.60|  §00.54 Seclion 14 pg 15 (C/a)
_ : ‘ v $111.93] . §$58.20] $145.51]  $75.66]  Secton 14 pg 15 Dla)
5 Warehouse &l $06.28]  350.07]  $125.16]  $65.09 Section 14 pg %6
' ' i $91.77f  $A7.72]  $119.30]  §62.04 Sewonupgzs(slg)
: : T V $80.79]  $47.21] $118.03]  $61.37]  Secton 14 py 26 (CrilVp)
) Parking Garage Tall $76.31 $39.68 $99.20[  $51,59] Section 14 pg 34 (Alg)

' Cost per square foot, unless noted otherwise. (I£. = linear foot; 5.1, = square foot); includes 1.3 regional multiplier (see Sacc. 99 pg 6 July 2009 Marshall & Swift)

™ 2ymside construction = slope >20%; multiply by additional 1.3 muttipher

3 Remodel Funcion of New Construction Is a 0.52 multipler. | ‘ ‘ 000040

* Separats structures or occupancias valued separataly.
$ Separale faes assessed for E/PIM permits, R.OW. improvements, Fire Prevention Bureau, Grading Permits, lschnology enhanoement, records management, Excav. & Shoring.

\\%Mﬁm\?&ﬁf&%ncounmwomswm 2009_2010VBuilding valuation) Aug 1 2000 7,746 L E " A’ ,/"
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---dential Building Minimum Valuati ..

Approved by QQ,\% . (_JM\

el ova nanddaliy

" Building Official Q

ata

to be effective February 1, 2001

Jot OB

The following building valuation data are based on cost and value reported in ‘“‘Marshal

Valuation Services” published by Marshall and Swift dated December 2000 with cost
multiplier of 1.07 and local multiplier of 1.32.

Calculated Meéthod * ($/sf)

Segregated Cost Method

Leve! ground construction
(caisson found'n @ $11.50/sf not
included in this column)

Hillside construction
Based on 20% slope
(retaining wall not included

Declk ($/sf of area)

Ground level (< 6”). § 22.44/sf

200 1 nstsye Terrace level $30.29/f
Apartment Apartment Fence (($/sf surface)
&u/o:,.z, Faseglype 1 & 11 ,60,2‘ $146.67 § Typel & 11 $190.67 | -wood $ 4.18/sf
AR St Type 11 19(1.9 $113.27 | Type I $147.25 -chain link 3 2.64/sf
QJ/O,%D Type V '%1 | $9225 | TypeV $119.93 - MAasonry $10.30/sf
Basement $ 35.07 | Basement $58.77 Fireplace $6,270/ea
Garage $ 3124 | Garage $50.14 Fire sprinkler § 3.28/sf
Type 1 Garage 3 39.71 iType I.Garage 3 63.82 Kitchen Appliance 3 4983/set
Custom Residences: Custom Residences Patio Enclosure $22.18/sf
Type I $184.23 | Type m $239.50 Solarium $129.53/sf
Type V $178.35 | Type V $231.86_- Stair
Basement 3 65.63 | Basement 374.02 - prefab $149.16/Tréadb
.Garage J 64.78 | Garage 3 84.21 ~ wood $125.07/Tread
Semi-Custom Residences Semi-Custom Residences Wall - non-bearing
Type I 3151.14 Type'III $196.48 - wood (footing extra) $15.00/1f
Type V $142.67 { Type vV ) $185.47 Wall - retaining ($/sf surface)
Basement $49.56 | Basement 3 64.43 - concrete
Garage $ 5143 | Garage $ 66.86 < 6 tall $23.10/8f
Single Family Residences Single Family and Residences _ < 10" tall 3 27.05/sf
Type 111 $118.05 | Type III $153.47 <20 tall $36.30/sf
Type V $106.99 | Type vV $139.09 | - masonry
Basement $ 29 49 Bésement $51.2] < 6" tall $323.17/sf
Garage 33807 | Garege 352.12 <10' tall $31.00/5f
Starter 'Horx;e ‘Starter Home - wood
1 Type V.~ $7659 [ TypeV | $99.57 <6 tall $ 17.66/sf
Basement 32474 Basement $32.17 <10 tall 322,44/t
Garage 52811 Garage’ 336.54

" Calculator method includes typical built-in appliance and one fireplace only.

CARRYWIY documentsiForms\valuation-residental
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PROOQOF OF SERVICE
Case Number 1.14-0065

I am a resident of the State of California at least eighteen years of age. 1 am not a party to
the Residential Rent Adjustment Program case listed above. I am employed in Alameda
County, California. My business address is 250 Frank H. Ogawa Plaza, Suite 5313, 5th
Floor, Oakland, California 94612.

Today, I served the attached Hearing Decision by placing a true copy of it in a
sealed envelope in City of Oakland mail collection receptacle for mailing on the
below date at 250 Frank H. Ogawa Plaza, Suite 5313, Sth Floor, Oakland,
California, addressed to:

Tenants Tenant Representative
Alexander Michael Taylor Ana Baires Mira

3921 Harrison St #104 3022 International Blvd #410
Oakland, CA 94611 Oakland, CA 94601

Alexandru Butnaru
3921 Harrison St #102
Oakland, CA 94611

Alexandru Vasilescu
3921 Harrison St #301
Oakland, CA 94611

Andrew Simkin
3921 Harrison St #305
Oakland, CA 94611

Angelique Johnson-Martinez
3921 Harrison St #103
Oakland, CA 94611

Bianca Penaloza
3921 Harrison St #204
Oakland, CA 94611

Cooper Spinelli
3921 Harrison St #203
Oakland, CA 94611

Dana Sarvestani
3921 Harrison St #203
Oakland, CA 94611

Elena Butnaru
3921 Harrison St #102
Oakland, CA 94611

000043



Elizabeth VanLanen
3921 Harrison St Penhouse
QOakland, CA 94611

Fernando Garcia
3921 Harrison St #202
Oakland, CA 94611

Jessica Simkin
3021 Harrison St #305
Oakland, CA 94611

Jilleun Eglin & Lexie Eglin
3921 Harrison St #101
Oakland, CA 94611

Julie Amberg
3921 Harrison St #302
Oakland, CA 94611

Kate Flick Garcia
3921 Harrison St #202
QOakland, CA 94611

Lisa Romero
3921 Harrison St #205
QOakland, CA 94611

Mari Oda
3921 Harrison St #304
Oakland, CA 94611

Ria Cruz :
3921 Harrison St #105
Oakland, CA 94611

Steven Miller
3921 Harrison St Penhouse
Oakland, CA 94611

Suzanne Miller
3921 Harrison St #201
Oakland, CA 94611

Tadeusz Butnaru
3921 Harrison St #102
Oakland, CA 94611

Todd McMahon
3921 Harrison St #304
Oakland, CA 94611

ND0044



Tyler Ritter
3921 Harrison St #303
Qalland, CA 94611

Zoe Bridges
3921 Harrison St #301
Oakland, CA 94611

Zvetlana Butnaru
3921 Harrison St #104
~ Oakland, CA 94611

I am readily familiar with the City of Oakland’s practice of collection and processing
correspondence for mailing. Under that practice an envelope placed in the mail collection
receptacle described above would be deposited in the United States mail with the U.S.
Postal Service on that same day with first class postage thereon fully prepaid in the
ordinary course of business.

I declare under penalty of perjury under the laws of the State of California that the above
is true and correct. Executed on May 29, 2015 in Oakland, CA.

Stephen Kasdin
Oakland Rent Adjustment Program
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PROOF OF SERVICE
Case Number 1.14-0065

[ am aresident of the State of California at least eighteen years of age. I am not a party to
the Residential Rent Adjustment Program case listed above. I am employed in Alameda

County, California. My business address is 250 Frank H. Ogawa Plaza, Suite 5313, 5th
Floor, Oakland, California 94612.

Today, I served the attached Hearing Decision by placing a true copy of itin a
sealed envelope in City of Oakland mail collection receptacle for mailing on the
below date at 250 Frank H. Ogawa Plaza, Suite 5313, 5th Floor, Oakland,
California, addressed to:

Owner Representative

525-655 Hyde Street CNML Tsegab Asse
4844 Telegraph Ave '
Oakland, CA 94609

Clifford E. Fried, Esq.
480 9th St.
Oakland, CA 94607

Liz Hart
480 9th St _
Oakland, CA 94607

I am readily familiar with the City of Oakland’s practice of collection and processing
correspondence for mailing. Under that practice an envelope placed in the mail collection
receptacle described above would be deposited in the United States mail with the U.S.
Postal Service on that same day with first class postage thereon fully prepaid in the
ordinary course of business.

I declare under penalty of perjury under the laws of the State of California that the above
is true and correct. Executed on May 29, 2015 in Oakland, CA.

/Ch/i (2

Stephen Kasdin

Oakland Rent Adjustment Program
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Clifford E. Fried, Esq. SBN 118288 20051y,

Fried & Williams LLP LTS S
480 9™ Street ‘ AT gy g 5
Oakland, CA 94607 ’

Telephone: 510-625-0100

Attorneys for Landlord '
525-655 Hyde St. CNML Props., LLP

COMMUNITY AND HOUSING DEVELOPMENT AGENCY
RENT ADJUSTMENT PROGRAM:
CITY OF OAKLAND

525-655 Hyde St. CNML Props., LLP, CASE NO: L14-0065
Landlord, _ ’
A ' LANDLORD 525-655 HYDE ST.
V. CNML PROPS., LLP’s
POST HEARING BRIEF ON
Tenants, et al., ' BUILDING SERVICES
TABLES '
Tenants.

Hearing Date: April 27, 2015
Time: 10:00 a.m.

Suite: 5313

Hearing Officer Stephen Kasdin

INTRODUCTION

This is a Landlord Petition for a Certificate of Exemption based upon substantial
fehabilitation to a building located at 3921 Harrison Street, Oakland. Prior to'the hearing,
Landlord submitted a relevant table issued by the Building Services agency of the City of
Oakland. This table was marked as Landlord’s Exhibit 76/203 and was admitted into
evidence at the hearing. Landlord’s Exhibit 76/203 is commonly referred to as “Table
‘A’” by the the Rent Board. A copy of Table A is attached to this brief.

After all testimony concluded at the hearing, and all evidence of the parties was

admitted into evidence, closing arguments were made by the parties. During the closing
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argument of Ana Baires Mira, attorney for some of the Tenants, reference was made to a
new piece of evidence which the hearing officer took notice of. This new piece of
evidence is entitled “Quarterly Cost Indexes (1926 = 100).” This evidence was provided
to the Hearing Officer but not the Landlord. Objection to the use and introduction of this
new evidence was made at the hearing. A copy of Quarterly Cost Indexes (1926 = 100) is
attached to this brief.

Following the hearing, Landlord requested a copy of the Quarterly Cost Indexes
(1926 = 100). Landlord now submits this'post hearing brief to address the Quarterly Cost
Indexes (1926 = 100) and to further argue why the evidence should not be considered by
the Hearing Officer in arriving at a Decision.

ARGUMENTS

A. Table A Should Be Used In Calculating Construction Costs In This Case
and Not the Quarterly Cost Indexes (1926 = 100). |

OMC Section 8.22.030.B.2.b. states that “[t]he average basic cost for new construction
shall be determined using tables issued by the chief building inspector applicable for the time
period when the substantial rehabilitation wés completed.” [Emphasié added.]

The only table issued by the chief building inspector that is in evidence is Table A, which

is Landlord’s Exhibit 76/203. This is a Table which has been used by Hearing Officers in prior

- Rent Board Decisions involving Certificates of Exemption for Substantial Rehabilitation. Table

A, on its face, is a table issued by the City of Oakland, Building Services, Community Economic
Development Agency. This was the table used in Case Decisions T13-0196 and L13-0028, cited
by Tenants in their closing argument.

Case Decisions T13-0196 and L13-0028 also cited Table B. A copy of Table B is
attached to this brief. Table B, unlike the Quarterly Index noticed by the hearing officer in this
case, is a table issued by Calvin N. Wong, Building Ofﬁcié_l. It would be improper to use the
Quarterly Cost Indexes (1926 = 100) noticed by the hearing officer because that table was
never issued by the City of Oakland.
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the City of Oakland. Using a vague index that is unclear as to the date of its application makes no

-B. Quarterly Cost Indexes (1926 = 100) Should Not Be Considered Because It Was

When evaluating a construction project and a Petition such as the one filed by Landlord,

everyone should be able to rely on data and calculation published by the Building Department of

sense and deprives the parties of their right to know the law regarding substantial rehabilitation.

| Table A clearly states “Construction Valuation for Building Permits Effective August 1,
2009.” No ofher valuations have been published by the City of Oakland since that time and so it
is the only table that can be relied upon. If the Building Department felt that these numbers and
data weren’t proper, it could have easily updated thém. But it did replace Table A.

We simply don’t know what the Quarterly Cost Indexes (1926 = 100) is bedause no
evidence was submitted to authenticate the document ér to lay a foundation showing that the
document is what Tenants say it 1s. Tenants brought in a witness (David Harlan, Planning and
Building Department of the City of Oakland) to the hearing who possibly could have
authenﬁcated the document and laid the proper foundation. However, Tenants’ counsel chose
not to question the witness about the document. Instead, Tenant’s counsel chose a strategy which
sprung the document on the Landlord and the Hearing Officer during closing argument, after the
close of evidence and where no cross-examination was possible. For this reason, the Hearing

Officer should consider this brief in arriving at its Decision.

Not Submitted to the Rent Board or Served on Landlord Before the Hearing.

A tenant is required to file a response to an owner’s petition within 30 days of service of
the notice by the Rent Adjustment Program that an owner petition was filed. OMC Sec.
8.22.090.A.4. The Landlord and Tenants in this case were ordered to produce all proposed
tangible evidence “not less than seven (7) days prior to the Hearing.” See Notice of
Hearing in this case served on all Tenants on November 19, 2015. By not filing the
Quarterly Index and serving a cbpy on the Landlord, the document must. not be considered by the

Hearing Officer.
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The Rent Board has a strict policy of not considering evidence and other
documents that the parties will rely on unless those items were submitted to the Rent
Board and served on the opposing party before the hearing. There is no reason to ignore
past preéedent in this case. It came as a total surprise to Landlord that evidence of
construction costs, not contained in Table A, would be used and'argued by the Tenant. Or
that it could be noticed or used by the Hearing Officer. It is a violation of due process to
allow the Quarterly Cost Indexes (1926 = 100) to be used in this case because Landlord
was deprived of notice that it would be used. And it would be a violation of due process
to not allow Landlord to submit this brief because it would be a denial of the Landlord’s
right to be heard on the
matter.

C. Notice _Cannof Be Taken of The Quarterly Cost Indexes (1926 = 100).

The Hearing Officer Cannot Take Judicial Notice of the Quarterly Cost Indexes
(1926 = 100) because it is not a fact or matter that is commonly agreed upon basic
information. While a Hearing Officer may have the power to take notice of certain
matters, upon proper request, it cannot take judicial notice of documents for which no
foundation has been laid and which no one has personal knowledge of except perhaps for
Tenant’s counsel.

Judicial notice can be taken of things like the fact that Oakland has a Rent
Adjustment -Ordinance, or that May 5, 2015 is a Tuesday, or that Landlord was
represented by legal counsel at the Hearing, or that the Rent Board is located at 250 Frank
Ogawa Plaza, or that Libby Shaff is the Mayor of Oakland. These are factual matters that
are not subject to debate and is basic information that is commonly agreed upon by
reasonable people.

The Quarterly Cost Indexes (1926 = 100) is a piece of paper that only Tenant’s
counsel is privy to. We don’t know where it came from, or who issued it if anyone, how is is

supposed to be used, or whether it was altered in any way before noticed by the Hearing Officer.
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There was no witness at the hearing to authenticate the document. It is not the kind of basic
information that reasonable people can agree to and should be disregarded in this case.
CONCLUSION

Table A from the Building Services Agency, and possibly Table B, are the only
Tables that the Rent Board can rely on in issuing a Decision in this case. No one really
knows what the Quarterly Cost Indexes (1926 = 100) is or whether it s in fact a Table
issued by the Chief Building Inspector. Until the a new Table is issued by the lChief
Building Inspector, there is a presumption that Table A is the Table to use for det_ermihing
the average basic cost of new construction. The Hearing Officer is not at liberty to adopt a

new Table.to use. The Decision in this case must be based on ,the current rent laws.

Respectfully Submitted on May 7, 2015
by FRIED & WILLIAMS LLP
[ ,ff?'; / ///// o
/ a7
¢. // /?/ ]

Chfford E. Fried
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City of Caltland [ Community Economic Deveiopmer{  “ney

Building Services . Dalziel Administration Building
Construction Valuatioa® 250 Frank Ogawa Plaza - 2nd Ficor Lo
For Building Permits* ' Ozkland, CA 94612 LA (R-b
Effective Aug. 1, 2009 510-238-3891 FE .
CanstructionLevel Ground™ Hillside Construction Marshall & Swiff 3Q 7:09
Description” Type |New Remodel  |MNew Remodel Sedtion py (Casshype)
=1 Custom-Residence - R <o LW (§207531 - $107:9217. . $260.79] | - $140.29)- -TSectioh 12pyr25-(Cle). -
- Single-Famijly-& Duplex.- - TV "$144.46| - §75.12) -3187.80) ' . $97.65| . "Section12pg.25(Clg)- -
Factory/Manufactured home _ v "$43:50|-  $2263) . -§56:55|  $29.41]. . Secllon12pg. 25 (CDS/g). .
Fihlshed:Habitable:Basement Coversion AR " §96.42| .'§80.14[.- $125.35]. . -'$65:18] - .Sechon 12pg 25 (Sfa) - A
~[Convert:non-habitable 1o habitable - Y NIA| $43:50|. WiA- -§56.55|  Section'i2 pg 26 (COSlg) - -
Partition Walls V. NA[ $16.18]  NIA $21.05] . Secllon 52pg.2 (6'wall)
- <. ~z]Faundation.Upgrade ( L1.) \ $105.37 ~ NAJ. .$136.98]° “NAJ - Seclion51 pg.2 (RIAX7Z) -
T |Pafio/Porch-Roof - .V --524.701 0 §12.841  .§32:1T :$16.70] .. Section 66pg.2 (Woaed) -
+|Grotind"Level Decks V- -530.49|  :$15.85|. . .539.64| - $20:61| j-’SecﬂonEG a2 (100sflavg). -
Elevaled- Ded(s&Balcomes -V $41:16]....c ©§21.40] . - - §53:54] - . $27.82] "Sectlon 68 pg'2 (10051 sxory)
Garage LY R :§38.42] - H18:88) . .:$40:05) ©  §25:97:: Secton12 pj:35(Cla600).
€ afp'ort:.,_. e Vi 2 T $24020)- -$12:041. 332,441 . - §16:70[~ " Seellon12'pg:35.(Dadcar - -
_Retammgwau (s f) 7o $32:.96 v o oNAL - 542:85) 7 xR - Bection 55 pga (12-Tenthy. -
Apartment (>2 unils) '." $174,69]. -- -$90:84|" v$227:10]. . “$418.09]; ‘Section-11pg:18-(B/g)
T e - $156:91)._ - -$81:59[ - $203.98] . $906.0%] - Secton 1 pa18-Dmllig)
$127.00] - $66.04] -~ $166.10] . -$B5,85) . . Secton-11pa.18 (Dl} -]
Non- Resndenhal Occupancy :
A Church/Auditorium &I $247.07 $128.48 $321.19 $167.02 Section 16 pg 9 (Big)
: L $182.01 $94.65 $236.61 $123.04 Saction 16 pg 9 (Bla)
) v $175.93] $01.48| $228.71] $148.93 Section 16 pg 9 (S/g)
1A {Restaurant - 1& I $221.82 $115.§ $288.37 $149.95 Saction 13 pg 14 (A-B/g)
] §174.20]  $90.58] $3226.46[ $117.76 Section 13pg 14 (Clg) |
, Vv $166.80]  $86.74]  $216.84| $112.76]  Section 13pg 14 {Dig)
B Restaurant <50 occupancy Vv $145.24 $75.52 $188.81 $98.18 Seclion 13 pg 17 (Cla
B Bank & $223.46] $116.20]  $290.50| , $151.06 Sachion. 16 pg 21 (Bla
L $182.01 $94.65 $236.61 $123.04 Section 15 pg 21 (C/a
\ $173.02 $80.97 §224.93] - $116.96 Seclion 15 pg 21 (D/a)
1B JMedical Office : &Y $249.76 $120.88/ $324.69 $168,84 Seclion 15 pg 22 (A/g)
A : m §243.19] $126.46] $316.15] $164.40 Seciion 16 pg 22 (B/g)
V $200.73 $104.38 $260.95 $135.69 Section 16 pg 22 (Clg)
B Office : 1&1 $165.41 $86.01 $215.03 $111.82 Section 15 pg 17 (Bla)
. : 1] $120.77 $62.80 $157.00 $61.64 Section 15 pg 17 (Cla
: _ v $115.34]  $50.08] $140.04]  §77.97] _ Seclon 15pg 47 (D/a
E School ) 1&1 $2309,11 $124.34| - $310.84 $161.64 Saction 18 py 14 (A-Bfg)
il $181.96 $84.62 $236.55 §123.00 Section 18 pg 14 (Clg)
: _ v §171.94]  $83.41] $223.52] $116.23 Section 18 pg 14 (D/g)
H Repair Garage . &N $186.25 $86.85 $242.13 $125.91] Section 14 pg 33 (MSG 527C/a)
: li]] $180.70 $93.96 $234.91 $122.15| Seclion 14 pg 33 (MLG 423C/e)
Vv $175.14] . $91.07 $227.68 $118.39] Section 14 pg 33 (MLG 423D/s)
i Care Facilities / Institutional &l $186.04 $96.74 $241.85 $125.76 Section 15 pg 22 (Bla
11l $152.09 $79.09 $197.72 $102.81 Section 15 pg 22 (Cla
\'J $146.52 $76.19 $190.48 $99.056] -  Section 18 pg 22 (Dfa)
M |Market (Retail saies) & $143.82]  $74.79] $186.97]  $o7.2 Section 13 py 26 (V)
W | $117.10]  560.89] §$152.23]  $79.16 Section 13 pg 25 (Clg)
v $113.19|  358.86] $147.15]  $76.52 Saction 13 pg 26 (Dig)
S industriai plant 181 $157.34 §81.82{ §204.54] $106.36 Settion 14 pg 15 (Bla)
: 1] $134.38 $69.88 $174.69 $90.84 Seclion 14 pg 15 (Cla)
_ ‘ : v $111.83] . §$38.20] $145.51 $75.66 Section 14 pg 15 {D/a)
S . {Warehouse . &1 $96.28 §50.07]  $125.16]  $65.09 Saction 14 pg 26 (Afy
L $91.77 $47.72|  $119.30 $62.04] Section 14 pg 26 (Rlg
: ] T Vv 580.79 $47.21 $118.03 $61.37 Section 14 pg 26 ({Cmilg)
3 Parking Garage Tall $76.31 $39.68 $998.20 $51.59 Saction 14 pp 34 (M)

T Cost per square foot, unless noted otherwise. (Lf. = linear foot; s, = square foot), includes 1.3 regional mutliplier (see Secc. 99 pg & July 2003 Marghall & Swift)

2 Hinstde construciion = stope >20%; multiply by additional 1.3 multiplier

2 remode! Function of New Construction Is a 0.52 mulliplier.

4 Separate structures or occupsnclas valued separately.

$ Separals fees assessed for E/P/M permils, R.O.W. improvements, Fire Prevention Bureau, Grading Permits, technology enhancement, records management, Excav, & Shoring.
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Residential Building Minimur- “aluation Dara

Approved by GQ(%\A . L’JGW\ to be effective February 1 200)

Building Otficial Q

The following building valuation data are based on cos: and value reported in “Marshal
Valuation Services” published by Marshall and Swift dated December 2000 with cost
multiplier of 1.07 and local multiplier of 1.32.

Calculated Method * ($/sf)

N

Segregated Cost Method

Level ground construction
(caisson found’n @ $11.50/sf not
included in this column)

Hillside construction
Based on 20% slope
{retaining wall notincluded

Deck (3/sf ol area)

| Ground level ( < 6"} §22.44/sf

Terrace level $30.29/sF
_ Apartment - | Apartment Fence ((3/st surface)
s'm/wc. & =| Typel& II. $146.67 { Typel &l $190.67 | -wood S 4.18/s7
Hprsa.)a.T WhlS = Type I $113.27 | Type I ..f‘.__. 3147.25 -chain link | § 2.64/sF
Wooys e =~ | TypeV $9225 | TypeV $119.92 - masonry $10.30/sf
Basernent - $35.07 | Basement §58.77 | Fireplace $6,270/ea
_ Garage §3124" | Garage $50.14 Fire sprinkler $ 3.28/sf
gm/M Fraead =| Type [ Garage $39.71 | Typel Garage o §63.82 Kitchen Appliance  § 4983/set
Custom Residences _Custom Residences_ .. .. _. ...} Pato Enclosure. .....$22.18/s7 .
] Type IX 518433 | Type I $239.50 | So_lari\:@ :3129.53/sf
’: Type V 3178.35 | Type V v 5231.86 | Smir
Basement $ 69.63 | Basement $74.02 - prefab 5149.16/Tread
Garage 3 64.78 Ga:ﬁgc 88421 - wood $125.07/Treaci
Semi-Custom Rea‘c_{ences Semi-Custom Residences : Wall -non-bearing
. | TypeIm: $151.14 { Type II $196.48 | - wood (footing extra) §15.00/1f
o TypeV $142.67 | Type V $185.47 | Wall - retaining (3/sf surface)
Baserment $49.56 | Basement § 64.43 - concrete
Garage §51.43 | Garage 1 66.86 < § 1l $23,10/sf
Single Family Residences Single Family and Residences <10 tall $27.05/sf
Type I $118.05 | TypeIll = $153.47 <20’ fall 3 36.30/sf
Type v $106.99 | Type v §139.09 | - masonry
Basement §$29.49 | Basement I51.21 < 6" tal] $23.17/sf
Garage $33.07 | Garage $52.12 <10’ tall §31.09/st
Starter Home Starter Home - wood
Type V $76.39 | TupeV $99.57 <6 rtall § 17.66/isf
Basement §I474 Basement §32.17 <10' il §22.4d/57
t3arage 52811 (Jarage $36.54

* «3leulator method inciudes opical Swiit-in apoliance and one fireglace aniv

RNy ducurmentsiFormsivaluation. ezideniial

T7ELE BT
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POS-030

ATTORNEY OR PARTY WITHOUT ATTORNEY (Name, State Bar number, and address): FOR COURT USE ONLY
Clifford E. Fried; Esq. SBN 118288
Fried & Williams LLP

480 Sth Street

Oakland, CA 94607

TELEPHONENO.:  §10-625-0100 FAX NQ. (Optional):

E-MAIL ADDRESS (Optional): - cfried@friedwilliams.com
ATTORNEY FOR (Namej:

SUPERIOR COURT OF CALIFORNIA, COUNTY OF ALAMEDA
STREET ADDRESS: 1225 Fallon Street
MAILING ADDRESS: 1225 Fallon Street
CITY AND zIP CODE: ~ Qakland, CA 94612
BRANCHNAME: _ Rene Davidson Courthouse

PETITIONER/PLAINTIFF:

RESPONDENT/DEFENDANT:

GASE NUMBER:

 PROOF OF SERVICE BY FIRST-CLASS MAIL—CIVIL

(Do not use this Proof of Service to show service of a Summons and Complaint.)

1. | amover 18 years of age and not a party to this action. | am a resident of or employed in the county where the mailing
took place. .

2. My residence or business address is: 480 Sth Street, Qakland, CA 94607

3. On (date): May 7,2015 | mailed from (city and state):  Oakiand, California
the following documents (specify):

LANDLORD 5625-655 HYDE ST. CNML PROPS., LLP's POST HEARING
BRIEF ON BUILDING SERVICES TABLES

[—_1 The documents are listed in the Attachment to Proof of Service by First-Class Mail—Civil (Documents Served}
{form POS-030(D)).
4. 1 served the documenis by enclosing them in an envelape and (check one):

a. [__] depositing the sealed envelope with the United States Postal Service with the postage fully prepaid.

b. [X] placing the envelope for collection and mailing following our ordinary business practices. | am readily familiar with this
business’s practice for collecting and processing correspondence for mailing. On the same day that correspondence is
placed for collection and mailing, it is deposited in the ordinary course of business with the United States Postal Service in
a sealed envelope with postage fully prepaid.

5. The envelope was addressed and mailed as follows:

a. Name of person served: Anna Baires Mira, Esq_
b. Address of person served:

3022 International Blvd., Suite 410
Oakland, CA 94601

[] The name and address of each person to whom | mailed the documents is listed in the Attachment to Proof of Service
by First-Class Mail—Civil (Persons Served) (POS-030(P)).

I declare under penaity of perjury under the laws of the State of California that the foregoing is true and qorre;;thf{

Date: May 7, 2015 i ; fv,-f/

Clifford E. Fried 4 A
(TYPE OR PRINT NAME OF PERSON COMPRLETING THIS FORM) (SIGNATU{IRE OF PERSON COMPLETING THIS FORM)
il Gomn of Gt PROOF OF SERVICE BY FIRST-CLASS MAIL—CIVIL Gode of Gl Procadr, 55 1018, 10138
POS-020 [New January 1, 2005] (Proof of Service)
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L.14-0065 Tenant Amberg Response Brief

UGNV 1T PH s 2

RENT ADJUSTMENT PROGRAM CASE L-14-0065
525, 655 HYDE ST. CNML, PROPERTIES LLC v. TENANTS

TENANT AMBERG RESPONSE BRIEF ON APPEAL
INTRODUCTION

This brief is respectfully submitted by Julie E. Amberg who is the tenant, along with her
young child, residing in unit 302, 3921'Harrison Street, Oakland, CA 94611. Ms. Amberg has
been a tenant in unit 302 since 1996. The building at 3921 Harrison Street is the property that
the owner 525, 655 Hyde St., CNML Properties LLC (“Landlord”) seeks to exempt from rent
regulation. This brief responds to Landlord’s Appeal filed June 18, 2015 (“Landlord Appeal
brief”).

Exempting the entire building at 3921 Harrison Street from rent regulation, and
immediately charging all tenanté full market-rate rent, will cause extreme hardship on tenants.
For example, Tenant Amberg who is submitting this brief is a single parent. It is respectfully
requested that the Board take great care before granting the exemption.

The Board may wish to take official notice, as has the Oakland City Council, of the
harmful effects of high rent on tenant displacement. A recent Oakland City Council Ordinance
warns that:

“WHEREAS, the City of Oakland is experiencing a severe housing supply and

affordability crisis; and

“WHEREAS, the housing affordability crisis threatens the public health, safety
and/or welfare of our residents; and

“WHEREAS, 60 percent of Oakland residents are renters, who would not be able

to locate comparably priced housing within the city if displaced (U.S. Census
Bureau, ACS 2014 Table S1101); ...”

Oakland City Council Ordinance No. 13391 (Sept. 20, 2016).

Turning to the Hearing Decision in the present case, the decision is both fair and
reasonable. It denied the exemption from rent regulation because the Landlord’s purported
rehabilitation expenses were less than fifty percent of the “average basic cost for new

construction” at the time — 2014 — when the rehab work was done.

sSHA



L14-0065 Tenant Amberg Response Brief

The methodology used in the Hearing Decision determined that the “average basic cost”
of the property was $2,148,694 in 2014. This is a fair and reasonable value.

We know this to be true because the current owner of the property bought it on
November 14, 2013 for $2,051,000. (Exhibit 4)! Thus, in the real world, the actual value of the
property when the owner bought it i.n 2013 ($2,051,000), was very close to the value calculated
by the Hearing Decision for 2014 ($2,148,694) when the rehab work was done.

Lest the Board be concerned that denying the owner an exemption from rent regulation in
this proceeding would leave the owner empty-handed, we note that in RAP case L15-0073 the
same owner has petitioned to recover, as capital improvements, the same expenses that the owner
is asserting in this exemption proceeding. 1.15-0073 is scheduled for hearing on January 12,
2017.2

ARGUMENT
1.
The Hearing Decision Complied With The Oakland Municipal Code Requirement

That The Construction Cost Must Be
For The Time Period When The Substantial Rehabilitation Was Completed

Oakland Municipal Code requires that in order for a building owner to remove the
building from rent regulation, the owner must spend at least fifty percent of the building’s
“average basic cost” and requires that such cost must be determined *for the time period when
the substantial rehabilitation was completed.”

The Hearing Decision herein complied with that statutory command.

Oakland Municipal Code § 8.22.030(A)(6) exempts “substantially rehabilitated
buildings” from rent regulation.

Oakland Municipal Code § 8.22.030(B) states the requirements to obtain a certificate of

exemption. They are:

1 All of the exhibits identified in this brief were introduced in evidence by Landlord. The

numbering of the exhibits was by the Hearing Officer.

2 For the avoidance of doubt, Tenant Amberg reserves and preserves all rights to assert inL15-

0073, that that case is improper and that Landlord’s purported expenses are not legally-
cognizable capital improvements.
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L14-0065 Tenant Amberg Response Brief

“2. Exemptions for Substantially Rehabilitated Buildings.

a. In order to obtain an exemption based on substantial rehabilitation, an owner
must have spent a minimum of fifty (50) percent of the average basic cost for
new construction for a rehabilitation project.

b. The average basic cost for new construction shall be determined using tables
issued by the chief building inspector applicable for the time period when the
substantial rehabilitation was completed.” (Emphasis added)

It is undisputed that the rehab work in the present case was completed in 2014. Thus,
2014 is the proper time period for determining the “average basic cost for new construction.”

A core issue in Landlord’s appeal is whether it was proper for the Hearing Decision to
use data from a 2014 table of “Quarterly Cost Indexes (1926 = 100)” in determining the average
basic cost. That table is “Table B” in the Hearing Decision. The table bears the printed date
“October 2014” in the top right corner and “10/2014” in the bottom right corner.

The Hearing Decision used the 2014 data in the table in order to ensure that the
determination of “average basic cost for new construction for a rehabilitation project” complied
with the statutory requirement that the cost must be “for the time period when the substantial
rehabilitation was completed.”

The methodology used by the Hearing Decision was this. The “average basic cost” was
initially determined from data in a table of “Construction Valuation For Building Permits”. The
data in that table, however, were for the year 20093

The Hearing Decision then used data from the table of “‘Quarterly Cost Indexes (1926 =
100)”, “Table B” in the Hearing Decision, to adjust the cost derived from the 2009 table. The
purpose of the adjustment was to reco gnize that costs had risen from the time of the 2009 table to
the 2014 time when the rehab work was completed.

The Hearing Decision specifically recognized that construction costs had risen between
2009 and 2014, saying, at page 4, emphasis added:

“The construction in this case took place in the year 2014. The Tables referenced

in this Decision were all issued by the City Building Services agency.

“Table “A” lists square foot construction costs, effective August 1, 2009.
However, since the construction in this case occurred in the year 2014, and
costs have risen since that time, it is proper to increase the cost shown in the
2009 table. The Building Services agency has recognized this fact, and therefore
issued a document entitled “Quarterly Cost Indexes (1926 = 100)” (Table “B”).”

3 Landlord does not object to the Hearing Decision’s use of that table.

3
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Using data from the Table B “Quarterly Cost Indexes” table, the Hearing Decision
multiplied the initial 2009 construction cost from Table A by 1.18 in order to take into account
that construction costs had risen from 2009 to 2014, the year when the rehab work was actually
done. In the words of the Hearing Decision, quoted above, “However, since the construction in
this case occurred in the year 2014, and costs have risen since that time, it is proper to increase
the cost shown in the 2009 table [Table A].”

-The Hearing Decision thus complied with the statutory requirement that the
construction cost must be “for the time period when the substantial rehabilitation was
completed.” As stated above, it is undisputed that the rehab work was completed in 2014.

In its appeal, Landlord does not object to the way the Hearing Decision used the data in
Table B to derive the 1.18 multiplier. Rather, Landlord objects to any use at all of the “Quarterly
Cost Indexes” Table B. (Landlord Appeal brief, section 1, pages 2-3 of 4) Landlord bases its
objection on its assertions that the table is not on City letterhead, does not have a date when it is
to take effect, and was not authenticated as having come from the City of Oakland. Landlord
stops just short of saying the table is a forgery and its use is a fraud.

The short, and sufficient, response is that those objections were raised in Lahdlord’s post-
hearing brief to the Hearing Officer, who then specifically held that the “Quarterly Cost Indexes”
Table B was “issued by the City Building Services agency.”

Here is the chronology:

On May 7, 2015 — twenty-two days before the May 29, 2015 date When the Hearing
Decision was issued — Landlord filed a five-page brief titled “Post Hearihg Brief On Building
Services Tables”.* In that brief, Landlord challenged the bona fides of the Quarterly Cost
Indexes table and argued, “We don’t know where it [the table] came from, or who issued it if
anyohe, how it is supposed to be used, or whether it was altered in any way before noticed by the
Hearing Officer.” (Landlord’s Post Hearing Brief, at page 4)

In response to Landlord’s arguments, the Hearing Decision specifically said the table was
issued by the City Building Services agency.

“The Tables referenced in this Decision were all issued by the City Building
Services agency. '

* A copy of that brief is Attachment 1 to this Tenant Amberg Responée Brief On Appeal.
4
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“Table “A” lists square foot construction costs, effective August 1, 2009.
However, since the construction in this case occurred in the year 2014, and costs
have risen since that time, it is proper to increase the cost shown in the 2009 table.
The Building Services agency has recognized this fact, and therefore issued a
document entitled “Quarterly Cost Indexes (1926 = 100)” (Table “B”).”

Hearing Decision, at page 4, emphasis added.

There is no mystery, no forgery, no fraud. All of that lies in Landlord’s imagination.
The Quarterly Cost Indexes table is genuine and was issued by the City of Oakland Building
Services agency.

The Hearing Decision in the present case is consistent with at least three prior RAP
hearing decisions which used similar cost index tables to adjust the average basic cost of new
construction so that the cost would be applicable for the time period when the rehab was
completed.’

" The Hearing Decision in the present case should be sustained.

> In Young v. Beasley, T07-0287 (Hearing Decision on remand, June 13, 2008), rehab
construction work was completed in 1998. The average basic cost for new construction was
initially determined from a 2007 table of construction costs, but the cost was then adjusted by
using 1998 inflation data from a table of “Cost Indexes (1926 = 100)”.

In Weinberg v. Tenant, 1.13-0028 (Hearing Decision, Dec. 3, 2013), rehab construction work
was in 1991-1992. The average basic cost for new construction was initially determined from a
2009 table of construction costs, but the cost was then adjusted by using 1991 inflation data from
a table of “Cost Indexes (1926 = 100)”. When it adjusted the cost, the Hearing Decision said, at
pages 2-3:

“Table “A” lists square foot construction costs, effective August 1, 2009. However, since
the construction in this case occurred in the years 1991-1992 and costs have risen
considerably since that time, it would be unfair to an owner if current costs were used.
For this reason, the Building Services agency has also issued a document entitled “Cost
Indexes (1926 = 100” (Table B).”

In Promes v. Fehr, T13-0196 (Hearing Decision, Dec. 16, 2013), rehab construction work
was done in 2003. The average basic cost for new construction was initially determined from a
2007 table of construction costs, but the cost was then adjusted by using data from a 2003 table
of “Cost Indexes (1926 = 100)”.

 Use of the Cost Indexes tables in those hearing decisions, as well as in the Hearing
Decision in the present case, served the statutory purpose of insuring that the “average basic cost
for new construction for a rehabilitation project” was the cost “for the time period when the
substantial rehabilitation was completed.”

§T&



L.14-0065 Tenant Amberg Response Brief

2.

The Hearing Decision Properly
Included The Living Room Balconies In The Relevant Square Footage

Erroneously equating a building’s roof to an apartment’s living-room balcony, Landlord
argues, “Neither the balconies nor the roof should be added to the square footage.” (Appeal
brief, section 2, at page 3 of 4).

The Hearing Decision properly excluded the building’s roof from the calculation of the
building’s square footage. Landlord asserts, however, that because the Hearing Decision
excluded the roof’s square footage, the decision should likewise have excluded the balconies’
area.

Landlord is not correct. A building roof is not an apartment balcbny.

The Hearing Decision, consistent with prior RAP decisions, did not include the area of
the roof in the calculation of the average basic cost of new construction. The roof of 3921
Harrison Street is not used by tenants. It is off limits to tenants.

Quite the opposite is true for the apartments’ balconies. The balconies at 3921 Harrison
Street are intended to be used by tenants, and they are used by tenants.® They are entered
through a sliding glass door in the apartment’s living room. They function as an extension of the
living room. Tenants occupy the balconies. If the balconies were as useless and superfluous to
tenants as Landlord implies, they would not have been replaced, and the sliding doors leading to
them would have been omitted and replaced by Wall with a window in it.

But, the balconies were replaced and so were the sliding glass doors. And, Landlord
included the cost of both the balconies and the doors in Landlord’s documentation of
rehabilitation expenses. The total cost for the balconies and doors was $224,200. By contrast,
the cost of the roof was $50,000. The cost of just the balconies ($180,000) was over three times
the cost of the roof ($50,000)’ '

6 The Board is invited to take notice of a recent Internet ad for an apartment at 3921 Harrison
Street, which is the property in this appeal. The ad lists “Private balcony” as a feature of the
apartment. https://www.laphamcompany.com/node/6314 accessed on November 6, 2016. For
the convenience of the Board, a screen capture of the ad is enclosed with this brief.

7 The invoiced cost of the balconies was $180,000 (Exhibits 96 and 121)

The invoiced cost of the sliding glass doors was $44,200 (Exhibits 60-72, 74, 75)

The invoiced cost of the new roof was $50,000 (Exhibit 132)

6
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The Hearing Decision held that “since the owner has included the cost of the balcony
work in its documentation, the area of the balconies must be included in the calculation.”
(Hearing Decision, at page 4) That is a fair and reasonable conclusion. If the Landlord here
wants to reap the benefit of including the large cost of the balcony work as part of Landlord’s
rehabilitation expense, in order to remove the building from rent regulation, then Landlord ought

to bear the burden of including the area of those same balconies in the building’s square footage.

3.

The Hearing Decision Did Not Miscalculate Expenses

Landlord speculates that the Hearing Decision failed to count one of the four $26,000
invoices from Gallagher Construction for the remodeling of four units: 203, 204, 303 and 304.
“We believe the Hearing Officer failed to count one of the 4 $26,000 invoices.” (Landlord
Appeal brief, section 3, at page 3 of 4)

Landlord is not correct, and speculation is no substitute for the proof required of an
owner in a substantial rehabilitation proceeding. Oakland Municipal Code § 8.22.030(B)(1)(b)
requires that, “For purposes of obtaining a certificate of exemption or responding to a tenant
petition by claiming an exemption from Chapter 8.22, Article I, the burden of proving and
producing evidence for the exemption is on the owner.” As will now be shown, Landlord fails to

satisfy that burden.

The Gallagher invoices for remodeling those four units are Exhibits 77, 80, 118, 127, and
128.

The Hearing Decision specifically identified the Gallagher invoices that were considered
as part of the expenses for work on the building. (Hearing Decision, at page 3) Footnote 4 of the
Hearing Decision lists the Exhibit numbers of the Gallagher invoices. The Exhibits listed in
footnote 4 are: 18, 19, 28, 29, 43-54, 57-81 (which includes Exhibits 77 and 80), 96-98, 117-129
(which includes Exhibits 118, 127 and 128), 132, 133.

Thus, the Gallagher invoices for remodeling the four units (Exhibits 77, 80, 118, 127, and
128) are included in the Exhibits identified in footnote 4, and therefore were considered in the

Hearing Decision as part of the Landlord’s expenses for work on the building.
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By responding to Landlord’s argument concerning the Gallagher invoices, Tenant
Amberg does not agree or concede that any expense for remodeling in units 203, 204, 303, or

304 is a proper rehabilitation expense under the Oakland Municipal Code.®

4,

Landlord Was Not Denied Due Process

Landlord argues the Hearing Decision’s use of the Quarterly Cost Indexes table “is a
violation of due process” because Landlord was deprived of an opportunity to “rebut or
challenge it [the table] or its usage in the hearing or the decision.” (Appeal brief, section 4, at
page 4 of 4))

Landlord is not correct. Landlord was not deprived of due process. Landlord was not
deprived of an opportunity to rebut or challenge use of the Quarterly Cost Indexes table.

Landlord’s appeal brief omits a critical fact that destroys Landlord’s due process
argument. ‘

The critical fact (which Landlord chose not to reveal to the Board) is that on May 7,
2015, twenty-two days before the Hearing Decision was issued, Landlord filed a five-page brief

8 For the avoidance of doubt, Tenant Amberg reserves and preserves all rights, including
but not limited to contending, in this proceeding as well as in RAP Case No. 1.15-0073 and
elsewhere, that:

e Oakland Municipal Code, sections 8.22.020, 8.22.030A.6., 8.22.030B.2. and Rent
Adjustment Program Regulations 8.22.20, 8.22.30B.3. require that a rehabilitation
capital improvement must primarily benefit all tenants rather than the building owner.

e The Gallagher invoices for remodeling in units 203, 204, 303 and 304 state that the
work was: “Installation of new kitchen cabinets and appliances and tile on the floor;
installation of new vanity cabinet with sink & tile on shower walls”. Only units 203,
204, 303 and 304 received that remodeling.

e Gallagher Construction charged $26,000 for that remodeling in each of those four
units, for a total charge of $104,000 for remodeling in just those four units.

e No tenants, other than those who would occupy units 203, 204, 303 and 304,
benefitted from that $104,000 remodeling expense.

e Tenant Amberg’s unit 302 did not receive any of the remodeling that was given to

. units 203, 204, 303 and 304.

e Tenant Amberg did not and does not receive any benefit from the remodeling in units
203, 204, 303 and 304.
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titled “Post Hearing Brief On Building Services Tables”.” A copy of that brief is Attachment 1
to this Tenant Amberg Response Brief On Appeal.

In Landlord’s May 7" brief, Landlord had a full opportunity to make, and did make, the

same arguments against use of the Cost Indexes Table that Landlord now raises in section 1 of'its
Appeal brief.

Landlord’s May 7™ brief stated, at page 2:

“Landlord now submits this post hearing brief to address the Quarterly Cost Indexes
(1926 = 100) and to further argue why the evidence should not be considered by the
Hearing Officer in arriving at a Decision.”

Landlord was heard in full on the cost-indexes-table issue well before the date of the
Hearing Decision. Landlord was not deprived of due process.

CONCLUSION
The Hearing Decision complied with the Oakland Municipal Code requirement that
construction cost must be for the time period when the substantial rehabilitation was completed.

The Hearing Decision properly included the living room balconies in the relevant square
footage.

The Hearing Decision did not miscalculate expenses.

Landlord was not denied due process.

The Hearing Decision in this case should be affirmed.
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9 The Hearing Decision was issued on May 29, 2015.
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Clifford E. Fried, Esq. SBN 118288 Wigy, 75
‘Fried & William$ LL AL~y e T
480 9" Street A 9: 44
Oakiand, CA 94607 6

Telephone 510-625-0100

Attorneys for Landlord
525-655 Hyde St. CNML Props LLP

Attachment 1 to
Tenant Amberg Response Brief in L14-0065
(This Attachment has five pages.)

COMMUNITY AND HOUSING DEVELOPMENT AGENCY
RENT ADJUSTMENT PROGRAM
CITY OF OAKLAND

525-655 Hyde St. CNML Props., LLP, CASE NO: L14-0065

Landlord,
LANDLORD 525-655 HYDE ST.
v, CNML PROPS:;, LLP’s
_ ' POST HEARING BRIEF ON
Tenants, et al., BUILDING SERVICES
TABLES.

Hearing Date: April 27,2015
Time: 10:00 a.m.

Suite; 5313

Hearing Officer Stephen Kasdin

INTRODUCTION

Tenants.

This is a Landlord Petition for a Certificate of Exemption based upon substantial

rehabilitation to a building located at 3921 Hatrison Street, Oakland. Prior to the hearing,

‘Landlord submitted a relevant table issued by the Building Services agency of the City of

Oakland. This table was marked as Landlord’s Exhibit ‘76/2103 -and was admitted into
evidence at the hearing. Landlord’s Exhibit’ 76/203 is commonly referred to-as “Table
“A” by the the Rent Board. A copy of Table A is attached to this brief.

Adfier all testinony concluded at the hearing, and all evidence of the parties was

admitted into evidence, closing arguments were made by the parties. During the closing-
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~ argument of Ana Baires Mira, attorney for some of the Tenants, reference was made to a

new piece of evidence which the hearing officer took notice of. This new piece of
evidence is entitled “Quarterly Cost Indexes (1926 = 100).” This evidence was provided.

to the Hearing Officer but not the Landlord. Objection to the use and introduction of this

new evidence was made at the hearing. A copy of Quarterly Cost Indexes (1926 = 100) is |
-aftached to this brief.

Following the hearing, Landlord requested a copy of theQuarterly Cost Indexes

(1926 = 100). Landlord now submits this post hearing brief to address the Quarterly Cost

Indexes (1926 = 100) and to further argue why the evidence should not be considered by

the Hearing:Officer in arriving at a Decision.
ARGUMENTS
A. Table A Should Be Used In Calculating Construction Costs In This Case

-and Not the Quarterly Cost Indexes (1926 = 100).

OMC Section 8.22.030.B.2.b. states that “[t}he average basic cost for new construction
shall be determined using tables issued by the chief building inspector applicable for the time
period when the substantial rehabilitation was completed.” [Emphasis added. ]

The only table issued by the ch‘ief building inspector that is in evidence is Table A, which
is Landlord’s Exhibit 76/203, This is a Table which has been used by Hearing Officers.in ptior
Rent Board Decisions involving Certificates of Exemption for Substantial Rehabilitation. Table
A, on its face, is 4 table issued by the City‘ﬂ of Oakland, Building Services, Community Economic
Development Agency. This was the table used in Case Decisions T13-0196 and 1.13-0028, cited
by Tenants in their closing argument.

Case Decisions T13-0196 and L.13-0028 ‘also cited Table B. A copy of Table B is
-att'aéhe‘dto this brief. Table B, unlike the Quatterly Index noticed by the hearing officer in this
case, is a table issued by Calvin N. Wong, Building Official. It would be improper to use the
Quarterly Cost Indexes (1926 =1 00) noticed by the hearing 9fﬁc‘er because that table was
never issued by the City of Oakland. o
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When evaluating a construction project and a Petition such as the one filed by Landlord,

everyone should be able 16 rely on data and calculation published by the Building Department of

the City of Oakland. Using a vague index that is unclear as to the date of its application makes no

sense and deprives the parties of their right to know the law regarding substantial rehabilitation.

Table A clearly states “Construction Valuation for Building Permits Effective August 1,
2009.” No other valuations have been published by the City of Oakland since that time and so it
is the only table that can be relied upon. If the Building Department .felf tbat these numbers-and
data weren't proper, it could have easily updated them. But it did replace Table A. _

We simply don’t know what the Quarterly Cost Indexes (1926 = 100) is because no
evidence was submiitted to authenticate the document or to lay a foundation showing that the
document is what Tenants say it is. Tenants brought in a withess (David Harlan, Planning and

Building Department of the City of Oakland) to the hearing who possibly could have

-authenticated the: document and laid the proper foundation. -‘However, Tenants’ counsel chose

not to question the witness about the document. Instead, Tenant’s counsel-chose a strategy which

sprung the document on the Landlord and the Hearing Officer-during closing argument, after the

close of evidence and where no cross-examination was possible. For this reason, the Hearing

Officer should consider this brief in arriving at its Decision.

B. Quarterly Cost Indexes (1926 = 100) Should Not Be Considered Becanse It Was

Not Submitted to the Rent Board or Served on Landlord Before the Hearing. |
A fenant is required to file.a response to an owner’s petition within 30 days.of service of

the notice by the Rent Adjustment Program that an owner p_c_t_itjc)n was filed. OMC Sec.

-8.22.090.A.4. The Landlord and Tenants in this case were ordered to produce all proposed.

tangible evidence “not less than seven (7) days prior to the Hearing,” See Notice of
Hearing in this case $e_rv’ed on all Tenants on November 19, 2015. By not filing the
Quarterly Index and sefving:a_ copy on the Landlord, the document must not be considered by the

Hearing Officer.
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The Rent Board has a strict policy of not considering evidence and other
documents that the parties will rely on unless those items were submitted to the Rent
Board and served on the opposing party before the hearing. There is no reason to ignore

past precedent in this case. It came as a total surprise to Landlord that evidence of

construction costs, not contained in Table A, would be used and argued by the Tenant. Or -

that it could be noticed or used by the Hearing Officer. 1t is a violation of due process to

~ allow the Quarterly Cost Indexes (1926 = 100) to be-used in this case because Landlord

was deprived. of n.otic_e that it would be used. And it would be a violation of due process
to not allow Landlord to submit thiisvbrief because it would be a denial of the Landlord’s
right to be heard on the
matter.
C. Notice Cannot Be Taken of The Quarterly Cost Indexes (1926 = 100).

The Hearing Officer Cannot Take Judicial Notice of the Quartetly Cost Indexes

(1926 = 100) because it is not.a fact or matter that is.commonly agreed upon basic

information. While a Hearing Officer may have the power to take notice of certain
matters, upon proper request, it cannot take judicial notice of documents for which no
foundation has been laid and which no one has personal knowledge of except perhaps for
Tenant’s counsel.

Judicial notice can betaken of things like the fact that Oakland has a Rent
Adjustment Ordinance, or that May- 5, 2015 is a Tuesday, or that Landlord was

represented by legal counsel at the Hearing, or that the Rent Board is located at 250 Frank

Ogawa Plaza, or that Lib_byS_h_aff 8. the Mayor of Oakland. These are factual matters that
are not subject to debate and is basic information that is commonly agreed upon by
reasonable people.

The Quarterly Cost Indexes (1926 = 100) is a piece of paper that only Tenant’s
courisel is privy to. We don’t know where it came frorn, or who issued it if anyone, how is is

supposed to be used, or whether it was altered in any way before noticed by the Hearing Officet.
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There was no witness at the hearing to authenticate the document, Tt is not the kind of basic

Tables that the Rent Board can tely on in issuing .a Decision in this case. No one really

Woge 9 A v W R

- the average basic cost of new construction. The Hearing Officer is not at liberty to adopta

Respectfully Submitted on May 7, 2015

information that reasonable people ¢an agree to and should be disregarded in this case.
CONCLUSION
Table A from the Building Services Agency, and possibly Table B, are ‘the only
knows what the Quarterly Cost Indexes (1926-= 100) is-or whether it is in fact a Table
issued by the Chief Building Inspector. Until the-a new Table is issued by the Chief

Building Inspector, there is-a presumption that Table A is the Table to use for d’et’erim‘hing

new Table t6 use. The Decision in this case must be based on the currént rent laws.

ILLIAMS LLP

by FRIED & W

! ' & lrﬂ_ )
. “';;_ wJ »./.»' : /4,—’{.
A oA .

Cliffofd E. Fried
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3921 Harrlson St

Oakland CA 94611
Property Information
Ownor(s) 525 855 Hyde Street Cnml Props Parcel # 012-0829-011
Property 3921 Harrison St Map Coord  9-D2: 649-J1
: Oakland, CA 94611 Census Tract  4040.00-
Maliing Addr 2350 Broadway St County Alameda
San Francisco , CA 94115 Owner Phone.
Legal OFFICIAL RECS 15 PG 44 BLK B PART OF LOT 7.
LotNumber 7 Tract Number
Block B Subdivision  Linda Vista Terrace Map 02
_Characteristics 3 ‘
{use D oy YearBult 1063 Bq.Feet 13336
Zoning Lot Size .2583 111250 # of units 16
Bedrooms 23 Bathrooms 16 Fireplace
#Rooms 71 Quality ‘Average Heating
Poolfspa *N Alr Style
‘| Storles 4 improvements Parking Garage-20
Flood Gross Area 13336 Garage Area
Basement Area '
Atfributes
Other
Property Sale Information
Sale Date 11/1412013 $/Sq, Ft. $153.79 2nd Mig. _
Sale Price $2,051,000.00 1st Loan Prior Sale Amt,
Doc No. 364187 Loan Type Prior Sale Dt.
Doc Type Grant Deed Xfer Date 1171912013 Prior Doc No. 229176
Selter Effison Famiy Lp  Lender Prior Doc Type Quit Claim Deed
*$15q. Ft, Is a caiculation of Sales Price divided by Sq. Feat o
Tax Information
tmp Value $285,832.00 Exemption
Land Value  $255,762.00 Tax YearlArea 2013/17001
Total Value  $541,584.00 Tax Value $541,584.00
TaxAmount  $12,522.68 Improved 53%

Informiation compiled from various sources and is deemed reliable but not guaranteed.

3921 Harrison 11.0f 203
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Half Moon Bay, CA 94019 (415) 2468539

PROPERTY AT 3921 HARRISON ST

INVOICE NUMBER [18-44$7
- INVOICE DATE |April 3, 2014

OUR ORDER NO. -
. YOUR ORDER NO. '
~ TERMS {Net30
SALES REP Martin Galtagher
SHIPPED VIA
F.O.B.
PREPAID or COLLECT
[CuniT#203]
Dale. DESCRIPTION ‘ % Completed  ToiCost | AMOUNT OUE
43114 Instaltation of new kitchen cablnsts and appitances and tile on the fioor 6 74 7 - ,5 F 960 v $44:900:00
éqﬂ ,1[( Suplpyes H) © 0D
, L (660 —~ Yo0P°
4/13/%4 Installation of new vanity cabinet with sink & fils on shower walls. 6 Z 7 _______? $9,00000 |
prng é&ﬁ_if,,’,f ’!,,5,9\
*,!'V M"'\r:a % eireet
G O N
oo vTIA @;&
[ S R = :
SR e
SUBTOTAL 21,700.00
] ' T o $21,700.00
DIREGT ALL INQUIRIES TO: MAKE ALL CHECKS PAYABLE TO: PAY THIS
Martin:Gatlagher Mantin Gallagher Construction Inc, AMOUNT
{415)246-8538 e BEOUNT.
madingallagher85@anail.com 1558 Mizzen Lane
' ) : Half Moon Bay, CA 84019
| PALD
THANK YOU FOR YOUR BUSINESS! o
EPR 15 ik
. [Hearing Officer Exhibit 77 |CK# (2oq ¢,
3921 Harrison 136 of 203 o .

[E————
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"M z"rt"'_':Gallagher Const mc. _

~ SUPPLEMENTAL INVOICE;

158MIZZBH Lane
Half Moon Bay, CA 94019 (41 5) 246-8539
PROPERTY AT 3921 HARRISON ST SUPPLEMNTAL INVOICE NUMBER |64- 497,
INVOICE DATE [June 13, 2014
QURORDERNO. |
YOUR ORDER NO.
TERMS [Net 30
SALES REP {Marlin Gallagher
SHIPPED VIA
. F.0.B.
PREPAID or COLLECT
UNIT #203
Date : w;cawnou : % ‘Cbmplete Tota) Cont ANOUNT DUE
61314  |Installation of new kitchen cabinets-and appliances and tile on the fioor (97‘31 ﬁ;{g (2] $3:600:00
' t6bo a 2? o0 '
él13l1¢ Instaliation of new. variity ¢abinét with sink & tile on shower walls acahsl 00 $700.00
nstallation i inét with si i _ 3 =5, $700,
. - boofy —7
PLEASE REFER TO INVOICE NUMBER 18 a Q o
D R \ - 4.
P -
Vet (] K B o
G‘. ‘:‘:!: ‘ PRV u
PR R | . {
1'3‘,'.\‘ - e l% n
\} '\,"E: ‘w[y:,_(.] :‘LL(
SUBTOTAL 4300.00
i , $4,300.00
DIRECT ALL INQUIRIES TO: MAKE ALL CHEGKS PAYABLE TO: PAY THIS
Maitin Gallagher Martin Gallagher Construction inc. AMOUNT
(415) 246-8534 ) , . _
martingaliaghatgs@amail.com 1558 Mizzen Lane
T ‘ Hall Moon Bay, CA 84018, P A f D
THANK YOU FOR YOUR BUSINESS! JUN 20 201 y
| CKt ™
3921 Harison 139 of 203 Hearing Officer Exhibit 80 3 9{)

R
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3921 Harrison 176 of 203

Miz
Haif Moon Bay,

PROPERTY AT 3921 HARRISON ST

Martin Gatlagher Construction Inc.

CA 94019 (415) 246-8539

INVOICE NUMBER |6
INVOICE DAYE [June 13, 2014
QUR ORDER NO,
YOUR ORDER NO.
TERMS |Net30
SALES REP {Marlin Gallagher
SHIPPED VIA
"F.O.B.
v PREPAID or COLLECT
UNIT # 204
Date DESCRIPTION % Complete{ = “Total Cost AMOUNT OUE
6/13114 |Instaliation of new kitchen cabinets and applianées and tile on 'th_é floor: $156,500.00
6/13/14 |instaliation of new vanity cabinet with sink & tile on shower walls. $10,500.00
el (0422
Yo |
o el 1Y
e SEWA S
oot bl
SUBTOTAL 26,000.00
', o '$26,000.00
DIRECT ALL INQUIRIES TO: MAKE ALL CHECKS PAYABLE TO: PAY THIS
Martin Gallagher Martin Gallagher Canstruction lnc. AMOUNT
{415) 246.8538 o '
martincaliagherdS@amall.comt 1558 Mizzen Lane .
. Hall Moon Bay, CA 94019 PALID
THANK YOU FOR YOUR BUSINESS! JUN 17201
CKHIL3B0E

[
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iartin Gallaghier Constructton lnc.

1558 Muzzen Lane
Half Moon Bay, CA 94019

{415) 246-8539

PROPERTY AT 3921 HARRISON ST INVOICE NUMBER |67-44 "L

INVOICE DATE [June 13, 2014
QUR ORDER NO.
YOUR ORDER NO.
TERMS {Net30
SALES REP |Martin Gallagher
SHIPPED VIA
F.0B.
PREPAID or COLLECT

UNIT # 304

Date ' . " DESCRIFTION .-

. % Complete] TotalCost . . AMOUNTDUE
6/13/14  |installation of new Kitchien cabinets and appliances. and tile on the floor | 6791 ‘u

e

10 $15:500.004-
1 ©
34?:&00

b‘? 27 > $10,500.00

6/13/44  linstallation of new vanily cabinet with sink & tile on shower walls,

Vrh';p .rp:\."s'\‘
[T IR AL |
_— ‘..,;-‘,‘-"
[IRES ENTEA S

nol & _....».\?' {"32
L

i Wemey.
Au‘?_x
bt ‘.~m _'
T |2 GVL:I::‘L‘-[{"
(RN Lo g3 % |

SUBTOTAL 26,000.00

‘ 26,000.00

DIRECT ALL INQUIRIES TO: MAKE ALL CHECKS PAYABLE TO: PAY rgls :

Martin Gallagher Martin Gatlagher COnstmctlou inc. AMOUNT -

(415) 246-8539

wartingallsghe 25 amsl.com 1558 Mizzen Lane.

: Half Moon Bay, CA 84019
THANK YOU FOR YOUR BUSINESSI PAj D
H. ing Officer Exhibit 127 0N 20 2014 I?
3921 Harrison 185 of 203 earing Jticer CK# am 1 9,1
———Page 19 of 21 : ; : —
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Half Moon Bay, CA 94019

PROPERTY AT 3821 HARRISON $T

r Construction Inc.

(415) 246-8539

INVOICE NUMBER [66 - 4$ A
INVOICE DATE {June 13, 2014
OUR.ORDER NO.
YOUR ORDER NO.
TERMS [Nat 30
SALES REP QMarun Gallagher
SHIPPED VIA
F.0.B,
PREPAID or COLLECT
UNIT # 303 _ .
- , 579 [ £ 500
bats DESCRIPTION "o Comp(etel * Totsl Caat ANOUNT DUE
e ' ‘«"7 474 |2 00 -
6/13/14  |installation of new kitchen cabinets and appliances and tile on the floor. é Eo— z.. - OB sﬁﬁeﬁ-ac
be 2y = 3,000
6/13/114  |instaliation of new vanity cabinet with sink & tile on shower walls. 6 6 2—? 4 $10,500.00
p-HaZ
e
e
‘SUBTOTAL 26,000.00
$26,000.00 |
DIRECT ALL INQUIRIES TO: MAKE ALL CHECKS PAYABLE TO: _ PAY THIS
Marln Gallagher Maitin Gallagher Construction . AMOUNT
{415) 245-8539
mafingallsgher85@amail.com 1558 MizzenLane a)
' ' Hall Moori Bay, CA 84019 PAID
THANK YOU FOR YOUR BUSINESS! JUN 20 2014
CKH ey ‘,‘ﬁ? tosa,
L i i ibit 128 -
3921 Harrison 186-of 203 Hearing Officer Exh I~ o

SPN—
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apartment for rent

R

#% 3921 Harrison St Unit 301, Oakland, CA 94611.

- REQUEST MORE INFORMATION -

_SEND TO FRIEND

. GONTACT TYLER OFFICE 510:678:4691 -

Brand new photos up! Available now!

3921 Harrison, Walk ta Pied Ave, Grand Ave, + Rose Garden

For an Appointment to View, Contact:

Contact Tyler Office 510-878-4691
Unit Description:

Unit Des(:ﬁption: )

& 2bedroom/1bath néarthe_ciiy of Piedmont .

& Granite counter tops in kitéhen with dishwasher

. & Brand new closed loop quality carpeting throughout

" & Tons Sf closet space

¥ Forced air heat
"B Very spacious fiving room
& Geta goodlight

& Private balcony
. An absclute must seel

& Modern Construction

& Coin operated [aundry on-site -
& 16 units in biiilding

& On-site xhsnagér :

& Well maintained landscaping
& Single intercom entry building

"Pr‘i\'/ate balcony"

https://www.laphamcompany.com/node/6314
November 6, 2016
Annotation and arrow are added.

Page 21 of 21

UNIT INFO

. Type

© Apartment

Bathrooms N

* Deposit : 4600

- Pets . Cats Allowed (Extra
deposit may be required),
No Dogs

Kitchen : Electric stove, Dishwasher, :

Garbage disposal

Total Units 16




CHRONOLOGICAL CASE REPORT

Case No.:
Case Name:
Property Address: .

Parties:

TENANT APPEAL:

Activity
Tenant Petition filed
Landlord Response filed

Hearing Decision issued

Tenant Appeal filed

T15-0263
Panganiban v. Chang
338 Lenox Ave., Apt. 2, Oakland, CA

Kim Panganiban (Tenant)
Symon and Patty Chang (Property Owners)

Date

- May 20, 2'015

- June 24, 2015
December 8, 2015

December 23, 2015

000056



City of Oakland A IR
Residential Rent Adjustment Program
250 Frank Ogawa Plaza, Suite 5313 APPEAL
Oakland, California 94612
(510) 238-3721

Appeliant’s Name :
VAN PN AN BAN Landlord D Tenant/
Property Address (Include Unit Number)
223\ OnoX e &2
Oalnd, Che e\ D

i Appellant’'s Mailing Address (For receipt of notices) Case Number o ~
ppefle! _ : “\5 - 0262
5% \,@V\O\f}( Me%iﬁ Date of Decisi T \LIDd
PRI , . ate of Decision appeale
CCAUOVA, Cf P 0\ D | 2815
Name of Representatlve (if any) Representative’s Mailing Address (For not| es)

bandp WOME | £ LW ORACES OF Mdeiny WOk
\e0 BRUAWOLY , ¥ ZA0
OOXABNO | C A \Z-

| appeal the decision issued in the case and on the date written above on the following grounds:
(Check the applicable ground(s). Additional exp/anatlon is required (see below). Please attach
additional pages to this form.)
1. O The decision is inconsistent with OMC Chapter 8.22, Rent Board Regulations or prior

decisions of the Board. You must identify the Ordinance section, regulation or prior Board decision(s) and
specify the inconsistency.

2. 0O The decision is inconsistent with decisions issued by other hearing officers. You must identify
the prior inconsistent decision and explain how the decision is inconsistent.

3. E(The decision raises a new policy issue that has not been decided by the Board. You must
provide a detailed statement of the issue and why the issue should be decided in your favor.

4. XThe decision is not supported by substantial evidence. You must explain why the decision is rnot
supported by substantial evidence found in the case record. The entire case record is available to the Board,
but sections of audio recordings must be pre-designated to Rent Adjustment Staff.

5. O I was denied a sufficient opportunity to present my claim or respond to the petitioner’s claim.
You must explain how you were denied a sufficient opportunity and what evidence you would have
presented. Note that a hearing is not required in every case. Staff may issue a decision without a hearing if
sufficient facts to make the decision are not in dispute.

6. O The decision denies me a fair return on my investment. You must specifically stateé why you have
been denied a fair return and attach the calculations supporting your claim.

Revised 5/29/09 ) 1
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7. Other. You must attach a detailed explanation of your grounds for appeal. Submissions to the Board

are limited to 25 pages from each party. Number of pages attached \? Please number attached
pages consecutively.

8. You must serve a copy of your appeal on the opposing party(ies) or your appeal may
be dlsmlssed I de69:e under penalty of perjury under the laws of the State of California that on

, 2005 _, | placed a copy of this form, and all attached pages, in the United States
mail or deposned it with a commercial carrier, using a service at least as expeditious as first class
mail, with all postage or charges fully prepaid, addressed to each opposing party as follows:

Name EVMON CNBNG & PATTY) AN o

Address \Cﬁ@ DO\)(QN\/ R IE

City, State Zip é\/’\MN\f\’P(\/Q ‘ O %065,-

Name

Address

City. State Zip

(RR

SIGNATURE of APPELLANT or DESIGNATED REPRESENTATIVE DATE

IMPORTANT INFORIV(;TION

This appeal must be received by the Rent Adjustment Program, 250 Frank Ogawa Plaza, Suite
5313, Oakland, California 94612, not later than 5:00 P.M. on the 20th calendar day after the
date the decision was mailed to you as shown on the proof of service attached to the decision.
If the last day to file is a weekend or holiday, the time to file the document is extended to the
next business day. : :

o Appeals filed late without good cause will be dismissed.

¢ You must provide all of the information required or your appeal cannot be processed and
may be dismissed.

» ~ Anything to be considered by the Board must be received by the Rent Adjustment
Program by 3:00 p.m. on the 8th day before the appeal hearing.

* The Board will not consider new claims. All claims, except as to jurisdiction, must have
been made in the petition, response, or at the hearing.

» The Board will not consider new evidence at the appeal hearing without specific approval.
». You must sign and date this form or your appeal will not be processed.

Revised 5/29/09 2
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Kim Panganiban
338 Lenox Ave #2
Oakland, CA 94610
Case No. T-15-0263

ATTACHMENT TO APPEAL

Ms.v Kim Panganiban (“Tenant™) appeals the decision in the above mentioned case that wés
issued on or around December 8, 2015. A true and correct copy of the Hearing Decision issued
December 8, 2015 is attached hereto as Exhibit A.

Within that decision it was ruled that the tenants claims of decreased housing services was not
timely filed (See page 7 of Exhibit A). However, Ms. Panganiban appeals this decision on the
basis that she gave the Changs (the “Landlord”) notice of various defects after which the Changs
informed her that they would make the repairs. Ms. Panganiban relied the Chang’s assertions that
the repairs would be made and therefore did not file a Rent Board Petition within the 60 day
deadline. '

Attached hereto as Exhibit B are true and correct copies of e-mails between Symon Chang and
Andrew Wolff, Esq, Ms. Panganiban’s attorney in a related matter. On or around December 5,
2014, Mr. Wolff informed Mr. Chang of the repairs that needed to be made to the unit including
but not limited the heater, front door gap, door locks, the shower rod, blinds, holes in the wall,
cable wiring, and bedroom door. Then, on or around December 8, 2014, Mr. Chang responded
stating that most of the items would be addressed as soon as possible. However the items were
not addressed therefore Ms. Panganiban filed the Rent Board Petition on or around May 20,
2015.

For the above referenced reason the Rent Board should reconsider their decision as it is clear that
Ms. Panganiban’s petition was not untimely filed because of neglect but instead because she
justifiably relied on Mr. Chang’s assertions that the repairs would be made.
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P.0O. BOX 70243, OAKLAND, CA 94612-2043 CITY oF OAKLAND

Department of Housing and Community Development - TEL (51AO) 238-3721
Rent Adjustment Program - _ ' FAX (510) 238-6181

TDD (510) 238-3254

HEARING DECISION

CASE NUMBER: T15-0263; Panganibaﬁ v. Chang

PROPERTY ADDRESS: 338 Lenox Ave, Apt 2, Oakland, CA
DATES OF HEARING: October 21, 2015; December 4, 2015
DATE OF DECISION: December 8, 2015
APPEARANCES: Kim Panganiban, Tenant
Gary Cloutier, Attorney for Tenant (10/21 / 15)
Symon Chang, Owner
Patty Chang, Owner

SUMMARY OF DECISION

The tenant’s petition is denied.

CONTENTIONS OF THE PARTIES

The tenant filed a petition which alleges that a current proposed rent increase from
$1,167 to $1,232.52, effective June 1, 2015, exceeds the CPI Rent Adjustment and is
unjustified and that her housing services have decreased due to having to move out of
the unit for six months because of flooding in the unit; because the owner removed the
garbage disposal and did not replace it; because of lack of weatherproofing; because the
owner removed the shower doors and did not replace them; because the heater vent is
filled with dust and is a hazard; because the owner replaced a brand new stove with a
broken stove; because the front screen door doesn’t lock; because the cable provider was
unable to install cable because the jack was near the heater; and because the phone jack
in the living room does not work. The tenant also alleged that she lost property due to
the flooding in July of 2014.

The owner filed a response to the petition, which alleges that the contested rent increase
is justified by banking that was approved in a prior Hearing Decision (L14-0062), and
denies any decreased housing services.

N00361



THE ISSUES

1. Was the rent increase approved in a prior case?

2. Were the tenant’s claims for decreased housing services timely filed?

3. For those claims that were timely filed, did the tenant experience a decrease in
housing services?

4. Does the Rent Adjustment Program have jurisdiction of the tenant’s claims of having
to move out of the unit and damage to her property due to flooding?

5. If restitution is owed, what is the tenant’s rent?

EVIDENCE

History: The tenant testified that she moved into the subject unit in November of 2003
at an'initial rent of $875 a month. On July 2, 2014, there was a leak in the upstairs unit
‘that caused substantial flooding in her unit. The tenant was required to move out of her
unit so that repairs could be made. She moved out of the unit while the work was being
done. The work was completed in December of 2014. The tenant was given the keys to
move back in sometime in late December of 2014 and began paying rent in January of
2015. The tenant further testified that because of a health condition at the time, she did
not move back in to the unit right away. While she did start coming to the unit in
January and February, she didn’t move her things back in or start spending the night in
the unit until approximately March 1, 2015. .

On March 3, 2014, the owners filed a Petition in case L14-0062, in which they sought a
rent increase based on banking. That case was consolidated with several tenant petitions
(cases T14-0551, T14-0540 and T15-0046). A Hearing Decision was issued on April 17,
2015. In that decision the owner petition was granted and the Order allowed the owner
to increase the tenant’s combined rent (for her apartment and parking) to a maximum
of $1,233.52 based on banking.

The owner, Symon Chang, testified that on April 23, 2015, he served a Notice of Change
- of Terms of Tenancy! on the tenant purporting to increase the rent to $1,233.52 per
month, effective June 1, 2015. The owner testified that.this rent increase was served
pursuant to the Order in the prior case. The tenant testified that when she moved back
into the unit she signed a new lease which specified that the rent was $1,167.00.

On January 23, 2015, the tenant filed a civil complaint in Superior Court against the
owner for damages arising from the condition of her rental unit. The tenant claimed that
- the owners breached the implied warranty of habitability by:

“failing to properly maintain the property, by failing and refusing to make fepairs,
and by delaying in making necessary repairs to the Subject Premises after

" Exhibit 1. This Exhibit and all other Exhibits referred to in this Hearing Decision other than Exhibit 7, was
. admitted into evidence without objection.

-2 B
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obtaining knowledge and/or being notified of the conditions of the subject
Premises.”

The tenant alleged in the lawsuit that the failure to make repairs caused the flooding
(see First Cause of Action and Sixth Cause of Action.)

On her petition, which the tenant filled out under penalty of perjury, the tenant stated
that she first received the RAP Notice from the owner on July 3, 2014. The owners
stated on their response, that they first gave the tenant the RAP Notice in December of
2012.

The tenant testified that she has been paying rent in the amount of $1,167 since June 1,
2015. The owner agreed with this testimony.

Decreased Housing Services:

Displaced for 6 months and Damaged Property: The tenant was not permitted to
testify about these things because of lack of jurisdiction (See below.)

Garbage Disposal: The tenant testified that prlor to the flood there was a garbage
disposal in her kitchen. After the work was done in her unit after the flood there was no
longer a disposal. She discovered this in December of 2014 when she, her attorney,
Andrew Wolff, and the owner did a “walk through” of the premises and she complained
about the loss of the disposal in that meeting and she informed the owner that she
wanted him to replace it. A “Move-In/Move-Out Check List” was completed at that walk
through and the lack of a garbage disposal is listed.3

The owner testified that he did see that the lack of a garbage disposal was on the
“Move-In/Move-Out Checklist” but he was told by the tenant’s attorney that the list was
just to document the conditions and was not necessarily requesting a garbage disposal.
Other than this list, the owner never received a complaint from the tenant about the lack
of a garbage disposal.

Shower Doors: The tenant testified that before the flood there were shower doors
in her bathroom shower. When she moved back in there were no longer shower doors.
On the day of the pre-move in inspection (and on the first visit she made to the
apartment earlier in December of 2014), she complained about the lack of shower doors.
The owner said he was not going to replace the shower doors.

The owners testified that the tenant actually came to view the apartment on more than
one occasion in December of 2014. On the first occasion, the tenant complained about

2 Exhibit 7. The owner objected to the introduction of the Complaint for Damages into evidence as it had not been
provided by either side 7 days prior to the Hearing. The Hearing Officer requested a copy of the complaint. Since
both parties knew about the pending lawsuit, no one was harmed by the introduction of the document into evidence.
It was requested by the Hearing Officer to determine whether or not she still had jurisdiction over the tenant’s
claims. : :

* Exhibit 2, page 1
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the lack of a shower door. On the second occasion, which is when the tenant filled out
the checklist, she did not complain about the lack of a shower door.

Heating Vent: The tenant testified that because of the construction in her unit the
heating vents were very dirty when she moved back in. There is one heating vent on the
floor of her unit, which she vacuumed. However, there are two other vents high up on
the walls, and she was unable to reach them herself

Because of how dirty the vent was, she did not turn on the heat at all in the winter of
2015. The tenant testified that she was not cold. She does not know if the temperature in
her apartment was ever below 68°.

Mr. Chang testified that the tenant never complained to him about the condition of the
heater vent. He did, however, send someone to the unit to respond to the list of
problems on the tenant’s petition. A handyman was sent to the unit in September of
2015. He was not able to confirm that there were any problems with the heating venta.

Lack of weatherproofing: The tenant testified that when she did her walk through
of the premises before moving back in, there was water on the window sill. However,
since that day, she has not seen any other water entry. She complained about the
moisture on the day of the inspection, but not at any other time.

The owner testified that there was moisture on the window sill on the date of the

inspection by the tenant, and he called the contractor who caulked the window before
the tenant moved back in.

Additionally, the tenant complained that her living room windows did not close properly
beginning from the time she moved into the unit. This condition continued to get worse
during the time she was living there. Occasionally, in order to close the window she
would have to go outside. To deal with the problem she wouldn’t open these windows.
About a month ago the owner sent someone to install new handles on the living room
windows and they now operate properly.

The tenant testified that she has no problems relating to the security of her windows nor
are there any gaps in the windows 5

Stove problems: The tenant testified that before the flood she had a working stove.
When she returned after the flood there was a different stove in her unit which had been
painted over and she was concerned about the paint. She consulted an appliance store
and was told that stoves should not be painted and could cause toxins to be released.
The tenant complalned to the owner about this stove at the walk through and again after
she moved in. The owner replaced the stove with a different stove within a few weeks
after she complained. This occurred hkely m January of 2015.

* See Exhibit 3.

* The tenant testified that she did not prepare the list of decreased services that was provided with her Tenant
Petition, but that it was prepared by her attorney s office.

4.
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The tenant further testified that there was something wrong with this new stove that was
provided by the owner in that whenever she tried to “bake” something the stove would

operate on “broil”. She complained to the owner who ordered a part for the stove. It was
only a few weeks that she had this non-functioning stove. The tenant testified that it was

by approximately February of 2015 that the owner had fixed the stove and it has been
working correctly ever since.

Mr. and Mrs. Chang testified that the tenant did complain to them about the stove in

December of 2014. They replaced the stove in mid-January. Then she complained again
about the new stove in March of 2015 and Lapham, who took over management,
handled the problem.

Front Screen Door: The tenant testified that she has had a problem with the front
door screen not locking since she moved into the unit. The door would swing back and
forth and slam. She complained to the owner about this problem in December of 2014,
before she moved back into. the unit. No action has been taken by the owner.

The tenant testified that she did something to fix this door and it now doesn’t swing
back and forth. It is no longer a problem for her.

The owner testified that the tenant never complained to him about the front door
screen. The owner also produced a “Maintenance Request” from Lapham Company (the
current managers of the property) which shows that on May 13, 2015, the tenant filed a
request to fix her outside door from slamming.6 On September 15, 2015, a repair person
reviewed problems in the tenant’s unit and found that the front door screen does lock.7
A report from APT Maintenance, who performed the repairs, states that “Tech

confirmed that screen door latches and locks, tech found latch functlonal when closed
properly.”8

Cable Jack: The tenant testified that before she moved out of the unit because of
the flood, there were two cable jacks in her unit, one in the living room on the side of her
living room opposite the heater and the other in her bedroom. After she moved back in,
the cable jack in the living room was adjacent to the heater and the one in the bedroom
had been removed. She noticed this change when she moved back into the unit on
approximately March 1, 2015. She further testified that at one of the inspections in
December she noticed that the cable jack had moved and she complained to Mr. Chang
about it and asked him to move it.

The owner testified that the tenant never complained to him about the cable jack.

6 Exhibit 4
7 Exhibit 3
8 Bxhibit 6
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Phone Jack: The tenant testified that when she moved back into the unit on
approximately March 1, 2015, she noticed that her phone jack in the living room, which
had worked pre\nously, was no longer working.

The owner testified that the tenant never complained about the phone jack.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Was the rent increase approved in a prior case?

On April 17, 2015, a Hearmg Decision was issued by the RAP, in cases L14-0062, T25-
0540, T14-0051 and T15-0046. In those combined cases the Hearmg Officer ordered
that the rent remained $1,167 per month and that “The owner may increase the
combined rent to a maximum of $1,233.52 per month after giving the tenant notice
pursuant to Civil Code § 827 and providing the tenant with the required form Notice to
Tenants.” The tenant did not appeal this decision and it became final.

On April 23, 2015, the owner sent a rent increase notice pursuant to the Order in the
prior case.

The tenant contends that this rent increase is not valid because she had just signed a
new lease in December of 2014, and hence, the rent increase was a second increase
within a year. However, the Rent Adjustment Ordinance provides that “A rent increase
following an owner’s petition is operative on the date the decision is final and following
a valid rent increase notice based on the final decision.” O.M.C. § 8.22.070(D)(6). If the
tenant believed that the rent increase approved in L14-0062 was a violation of the
Ordinance, she needed to appeal that decision.

Allowing a tenant to contest a rent increase after a Landlord Petition is granted would in
effect give the tenant a second bite of the apple. The Hearmg Decision in the prior case
is final. The rent increase is valid.

The tenant’s rent, effective June 1, 2015, is $1,233.52 per month.

When did the tenant first receive the “RAP Notice”?

The Rent Adjustment Ordinance requires an owner to serve the RAP Notice at the start
of atenancy® and together with an y notice of rent increase or change in the terms of a

tenancy.’ An owner can cure the failure to give notice at the start of the tenancy, but
may not raise the rent until 6 months after the first RAP Notice is given.:2

? See Hearing Decision in combined cases L14-0062 (Chang v. Panganiban), and T14-0540, T14-0051 and T15-
0046 (Panganiban v. Chang)

Y OM.C. § 8.22.060(A)

" OM.C. § 8.22.070(H)(1)(A)

2 OM.C. § 8.22.060 (C)
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While there was no testimony regarding when the tenant first received the RAP Notice,
the tenant declared under penalty of perjury in her petition that she received it by July
2014. The owner declared under penalty of perjury that it was served in December of
2012.

As long as the RAP Notice was first served at least 6 months prior to the rent increase in
question, then the exact date it was served is not necessary to this decision. It is found
that the tenant received the RAP Notice as least as early as July of 2014.

Are the tenant’s claims of decreased housing services timely filed?

Under the Oakland Rent Adjustment Ordinance, a decrease in housing services is
considered to be an increase in rent*3 and may be corrected by a rent adjustment.4
However, in order to justify a decrease in rent, a decrease in housing services must be
the loss of a service that seriously affects the habitability of a unit or one that was
provided at the beginning of the tenancy that is no longer being provided.

Since a decreased service is, in effect, a rent increase, the general filing limit for RAP
Petitions applies: a Petition must be filed within 60 days after receipt of the RAP Notice

or the knowledge of the existence of a decreased housing service, whichever is later?s.
While there is an exception for those conditions of property whrch get worse over time
(like a roof leak) for discrete losses, the time limit applies.

As noted above, the tenant rec3eived the RAP Notice at least as early.as July 2014.

The tenant was notified that she no longer had a garbage disposal or shower doors when
she saw the unit in December of 2014. She learned about the loss of the cable jack and
the broken phone jack by the time she moved back to the unit on March 1, 2015. The
tenant petition was filed on May 20, 2015, longer than 60 days after March 1, 2015 (and
obviously far longer than 60 days after the December 2014 inspection). Therefore the
tenant’s claims about the garbage disposal, shower doors cable jack and phone jack are -
denied as untimely.

Additionally, the tenant testified that the water entry into her windows occurred only on
the day she inspected the property in December of 2014. The owners testified that when
they saw the water entry they called the contractor and had him repair the windows. A
tenant petition must be filed within 60 days after the last date that there was a decrease
in housing services.»¢ The tenant testified that by the time she moved into the unit on
March 1, 2015, there was no more entry of water. Since there was no ongoing problem in
the time period after March 21, 2015 (60 days before she filed her petition), her claim is
denied.

3 OM.C. § 8.22.070(F)

M OM.C. § 8.22.110(E)

15 Board Decision in Case No. T09-0086, Lindsey v. Grimsley, et al.
1 O.M.C. Section 8.22.090(A)(2)
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The same is true with respect to the condition of the stove. While at first there was a
problem with the stove, the owners corrected the problem by replacing the first stove
and then fixing the second stove. The repairs were done before March 21, 2015. Since
there was no time in the applicable period during which the tenant had an inoperable
stove, this claim is also denied. »

The tenant’s contention that her failure to timely file should be excused because of
“excusable neglect” is not a correct assertion of the law. There is no excusable neglect for
failing to bring a timely Tenant Petition. '

For those issues that are not untimely, have the tenant’s housing services
been decreased?

The two remaining issues claimed by the tenant in her petition relate to her front screen
door and the heating vent. Neither of these items rise to the level of a decreased housing
service. With respect to the front screen door, the tenant testified that it has been a
problem since she moved into the unit. However, in order to justify a decrease in rent, a
decrease in housing services must be the loss of a service that seriously affects the
habitability of a unit or one that was provided at the beginning of the tenancy that is no
longer being provided. The broken screen door is not a habitability problem and is not a
condition different from the beginning of the tenancy. '

Additionally, the tenant must give the owner notice of the problems and the opportunity
to repair before she is entitled to relief. With respect to the tenant’s heating vent, the
owner credibly testified that he was never notified about this problem.

The tenant’s claims of decreased services are denied.

Does the RAP have jurisdiction over claims of loss of property or damages
for having to move out? \

The tenant’s list of decreased housing services raises concerns about having to move out
because of the flood and because of the loss of property from the flood. In the case of
Larson v. City and County of San Francisco,(2011) 192 Cal.App.4th 1263, the court
examined the authority of San Francisco’s Rent Board. The court held that the
jurisdiction of administrative agencies is limited to those claims that are quantifiable in
nature.

The RAP does not have jurisdiction over the tenant’s claims for decreased housing
services as they relate to the flood and to her loss of property. These are not claims that
can be made under the Rent Adjustment Ordinance. While these acts may or may not
constitute civil wrongs, these claims must be made in a court of competent jurisdiction.

Additionally, the tenant has already filed a claim about these matters in Superior Court.
The Comnplaint for Damages filed against the owners in court raise claims that the
owner’s failure to maintain the property caused the flooding. The plaintiff seeks
unspecified damages for breach of the implied warranty of habitability, breach of quiet
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enjoyment, private nuisance, and premises liability amongst other claims. The tenant
has ceded these matters to the jurisdiction of the Superior Court. They cannot be
litigated in twq places. Therefore, the tenant’s claims for decreased housing services as
they relate to having to move out and related to loss of her property are dismissed.

If restitution is owed, what is the tenant’s rent?

The tenant’s rent is $1,233.52, effective June 1, 2015. The tenant has underpaid rent
since June of 2015 in the amount of $66.52 a month for a period of 7 months, for a total
underpayment of $465.64. An underpayment of this amount is repaid over a six month
period?” so the rent increase is $77.60 a month. For now this $77.60 a month is added to
the current legal rent of $1,233.52 for a total of $1,311.13 a month. From January of
2016 through June of 2016 the rent will be $1,311.13 a month. The rent will revert to the
current rent of $1,233.52 in July of 2016.

ORDER
1. Petition T15-0263 is denied.
2. The current rént, effective June 1, 2015, is $1,233.52.
3. The tenant has underpaid rent in the amount of $465.64.

4. The tenant’s rent is increased by $77.60 a month, from January 2016-June 2016, to
$1,311.13 a month. The tenant’s rent reverts to $1,233.52 in July of 2016.

5. Nothing in this Order prevents the owner from increasing the rent according to the
rules of the Rent Adjustment'Program, at any time on or after June 1, 2016, providing
the rent increase notices are served pursuant to the Civil Code § 827 and the Rent
Adjustment Ordinance.

6. Right to Appeal: This decision is the final decision of the Rent Adjustment
Program Staff. Either party may appeal this decision by filing a properly completed
appeal using the form provided by the Rent Adjustment Program. The appeal must be
received within twenty (20) calendar days after service of the decision. The date of
service is shown on the attached Proof of Service. If the Rent Adjustment Office is
closed on the last day to file, the appeal may } filed on the next business day.

Dated: December 8, 2015 / . N/}
Barbara M. Cohen
Hearing Officer

Rent Adjustment Program

7 Regulations, Section 8.22.110(F)
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PROOF OF SERVICE

Case Number(s): T15-0263

I am a resident of the State of California at least eighteen years of age. I am not a party to the
Residential Rent Adjustment Program case listed above. I am employed in Alameda County,
California. My business address 1s 250 Frank H. Ogawa Plaza, Suite 5313, 5th Floor, Oakland,
California 94612

Today, I served the attached Hearing Decision by placing a true copy of it in a sealed envelope
in City of Oakland mail oollecnon receptacle for mailing on the below date at 250 Frank H.
Ogawa Plaza, Suite 5313, 5" Floor, Oakland, California, addressed to:

Kim Panganiban Symon Chang Gary Cloutier

338 Lenox Ave, Apt 2 Patty Chang Law Office of Andrew Wolff

Oakland, CA 94610 1088 Doheny Terrace 1970 Broadway, Suite 210
Sunnyvale, CA 94085 Oakland, CA 94612

I am readily familiar with the City of Oakland’s practice of collection and processing
correspondence for mailing. Under that practice an envelope placed in the mail collection
receptacle described above would be deposited in the United States mail with the U.S. Postal
Service on that same day with first class postage thereon fully prepaid in the ordinary course of
business.

I declare under penalty of perjury under the laws of the State of California that the above is true
and correct. Executed on December 8, 2015, in Oakland, California.

Barbara M. Cohen’ \

Oakland Rent Adjustment Program
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Andrew Wolff <andrew@awolfflaw.com>

Kim P

10 messages

Andrew Wolff <andrew@awolfflaw.com> : Fri, Dec 5, 2014 at 11:25 AM
To: "symonchang@gmail.com" <symonchang@gmail.com> :

Sent from my iPhone

Andrew Wolff <andrew@awolfflaw.com> Fri, Dec 5, 2014 at 12:30 PM
To: "symonchang@gmail.com" <symonchang@gmail.com>

We will be at your apartment building on Wednesday, December 10 at 9 AM.
The three items that my client requires before signing the lease and taking possession back are:

1. heater must work
2. front door gap must be code compliant without draft. See Civil Code Section 1941 et seq.
3. the front and back door must have locks changed for security purposes.

The items that my client believes you have a contractual obligation to address are as follows:

1. Permanent shower rod and cover or reinstall the shower door installation.

2. Most of the blinds are not functioning properly (no top bracket on at least one of them), and all were filthy so
they must function and be clean ‘

3. Holes must be professionally patched or screens and/or screen doors must be replaced.

4. The bedroom door has paint and debris caked on it which is unsightly and evidence of unprofessional repair.
Please repaint it.

5. The screen door in the back slams, and does not function properly.

6. The comcast cable needs to be installed so the cord where the TV is located does not cross the hallway, it

needs to be moved.

Thank you.

On Fri, Dec 5, 2014 at 11:25 AM, Andrew Wolff <andrew@awolfflaw.com> wrote:

[

Sent from my iPhone

Andrew Wolff, Esq.

The Law Office of Andrew Wolff, P.C.
1970 Broadway, Ste 210

Oakland, CA 94612

510-834-3300

FAX 510-834-3377

“*PLEASE NOTE** This email and any documents attached to this transmission may contain privileged and/or
confidential information, and is intended solely for the addressee(s) named above. If you are not the intended
addressee/recipient, you are hereby notified that any use of, disclosure, copying, distribution, or réliance on the
contents of this email information is strictly prohibited and may result in legal action against you. Please reply to
the sender advising of the error in transmission, and immediately delete/destroy the message and any D D O G '7 2
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accompanying documents. Thank , J.

§ymon Chang <symonchang@gmail.com>
To: Andrew Wolff <andrew@awolfflaw.com>

Mon, Dec 8, 2014 at 4:06 PM

Andrew,

I have fixed the three items that you client requires before signing the lease and taking possession back, though
those items should not be used as the reason for delaying to move-back. They are: "‘ :

1. heater must work
2. front door gap must be code compliant without draft. See Civil Code Section 1941 et seq.

3. the front and back door must have locks changed for security purposes.

In addition, other items on your list have been addressed as many as possible. The unit is ready for move-in,
and any deference in conditions between move-out and move-in can be documented on the move-in/move-out
check list. Our appointment is confirmed withe the following:

When: Wednesday, December 10 at 9 AM
Where: 338 Lenox Ave. Apt2 Oakland

What: To sign the lease agreement, take the check amount $2,558.52 and turn over the key for possession.

Attached please find the move-in cost estimate. It is calculated with move-in date of 12/10/2014 with the old
rent of $1,167 per Oakland "“RENT ADJUSTMENT ORDINANCE", subsection 8.22.070.D.1. Unless you can
cite any ORDINANCE or Regulation for the parking fee charge, and/or security deposit increase payment, please
have your client pay $2,5658.52 on Wednesday when signing the lease for the moving back. The actual amount
charged will be adjusted after the hearing with the effective date of 12/10/2014. If the Rent Board denials the rent
increase, parking fee charge, or the security deposit increase, | will adjust the overpayment accordingly.

Please let me know if you have any questions on these, and looking forward to seeing your client and you on
Wednesday 9:00 AM.

Best regards,

Symon Chang
510-798-1712
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