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This memorandum communicates the activities of the Enforcement Program, including pending 

litigation, all case status changes, the current caseload, a recap of enforcement activities in 2016, 

and current enforcement priorities.  

 

Pending Litigation 

 

PEC v. Lynette Gibson McElhaney (Alameda County Superior Court Case No. RG16834022, 

PEC Case No. 15-07.) 

 

On October 5, 2016, Staff filed a petition with the Alameda County Superior Court requesting an 

order from the Court directing Councilmember Lynette McElhaney to appear before the Court to 

show cause why she has not produced or permitted inspection or copying of the documents 

demanded by the administrative subpoena issued by the PEC on July 22, 2016, and an order 

compelling Councilmember McElhaney to comply with the PEC’s administrative subpoena.  

 

On October 7, 2016, Judge Kimberly Colwell issued an order that Councilmember McElhaney 

appear before the Court on November 7, 2016, and show cause for her failure to comply with the 

PEC’s administrative subpoena which specified a document production date of August 25, 2016. 

The Order also required Councilmember McElhaney to file and serve any opposition to the 

Petition no later than October 24, 2016.  

 

Councilmember McElhaney did not file with the Court or serve on the PEC any opposition to the 

Petition by October 24, 2016. On November 3, 2016, the Court issued a tentative ruling granting 

the Petition and ordering Councilmember McElhaney to respond to and comply with the PEC’s 

subpoena on or before November 23, 2016. The tentative ruling was not challenged and became 

the order of the Court on November 7, 2016. 

 

To date, Councilmember McElhaney has not responded to the subpoena.  

 

Case Status Changes 

 

Since the last Enforcement Program Update on October 28, 2016, the following case status 

changes have occurred: 
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1. The following complaints were reviewed and dismissed: 

 

a. Complaint No. 16-13, received on August 16, 2016, alleging that an employee of 

the Public Works Department’s Tree Unit violated the Sunshine Ordinance by 

abridging the complainant’s right to criticize practices and policies of the Tree 

Unit, (Attachment 1); 

 

b. Complaint No. 16-20, received on September 7, 2016, alleging that a ballot 

measure committee controlled by the Mayor received contributions in excess of 

OCRA’s contribution limits in 2016, (Attachment 2); 

 

c. Complaint No. 16-24, received on September 26, 2016, alleging that a City 

official attempted to influence governmental decisions affecting her real property, 

in violation of GEA’s Conflict of Interest, Revolving Door, and Misuse of City 

Position provisions. (Attachment 3.) 

 

2. One formal complaint was received and is currently being reviewed. (Complaint No. 16-

29.) 

 

Current Caseload Summary 
 

As of November 23, 2016, the Commission has 27 open cases, each in various stages ranging 

from active investigation to resolution pending: 20 cases are in active investigation, five cases 

are pending resolution, and two cases are pending a decision by the Commission regarding the 

process for alleged Sunshine Ordinance violations by the Commission (Case Nos. 15-11 and 14-

11). 

 

The graph below illustrates open and closed cases based on the year the complaint was filed.  
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Recap of Enforcement Activities in 2016: 

 

 23 formal complaints received 

 4 in preliminary review 

 3 investigations opened 

 6 cases opened pro-actively 

 29 cases resolved (including two 2012 complaints, a 2011 complaint, and six 2010 

complaints.) 

 3 fines imposed, totaling $19,500 

 2 warning letter issued 

 2 advisory letter issued 

 27 subpoenas issued 

 

Current Enforcement Priorities 

 

Staff continues to prioritize cases based on the following priority factors: 1) the extent of 

Commission authority to issue penalties, 2) the impact of a Commission decision, 3) public 

interest, timing, and relevancy, and 4) Commission resources.  As a result, investigations into 

allegations of violations of the Government Ethics Act and the Campaign Reform Act, for which 

the Commission has its greatest penalty authority, are prioritized ahead of all others. Sunshine-

related complaints, for which the Commission has no penalty authority, take last priority behind 

complaints related to the Oakland Campaign Reform Act, the Government Ethics Act, and the 

Lobbyist Registration Act. 
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