CITY OF OAKLAND

REPORT
To: Housing Residential Rent and Relocation Board
ATTN: Jessie Warner, Chairperson
FROM: Connie Taylor, Rent Adjustment Program Manager
DATE: November 2, 2016
RE: Revisions to Rent Adjustment Regulations

At its meeting of October 20, 2016, the Housing, Residential Rent and Relocation Board
(“Board”) considered amendments to the Rent Adjustment Regulations (”Regulaﬁons") brought forward
by staff. The Regulations were brought to the Board to conform to the Regulations to recent and past
Rent Adjustment Ordinance amendments. In the Board’s discussion of the proposed Regulation
amendments, the Board indicated some areas where it would like changes and some options. This
supplemental report is to identify the modifications to the Regulations made in response to the Board’s
discussion.

The following is a list of the changes made from the draft submitted at the Board’s October 20,
2016 meeting. Changes from that version are highlighted.

e Pageb5, 8.22.040A.2 “City Manager” changed to “City Administrator”.

e Page15,8.22.120A.1 Added language further explaining what is necessary for an adequate
statement of the grounds for appeal.

e Page 18,8.22.120G.2.a Eliminated language regarding Staff preparing appeal decision
(addressed in another section). _

e Pages 18-19,8.22.120.G.c. Added “appeal “ toi. Added list of options for issuing final
Appeal decisions.

s Page19,8.22.120.H.  Added new section on Dismissal of Appeal including deficiency notice
and staff dismissal.

e Page 19,8.22.120.] Renumbered. 4

e Page 23,8.22.150A.4.f Added “(12)” after the word “twelve”.

e Page 24,8.22.150A.5 Clarifying regulations regarding cited party.

e Page 25,8.22.150B.2. Clarifying that Civil Penalties apply to a cited party.

Respectfully submitted,

%;WWJ

Connie Taylor
Rent Adjustment Program Manager




Exhibit A
RENT ADJUSTMENT PROGRAM REGULATIONS
8.22.010 FINDINGS ANb PURPOSE.
A. Purpose of Regulations

1. These Regulations entirely replace the Regulations approved by the City Council in Resolution No.
71518 C.M.S. on December 6, 1994 except as provided for herein.

8.22.020 DEFINITIONS.

"1946 Notice" means any notice of termination of tenancy served pursuant to California Civil
Code §1946. This notice is commonly referred to as a 30-day notice of termination of tenancy, but the
notice period may actually be for a longer or shorter period, depending on the circumstances.

"1946 Termination of Tenancy" means any termination of tenancy pursuant to California Civil
Code § 1946.

“Anniversary Date” is the date falling one year after the day the Tenant was provided with
possession of the Covered Unit or one year after the day the most recent rent adjustment took effect,
whichever is later. Following certain vacancies, a subsequent Tenant will assume the Anniversary Date of
the previous Tenant (OMC 8.22.080).

“Appeal panel” means a three-member panel of board members authorized to hear appeals of
Hearing Officer decisions. Appeals panels must be comprised of one residential rental property owner,

one tenant, and one person who is neither a tenant not a residential rental property owner. Appeals
panels may be made up of all regular board members, all alternates, or a combination of regular board
members and alternates.

"Banking" means any CPI Rent Adjustment (or any rent adjustment formerly known as the
Annual Permissible Rent Increase) the Owner chooses to delay imposing in part or in full, and which may
be imposed at a later date, subject to the restrictions in the Regulations.

“Board” and “Residential Rent Adjustment Board” means the Housing, Residential Rent and
Relocation Board.

“Capital Improvements” means those improvements to a Covered Unit or common areas that
materially add to the value of the property and appreciably prolong its useful life or adapt it to new
building codes. Those improvements must primarily benefit the Tenant rather than the Owner. Capital
improvement costs that may be passed through to tenants include seventy percent (70%) of actual
costs, plus imputed financing. Capital improvement costs shall be amortized over the useful life of the
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improvement as set forth in an amortization schedule developed by the Rent Board. Capital
improvements do not include the following as set forth in the regulations: correction of serious code
violations not created by the tenant; improvements or repairs required because of deferred
maintenance; or improvements that are greater in character or quality than existing improvements
{“gold-plating” “over-improving”) excluding improvements approved in writing by the tenant,
improvements that bring the unit up to current building or housing codes, or the cost of a substantiaily
equivalent replacement.

- “CPI-<All ltems" means the Consumer Price Index — all items for all urban consumers for Rent
Adj'ustment Program Regulations Effective 8-1-14 2 the San Francisco-Oakland-San Jose area as
published by the U.S. Department of Labor Statistics for the 12 month period ending on the last day of
February of each year.

“CPI--Less Shelter" means the Consumer Price Index- all items less shelter for all urban
consumers for the San Francisco-Oakland-San Jose area as published by the U.S. Department of Labor
Statistics for the 12 month period ending on the last day of February of each year.

“CPI Rent Adjustment” means the maximum Rent adjustment {calculated annually according to
a formula pursuant to OMC 8.22.070 B. 3) that an Owner may impose within a twelve (12) month period
without the Tenant being allowed to contest the Rent increase, except as provided in OMC 8.22.070B. 2
(failure of the Owner to give proper notices, decreased Housing Services, and uncured code violations).

“Costa-Hawkins” means the California state law known as the Costa-Hawkins Rental Housing Act
codified at California Civil Code § 1954.50, et seq. (Appendix A to this Chapter contains the text of Costa-
Hawkins).

“Covered Unit” means any dwelling unit, including joint living and work quarters, and all housing
services located in Oakland and used or occupied in consideration of payment of rent with the exception
of those units designated in OMC 8.22.030 A as exempt.

“Debt Service” means the monthly principal and interest payments on one or more promissory
notes secured by deed(s) of trust on the property on which the Covered Units are located. NOTE: Debt
Service for newly-acquired units has been eliminated as a justification for new rent increases in excess of
the CP! pursuant to Ordinance No. 13221 C.M.S., adopted by the Oakland City Council on April 1, 2014.

“Housing Services” means all services provided by the Owner related to the use or occupancy of
a Covered Unit, including, but not limited to, insurance, repairs, maintenance, painting, utilities, heat,
water, elevator service, laundry facilities, janitorial service, refuse removal, furnishings, parking, security
service, and employee services.

“Imputed interest” means the average of the 10 vear United States treasury bill rate and the 10
year LIBOR swap rate for the guarter prior to the date the permits for the improvements were obtained
plus an additional one and one-half percent. The Rent Program will post the quarterly interest rates
allowable.
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“Owner” means any owner, lessor or landlord, as defined by state law, of a Covered Unit that is
leased or rented to another, and the representative, agent, or successor of such owner, lessor or
tandlord.

“Rent” means the total consideration charged or received by an Owner in exchange for the use
or occupancy of a Covered Unit including all Housing Services provided to the Tenant.

“Rent Adjustment Program” means the department in the City of Oakland that administers this
Ordinance and also includes the Board.

“Regulations” means the regulations adopted by the Board and approved by the City Council for
implementation of this Chapter (formerly known as “Rules and Procedures”) (After Regulations that
conform with this Chapter are approved they will be attached to this Chapter as Appendix B).

“Security Deposit” means any payment, fee, deposit, or charge, including but not limited to, an
advance payment of rent, used or to be used for any purpose, including but not limited to the
compensation of an Owner for a Tenant's default in payment of rent, the repair of damages to the
premises caused by the Tenant, or the cleaning of the premises upon termination of the tenancy
exclusive of normal wear and tear.

“Staff” means the staff appointed by City Administrator to administer the Rent
Adjustment Program.

“Tenant” means a person entitled, by written or oral agreement to the use or occupancy of any
Covered Unit.

“Uninsured Repairs” means that work done by an Owner or Tenant to a Covered Unit Rent
Adjustment Program Regulations or to the common area of the property or structure containing a
Covered Unit which is performed to secure compliance with any state or local law as to repair damage
resulting from fire, earthquake, or other casualty or natural disaster, to the extent such repair is not
reimbursed by insurance proceeds.

8.22.030 EXEMPTIONS.
A. Dwelling Units That Are Not Covered Units

1. In order to be a Covered Unit, the Owner must be receiving Rent in return for the occupancy of the
dwelling unit.



a. Rent need not be cash, but can be in the form of “in-kind” services or materials that would
ordinarily be the Owner’s responsibility.

i. For example, a person who lives in a dwelling unit and paints the premises, repairs
damage, or upgrades the unit is considered to be paying Rent unless the person caused the
damage.

b. Payment of some of expenses of the dwelling unit even though not all costs are paid is Rent.
i. Payment of all or a portion of the property taxes or insurance.

ii. Payment of utility costs that are not directly associated with the use of the unit
occupied.

2. If California law determines that an “employee of the Owner”, including a manager who resides in the
Owner’s property, is not a tenant, then the dwelling unit occupied by such person is not subject to OMC
Chapter 8.22 so long as the person is an employee and continues to reside in the unit.

B. Types of Dwelling Units Exempt

1. Subsidized units. Dwelling units whose rents are subsidized by a governmental unit, including the
federal Section 8 voucher program.

2. Newly constructed dwelling Lmits (receiving a certificate of occupancy after January 1, 1983).

a. Newly constructed units include legal conversions of uninhabited spaces not used by Tenants,
such as:

i. Garages;

ii. Attics;

iii. Basements;

iv. Spaces that were formerly entirely commercial.

b. Any dwelling unit that is exempt as newly constructed under applicable interpretations of the
new construction exemption pursuant to Costa-Hawkins (California Civil Code Section 1954.52).

c. Dwelling units not eligible for the new construction exemption include:

i. Live/work space where the work portion of the space was converted into a separate
dwelling unit;

ii. Common area converted to a separate dwelling unit.

3. Substantially rehabilitated buildings.
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a. In order to qualify for the substantial rehabilitation exemption, the rehabilitation work must
be completed within a two (2) year period after the issuance of the building permit for the work unless
the Owner demonstrates good cause for the work exceeding two (2) years.

b. For the substantial rehabilitation exemption, the entire building must qualify for the
exemption and not just individual units.

4. Dwelling Units Exempt Under Costa-Hawkins. Costa-Hawkins addresses dwelling units that are exempt
under state law. The Costa Hawkins exemptions are contained at California Civil Code Section 1954.52.
The text of Costa-Hawkins is attached as an appendix to OMC Chapter 8.22.

C. Certificates of Exemption
1. Whenever an Owner seeks a Certificate of Exemption the following procedures apply:

a. The petition cannot be decided on a summary basis and may only be decided after a hearing
on the merits;

b. Staff may intervene in the matter for the purpose of better ensuring that all facts relating to
the exemption are presented to the Hearing Officer;

c. In addition to a party’s right to appeal, Staff or the Hearing Officer may appeal the decision to
the Rent Board; and,

d. A Certificate of Exemption shall be issued in the format specified by Government Code
Section 27361.6 for purposes of recording with the County Recorder.

2. In the event that a previously issued Certificate of Exemption is found to have been issued based on
fraud or mistake and thereby rescinded, the Staff shall record a rescission of the Certificate of
Exemption against the affected real property with the County Recorder.

8.22.040 THE BOARD.
A. Meetings

1. Notice. Meetings shall be noticed and the agenda posted in accordance with the Ralph M. Brown Act
(California Government Code Sections 54950, et. seq. (“Brown Act”) and Sunshine Ordinance (OMC
Chapter 2.20).

2. Regular Meetings. The Board or an Appeal Panel shall meet regularly on the second and fourth
Thursdays of each month, unless cancelled. Rent Program staff is authorized to schedule these regular
meetings either for the full Board or for an Appeal Panel.

3. Special Meetings. Meetings called by the Mayor or City ManagerAdministrator, or meetings scheduled
by the Board for a time and place other than regular meetings are to be designated Special Meetings.
The agenda of Special Meetings shall be restricted to those matters for which the meeting was originally
called and no additional matters may be added to the agenda.
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4. Adjourned or Rescheduled Meetings. A meeting may be adjourned to a time and place to complete
the agenda if voted by the Board members present. A rescheduled meeting may be held when a quorum
cannot be convened for a regular meeting or when a quorum votes to substitute another time and/or
place for a scheduled meeting. Notice of change of meeting time and/or place shall be sent to the City
Clerk and absent Board members and provided in accordance with the Brown Act and Sunshine
Ordinance.

5. Time of Meetings. Board meetings shall start at 7 p.m. and end by 10:00 p.m. unless some other time
is set in advance or the meeting is extended by a vote of the Board.

6. Location of Meetings. The Board meetings shall be held at City Hall, One Frank H. Ogawa Plaza,
Oakland, CA 94612, unless otherwise designated.

7. Agenda. The agenda for each meeting shall be posted at such time and places as required by the
Brown Act and Sunshine Ordinance.

8. Board meetings shall be conducted in accordance with “Robert’s Rules of Order (Revised),” unless
modified by these Regulations, requirements of the Brown Act or Sunshine Ordinance, or the Board.

9. Open to Public. The meetings shall be open to the public in accordance with the Brown Act and the
Sunshine Ordinance, except for circumstances where the Brown Act or Sunshine Ordinance permits the
Board to address a matter in closed session, such as litigation or personnel matters.

10. Board Vacations. The Board may schedule dates during the year when no regular Board meetings
may be held so that the entire Board may take vacations. The Board must schedule vacation times at
least two (2) months prior to the date of the vacation time.

B. Quorum and Voting
1. Four Board members constitutes a quorum of the Board.

2. Decisions of the Board. For the Board to make a decision on the first time a matter comes before the
Board, the quorum must include at least one of each of the three categories of Board members (tenant,
residential rental property owner, and one who is neither of the foregoing). If a matter cannot be
decided because at least one of each of the three categories of Board members is not present, the
matter will be considered a second time at a future meeting where the matter can be decided even if at
least one member from each category is not present. A majority of the Board members present are
required to make decisions, provided a quorum is present and sufficient members of each category are
present.

3. A Board member who does not participate in a matter because of a conflict of interest or
incompatible employment neither counts towards a quorum nor in calculating the number of Board
members required to make a majority.

C. Officers
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1. The Board shall select a Chair from among the Board members who are neither tenants nor
residential rental property owners. Each Appeal panel shall be chaired by the member of that panel who
is neither a tenant nor a residential rental property owner,

2. The Board may also select a Vice-Chair (who is neither a tenant nor an owner) to act as Chair in the
Chair’s absence. ’

3. The Officers shall serve one-year terms.
4. The Board shall elect Officers each year at the second meeting in February.
5. The Chair votes on matters as any other Board member.

D. Standing Committees

2-The Board may establish standing committees subject to prior approval of the City Council.

a—A request to create a standing committee must include:
i. The staffing costs for the committee; and
ii. The costs of complying with meeting noticing requirements.

8.22.050 SUMMARY OF NOTICES REQUIRED BY OMC CHAPTER 8.22.
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[Reserved for potential future regulations]. See Ordinance, OMC 8.22.050.

8.22.060 NOTICE OF THE EXISTENCE OF CHAPTER 8.22 REQUIRED AT COMMENCEMENT OF
TENANCY.
A. Providing Notice in Multiple Languages

1. The requirement to provide the Notice of the Existence of Chapter 8.22 Required at

Commencement of Tenancy in multiple languages took effect on September 21, 2016 and only applies
to new tenancies that commenced on or after that date..

2. No Owner will be penalized for failing to comply with this requirement until the later of
sixty (60) days after the Rent Program makes a general announcement of the requirement or all the
translations are available on the Rent Program website.

3. Until September 21, 2017, no Owner will be denied a Rent increase for failing to provide
the notice in the required languages, unless:

a. the Tenant is proficient in one of non-English languages, and is not proficient in
English;

b. the Owner negotiated the terms of the rental agreement in one of the non-
English languages and failed to give the notice in that language.

8.22.65 RENT ADJUSTMENTS IN GENERAL

[Reserved for potential future regulations]. See Ordinance, OMC 8.22.065.

8.22.070 RENT ADJUSTMENTS FOR OCCUPIED COVERED UNITS.
A. Purpose

This section sets forth the regulations for a Rent adjustment exceeding the CPI Rent Adjustment and
that is not authorized as an allowable increase following certain vacancies.

B. Justifications for a Rent Increase in Excess of the CPl Rent Adjustment

1-TFhe-Regulations regarding the justifications for a Rent increase in excess of the CPI Rent Adjustment
are attached as Appendix A to these Regulations. The justifications are: banking; capital improvement
costs; uninsured repair costs; increased housing service costs; and the rent increase is necessary to meet
constitutional or fair return reguirements.
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8.22.080 RENT INCREASES FOLLOWING VACANCIES.

[Reserved for potential future regulations]. See Ordinance, OMC 8.22.080.
8.22.090 PETITION AND RESPONSE FILING PROCEDURES.
A. Filing Deadlines

In order for a document to meet the filing deadlines prescribed by OMC Chapter 8.22.090, documents
must be received by the Rent Adjustment Program offices no later than 5 PM on the date the document
is due. A postmark is not sufficient to meet the requirements of OMC Chapter 8.22.090. Additional
regulations regarding electronic and facsimile filing will be developed when these filing methods
become available at the Rent Adjustment Program.

B. Tenant Petition and Response Requirements

1. A Tenant petiﬁon or response to an Owner petition is not considered filed until the following has
been submitted:

a. Evidence that the Tenant is current on his or her Rent or is lawfully withholding Rent. For
purposes of filing a petition or response, a statement under oath that a Tenant is current in his or her
Rent or is lawfully withholding Rent is sufficient, but is subject to challenge at the hearing;

b. A substantially completed petition or response on the form prescribed by the Rent
Adjustment Program, signed under oath; and

c. For Decreased Housing Services claims, organized documentation clearly showing the Housing
Service decreases claimed and the claimed value of the services, and detailing the calculations to which
the documentation pertains. Copies of documents should be submitted rather than originals. All
documents submitted to the Rent Adjustment Program become permanent additions to the file.

2. Staff shall serve on respondents copies of the completed petition forms accepted for filing with
notification that the petition has been filed. Staff shall serve on petitioners completed response forms
accepted for filing. Attachments to petitions and responses shall not be included but will be available to
review upon request of either party.

C. Owner Petition and Response Requirements



1. An Owner’s petition or response to a petition is not considered filed until the following has been
submitted:

a. Evidence that the Owner has paid his or her City of Oakland Business License Tax;
b. Evidence that the Owner has paid his or her Rent Program Service Fee;

c. Evidence that the Owner has provided written notice, to all Tenants affected by the petition
or response, of the existence and scope of the Rent Adjustment Program as required by OMC 8.22.060.
For purposes of filing a petition or response, a statement that the Owner has provided the required
notices is sufficient, but is subject to challenge at the hearing;

d. A substantially completed petition or response on the form prescribed by the Rent
Adjustment Program, signed under oath;

e. Organized documentation clearly showing the Rent increase justification and detailing the
calculations to which the documentation pertains. Copies of documents should be submitted rather
than originals. All documents submitted to the Rent Adjustment Program become permanent additions
to the file.

2. Staff shall serve on respondents copies of the completed petition forms accepted for filing with
notification that the petition has been filed. Staff shall serve on petitioners completed response forms
accepted for filing. Attachments to petitions and responses shall not be included but will be available to
review upon request of either party.

D. Time of Hearing and Decision
1. The time frames for hearings and decisions set out below are repeated from OMC 8.22.110 D.

2. The Hearing Officer shall have the goal of hearing the matter within sixty (60) days of the original
petition's filing date.

3. The Hearing Officer shall have a goal of rendering a decision within sixty (60) days after the conclusion

of the hearing or the close of the record, whichever is later.
E. Designation of Representative

Parties have the right to be represented by the person of their choice. A Representative does not have
to be a licensed attorney. Representatives must be designated in writing by the party. Notices and
correspondence from the Rent Adjustment Program will be sent to representatives as well as parties so
long as a written Designation of Representative has been received by the Rent Adjustment Program at
least ten (10) days prior to the mailing of the notice or correspondence. Parties are encouraged to
designate their representatives at the time of filing their petition or response whenever possible.

8.22.100 MEDIATION OF RENT DISPUTES.

A Availability of Mediation
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Voluntary mediation of Rent disputes will be available to all parties participating in Rent adjustment
proceedings after the filing of a petition and response. Mediation will only be conducted in those cases
in which all parties agree in advance to an effort to mediate the dispute.

B. Procedures

1. Parties who desire mediation shall have the choice between the use of Rent Adjustment Program staff
Hearing Officers acting as mediators or the selection of an outside mediator. Staff Hearing Officers shall
be made available to conduct mediations free of charge. The Rent Adjustment Program will develop a
list of available outside mediators for those who do not wish to have staff Hearing Officers mediate rent
disputes. Any fees charged by an outside mediator for mediation of rent disputes will be the
responsibility of the parties requesting the use of their services.

2. The following rules apply to mediations conducted by staff Hearing Officers and notices regarding the
scheduling of a mediation session shall explain the following:

a. Participation in a mediation session is voluntary;

b. A request by any party for a hearing on the petition instead of the mediation session received
prior to or during the scheduled mediation will be granted. Such a request will be immediately referred
to the Rent Adjustment Program and a hearing on the petition will be scheduled;

¢. Written notice of the mediation session shall be served on the parties by the Rent Adjustment
Program in accordance with OMC 8.22.110.

d. It is the goal to have the mediation scheduled within the first 30 days after the response to
the petition is filed.

e. Absence Of Parties

i. If a petitioner fails to appear at a properly noticed mediation, the Hearing Officer may,
in the Hearing Officer’s discretion, dismiss the case.

ii. If a respondent fails to appear, the Hearing Officer will refer the matter to the Rent
Adjustment Program for administrative review or hearing on the petition, whichever is
appropriate.

3. The following rules apply to mediations conducted by outside mediators and notices regarding the
scheduling of a mediation session shall explain the following:

a. Participation in a mediation session is voluntary;

b. The Rent Adjustment Program will not schedule the mediation; the parties will be responsible
for scheduling the mediation between themselves and the mediator and for notifying the Rent
Adjustment Program of the time and date for the mediation;
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c. Arequest by any party for a hearing on the petition instead of the mediation session received
prior to or during the scheduled mediation will be granted. Such a request will be immediately referred
to the Rent Adjustment Program and an administrative hearing will be scheduled. In the event that the
responding party fails to appear for the mediation session, the case will be referred back to the Rent
Adjustment Program for administrative review and or hearing on the petition, whichever is appropriate.

d. In the event that the petitioning party fails to appear for the mediation session, the case will
be referred back to the Rent Adjustment Program for administrative dismissal of the petition.

4. The regulations regarding representation by an agent and translation apply to mediations.

5. If the parties fail to settle the rent dispute through the mediation process after a good faith effort, a
hearing on the petition will be scheduled on a priority basis with a staff Hearing Officer. If the mediation
was conducted by a staff Hearing Officer, the hearing on the petition will be conducted by a different
Hearing Officer.

6. If the parties reach an agreement during the mediation, a written mediation agreement will be
prepared immediately by the mediator and signed by the parties at the conclusion of the mediation. To
the extent possible, mediation agreements shall be self-enforcing. The Hearing Officer will issue an 4
order corresponding to the mediated agreement and signed by the parties that either dismisses the
petition or grants the petition according to terms set out in the mediation agreement.

7. A settlement agreement reached by the parties will become a part of the record of the proceedings
on the petition unless the parties otherwise agree.

8. The parties cannot agree to grant an Owner a permanent exemption of for dwelling unit. Permanent
exemption claims must be decided by a Hearing Officer after a hearing on the evidence.

C. Postponements of Mediations Before Hearing Officers

1. A Hearing Officer or designated Staff member-may grant a postponement of the mediation only for
good cause shown and in the interests of justice. A party may be granted only one postponement for
good cause, unless the party shows extraordinary circumstances.

2. “Good cause" includes but is not limited to: -

a. Verified illness of a party an attorney or other authorized representative of a party or material
witness of the party;

b. Verified travel plans scheduled before the receipt of notice of hearing;

c. Any other reason that makes it impractical to appear at the scheduled mediation date due to
unforeseen circumstances or verified prearranged plans that cannot be changed. Mere inconvenience or
difficulty in appearing shall not constitute "good cause".
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3. A request for a postponement of a mediation must be made in writing at the earliest date possible
after receipt of the notice of mediation with supporting documentation attached.

4, Parties may mutually agree to a postponement at any time. When the parties have agreed to a
postponement, the Rent Adjustment Program office must be notified in writing at the earliest date
possible prior to the date set for the mediation.

8.22.110 HEARING PROCEDURE.
A. Postponements

1. A Hearing Officer or designated Staff member may grant a postponement of the hearing only for good
cause shown and in the interests of justice. A party may be granted only one postponement for good
cause, unless the party shows extraordinary circumstances.

2. “Good cause" includes but is not limited to: a. Verified illness of a party an attorney or other
authorized representative of a party or material witness of the party; b. Verified travel plans scheduled
before the receipt of notice of hearing; c. Any other reason that makes it impractical to appear at the
scheduled date due to unforeseen circumstances or verified prearranged plans that cannot be changed.
Mere inconvenience or difficulty in appearing shall not constitute "good cause".

3. A request for a postponement of a hearing must be made in writing at the earliest date possible after
receipt of the notice of hearing with supporting documentation attached.

4. Parties may mutually agree to a postponement at any time. When the parties have agreed to a
postponement, the Rent Arbitration Program office must be notified in writing at the earliest date
possible prior to the date set for the hearing.

B. Absence Of Parties

1. If a petitioner fails to appear at a properly noticed hearing, the Hearing Officer may, in the Hearing
Officer’s discretion, dismiss the case.

2. If a respondent fails to appear, the Hearing Officer may rule against the respondent, or proceed to a
hearing on the evidence.

C. Record Of Proceedings

1. All proceedings before a Hearing Officer or the Rent Board, except mediation sessions, shall be
recorded by tape or other mechanical means. A party may order a Rent Adjustment Program
Regulations Effective 8-1-14 13 duplicate or transcript of the tape recording of any hearing provided that
the party ordering the duplicate or transcript pays for the expense of duplicating or transcribing the
tape.
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2. Any party desiring to employ a court reporter to create a record of a proceeding, except a mediation
session, is free to do so at their own expense, provided that the opportunity to obtain copies of any
transcript are offered to the Rent Adjustment Program and to the opposing party.

D. Translation

Petitioners and respondents who do not speak or are not comfortable with English must provide their
own translators. The translators will be required to take an oath that they are fluent in both English and
the relevant foreign language and that they will fully and to the best of their ability translate the
proceedings.

E. Conduct Of Hearings Before Hearing Officers

1. Each party, attorney, other representative of a party or witness appearing at the hearing shall
complete a written Notice of Appearance and oath, as appropriate, that will be submitted to the Hearing
Officer at the commencement of the hearing. All Notices of Appearance shall become part of the record.

2. All oral testimony must be given under oath or affirmation to be admissible.
3. Each party shall have these rights:

a. To call and examine witnesses;

b. To introduce exhibits}

c. To cross-examine opposing witnesses on any matter relevant to the issues even if that issue
was not raised on direct examination;

d. To impeach any witness regardless of which party called first called him or her to testify;
e. To rebut the evidence against him or her;

f. To cross-examine an opposing party or their agent even if that party did not testify on his or
her own behalf or on behalf of their principal. '

4. Unless otherwise specified in these Regulations or OMC Chapter 8.22, the rules of evidence applicable
to administrative hearings contained in the California Administrative Procedures Act (California
Government Code Section 11513) shall apply.

F. Decisions Of The Hearing Officer
1. The Hearing Officer shall make written findings of fact and issue a written decision on petitions filed.

2. If an increase in Rent is granted, the Hearing Officer shall state the amount of increase that is justified,
and the effective date of the increase.

3. If a decrease in Rent is granted, the Hearing Officer shall state when the decrease commenced, the
nature of the service decrease, the value of the decrease in services, and the amount to which the rent
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may be increased when the service is restored. When the service is restored, any Rent increase based on
the restoration of service may only be taken following a valid change of terms of tenancy notice
pursuant to California Civil Code Section 827. A Rent increase for restoration of decreased Housing
Services is not considered a Rent increase for purposes of the limitation on one Rent increase in twelve
(12) months pursuant to OMC 8.22.070 A. (One Rent Increase Each Twelve Months).

4. The Hearing Officer may order Rent adjustment for overpayments or underpayments over a period of
months, however, such adjustments shall not span more than a twelve (12) month period, unless longer
period is warranted for extraordinary circumstances. The following is a schedule of adjustments for
underpayment and overpayments that Hearing Officers must follow unless the parties otherwise agree
or good cause is shown: '

a. If the underpayment or overpayment is 25% of the Rent or less, the Rent will be adjusted over
3 months;

b. If the underpayment or overpayment is 50% of the Rent or less, the Rent will be adjusted over
6 montbhs;

c. If the underpayment or overpayment is 75% of the Rent or less, the Rent will be adjusted over
9 months;

d. If the underpayment or overpayment is 100% of the Rent or more, the Rent will be adjusted
over 12 months.

5. For Rent overpayments based on an Owner’s failure to reduce Rent after the expiration of the
amortization period for a Capital Improvement, the Decision shall also include a calculation of any
interest that may be due pursuant to Reg. 10.2.5 (see Appendix A).

8.22.120 APPEALS.

A. Statement of Grounds for Appeal and Supporting Documentation

1. A party who appeals a decision of a Hearing Officer or administrative decision must clearly state the
grounds for the appeal on the appeal form or an attachment. The'grounds for appeal must be stated
sufficiently clearly for the responding party, and the Board to reasonably determine the basis for the
appeal so that the responding party can adequately respond and the Board adequately adjudicate the
appeal.

2. A party who files an_appeal must file any supporting argument documentation and serve it on the
opposing party within fifteen (15) days of filing the appeal along with a proof of service on the
opposition party.

3. A party responding to an appeal must file any response to the appeal and any supporting
documentation and serve it on the opposing party within fifteen (15) days of the service of the
supporting documentation along with a proof of service on the opposing party.
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4. Any argument and supporting documentation may not be any more than twenty-five (25) pages.
Arguments must be legible and double-spaced if typed. Any submissions not conforming to these
requirements may be rejected by Staff. Staff may limit the pages for argument and supporting
documentation submitted in consolidated cases.

5. Staff, in its discretion, may modify or waive the above requirements for good cause. The good cause
must be provided in writing by the party seeking a waiver or modification.

B. Grounds for Appeal

The grounds on which a party may appeal a decision of a Hearing Officer include, but are not limited to,
the following:

1. The decision is inconsistent with OMC Chapter 8.22, the Regulations, or prior decisions of the Board;
2. The decision is inconsistent with decisions issued by other Hearing Officers;

3. The decision rafses a new policy issue that has not previously been decided by the Board;

4, The decision violates federal, state, or local law;

5, The decision is not supported by substantial evidence;

a. Where a party claims the decision is not supported by substantial evidence, the party making
this claim has the burden to ensure that sufficient record is before the Board to enable to the Board to
evaluate the party’s claim;

56. The Hearing Officer made a procedural error that denied the party sufficient opportunity to
adequately present his or her claim or to respond to the opposing party; or

67. The decision denies the Owner a fair return.

a. This appeal ground may only be used by an Owner when his or her underlying petition for
approval of rent a rent increase was based on a fair return claim.

b. Where an Owner claims the decision denies a fair return, the owner must specifically state on
the appeal form the basis for the claim, including any calculations, and the legal basis for the claim.

C. Postponements

1. The Board or Staff may grant a postponement of the appeal hearing only for good cause shown and in
the interests of justice. A party may be granted only one postponement for good cause, unless the party
shows extraordinary circumstances.

2. “Good cause" shall include but is not limited to:

a. Verified illness of a party an attorney or other authorized representative of a party or material
witness of the party;
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b. Verified travel plans scheduled before the receipt of notice of hearing;

¢. Any other reason that makes it impractical to appear at the scheduled date due to unforeseen
circumstances or verified prearranged plans that cannot be changed. Mere inconvenience or difficulty in
appearing shall not constitute "good cause".

3. A request for a postponement of an appeal hearing must be made in writing at the earliest date
possible after receipt of the notice of appeal hearing with supporting documentation attached.

4, Parties may mutually agree to a postponement at any time. When the parties have agreed to a
postponement, the Rent Arbitration Program office must be notified in writing at the earliest date
possible prior to the date for the appeal hearing.

D. Procedures at Appeal Hearings

1. It is the Board’s or Appeal Panel’s goal to hear three{3}-four (4) appeals per meeting.

2. Unless the Board or Appeal Panel votes otherwise, each party will have fifteen-{15)-ten (10) minutes
to present argument on or in opposition to the appeal. This time includes opening argument and any
response. ‘

3. Whenever the Board or Appeal Panel considers an appeal at more than one meeting, any Board
member not present at a prior hearing must listen to a tape of the prior hearing in order to participate
at a subsequent hearing.

4. Only those grounds presented in the written appeal may be argued before the Board.

E. Record Of Proceedings

1. All proceedings before the Rent Board shall be recorded by tape or other mechanical means. A party
may order a duplicate or transcript of the tape recording of any appeal hearing provided that the party
ordering the duplicate or transcript pays for the expense of duplicating or transcribing the tape.

2. Any party desiring to employ a court reporter to create a record of a proceeding, except a mediation
session, is free to do so at their own expense, provided that the opportunity to obtain copies of any
transcript are offered to the Rent Adjustment Program and to the opposing party.

F. Evidentiary Hearings

1. As a general rule, the Board and Appeal Panels should not conduct evidentiary hearings. When the
Board or Appeal Panel determines that additional evidence or reconsideration of evidence is necessary,
the Board or Appeal Panel should remand the matter back to a Hearing Officer for consideration of
evidence.

2. The Board or Appeal Panel should only consider evidence when the evidence is limited in scope and
resolution of the matter is more efficient than having it remanded to a Hearing Officer for consideration
of the evidence.
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3. In order for new evidence to be considered, the party offering the new evidence must show that the
new evidence could not have been available at the Hearing Officer proceedings.

4. If the Board or Appeal Panel deems an evidentiary hearing necessary, the appeal will be continued
and the Board will issue a written order setting forth the issues on which the parties may present
evidence.

5. The parties must file any new documentary evidence with the Board or Appeal Panel and also serve it
the opposing party not less than five working days prior to the date set for the evidentiary appeal
hearing.

a. Parties must also file with the Beard-Rent Program proofs of service of the evidence on the
opposing party.

b. Failure to file the evidence and the proofs of service may result in the evidence not being
considered by the Board_or Appeal Panel.

6. When the Board or Appeal Panel conducts an evidentiary hearing, the same rules will apply as to
hearings before Hearing Officers.

G. Appeal Decisions

1. Vote Required. Provided a quorum of the Board is present, or all three panel members if a matter is
being heard by an Appeal Panel, a majority vote of the Board members present is required to overturn
or modify a Hearing Officer’s decision. A tie vote upholds the Hearing Officer’s decision. If no Board
member makes a motion to uphold, reverse, or modify the Hearing Officer’s decision on appeal or no
motion receives a second, the appeal is deemed denied without comment.

2. Vote at Close of Appeal Hearing. Unless the Board or Appeal Panel votes otherwise, it shall vote on
each appeal at the close of the appeal. The motion should include the reasons for the decisions so that
the reasons can be set forth in a written decision.

a. Form of Decision. An appeal decision must be in writing and include findings and conclusions.

‘Brepare-a.-draft.de on-forconsideration b théa Board-or-Anpeal-Pana
P d s OBV 864 g -

b. Time for Written Decision. The Board has the goal of issuing a written decision within thirty
(30) days of the close of the appeal hearing.

c. Final decision.

i Written appeal decisions are drafted by sStaff, reviewed by the City Attorney,
signed by staff as the Board’s desighee, and served on the parties.

ii. In any individual matter, however, t¥he Board may vote to require that a
decision first come to the full Board or to the Board or Appeal Panel Chair for final approval and

signature of that Chair. mustapprove-written-decisions—A-decisionis-not-finaluntil-a-written
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ignee;A decision is not
final until signed by sStaff -or the Board or Appeal Panel Chair and served on the parties.

Option 1: The Board must approve written decisions. A decision is not final until a written decision is
approved by the Board, signed by the Chair or the Board’s designee,

Obption 2: The Board approves written decisions unless at the appeal hearing the Board authorizes the
Chair or Staff to approve specific a decision,

. Option 3: The Board may designate the Chair to approve written decisions.

Option 4: The Board may determine categories of appeal decisions that Staff may issue without retirn to
the Board for approval (such as failure to appear at a hearing or appeal).

d. Staff shall serve decisions on the parties.

H. Dismissal of Appeal

1. Untimely appeal filing.

a. . Staff may dismiss an-appeal that is not timely filed.

b.  Within ten (10) days following Staff’s notice of the dismissal, the party filing the late
appeal may submit a written statement explaining any good cause for the late filing,

¢. ' Ifthe good cause appears within the guidelines for acceptable good cause set out in
Rent Board decisions, Staff may reinstate the appeadl or set a hearing before the Board on whether there
is good causefor the late appeal.

d. - Ifthe good cause does not appear within the acceptable good cause parameters, Staff
may reject the good cause and affirm the appeal dismissal.

2.7+ Failing to adequately state grounds for appeal:

_a.  Ifstaff determines that an a'ppe‘al fails to adequately state the grounds for appeal, Staff
will send a deficiency notice to the appellant notifying the appellant of the deficiency and giving the
appellant ten (ten) days to correct the deficiency.

b. . Ifthe appellant fails to respond to the deficiency notice or fails to correct the deficiency
in the response, Staff may dismiss the appeal, or ask the Rent Board to determine the adequacy of the
appeal.

L. Failure to Appear.

1. Appellant. If an appellant fails to appear at an appeal hearing, the Board will consider the appeal
dropped and will issue a decision dismissing the appeal, subject to the appellant showing good cause for
the failure to appear.
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a. Any excuse for failing to appear, along with supporting documentation, must be
submitted to Staff with fifteen days of the date of the appeal decision.

b. Staff will, in the first instance determine if the excuse represents a prima facie case of
good cause based on the standards for failing to appear at a hearing and any Board decisions

interpreting good cause for failure to appear.

C. If a prima facie case of good cause is shown, Staff will schedule an appeal hearing on
whether the Board accepts the good cause.

2. Responding party. If the responding party fails to appear, the Board must still hear and decide the

appeal.
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8.22.1350 RETALIATORY EVICTIONS.

[Reserved for potential future regulations]. See Ordinance, OMC 8.22.150.
8.22.160-140 VOLUNTARY MEDIATION OF EVICTIONS.

[Reserved for potential future regulations]. See Ordinance, OMC 8.22.160.
8.22.170-150 GENERAL REMEDIES.

A. Administrative Citation

1. General Intent of Administrative Citation The intent of this section is to provide a means to secure
compliance with the Rent Adjustment Law without the parties having to go to court. This section
provides an opportunity to cure a violation without penalty so long as compliance is demonstrated
within 10 days of the notice of an initial violation. This section also provides for a series of increasing
fines if violations of the law are not cured. '

2. Violations Subject to Administrative Citation. Violations of the specific provisions of OMC Chapter 8.22
set forth in this Regulation are subject to administrative citation. The provisions of OMC Chapter 8.22
subject to administrative citation are:

a. Failure to give the required notice at commencement of the tenancy (OMC 8.22.060 A.)

b. Demanding payment of a rent increase if the increase is based on a notice that does not
conform to OMC 8.22.070 H.

) a 0 Aanan a
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f. Demanding payment of a Rent increase in excess of that permitted after a Tenant has filed a
petition challenging a Rent increase (OMC 8.22 .070 D).

g. Failure or refusal to abide by a final order of a Hearing Officer or the Board.

h. Failure to pay the Rent Adjustment Program Service Fee or passthrough as required pursuant
to OMC 8.22.180.

i. Failure to file notice that a unit is no longer exempt as required under OMC 8.22.030 C.

j. Failure to remove a Capital Improvement Rent increase on the first month following the end of
the amortization period.

3. Procedures for Issuing Administrative Citation.

a. Any person, including the City, who is affected by a violation of the Rent Adjustment Law may
request that the Rent Adjustment Program issue an administrative citation. The Rent Adjustment
Program may issue a notice of intent based on having reason to believe a violation has occurred.

b. Upon a sworn allegation of a violation of the Rent Adjustment Law, the Rent Adjustment
Program may, at its discretion, serve a notice of intent to issue an administrative citation on the person
allegedly committing the violation.

c. The notification by the Rent Adjustment Program shall be served by one or more of the
following methods to the last known mailing address:

i. First-class mail accompanied by a proof of service;
ii. Personal delivery; or
iii. Certified mail with return receipt.

d. In response to the notice of intent to issue a citation, the party served with the notice of
intent to issue a citation may, within ten (10) days of service of the notice of intent to issue a citation:
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i. Cure the violation and send the Rent Adjustment Program evidence that the violation
is cured; or

ii. Deny that the violation exists and send the Rent Adjustment Program evidence that
the violation does not exist.

e. If the recipient of a notice of intent to issue citation does not respond within ten (10) days
after service, the Rent Adjustment Program may issue a citation for the violation.

f. If the recipient of a notice of intent to issue a citation has responded within the ten (10) day
period, the Rent Adjustment Program may either:

i. Issue a notice of no violation if the respondent’s response is sufficient to demonstrate
that there was no violation or that the violation is cured;

ii. Issue a citation if the respondent’s response is insufficient to show that there was no
violation;

il Issue a citation if this is the second violation of the same section of OMC Chapter
8.22, even if the violation is cured.

g. Both the recipient of a notice of intent to issue a citation and the person seeking the citation
will be notified of the issuance or non-issuance of a citation.

4. Administrative Citation Penalties. The following are the penalties for administrative citations:

a. A first violation that is cured within the cure period set out in Regulation is not subject to a
penalty.

b. If the recipient of a notice of intent to issue citation fails to cure the violation within the cure
period or commits a second violation of the same provision of OMC Chapter 8.22, the citation amount is
$100;

c. If the recipient of a notice of intent to issue a citation commits a third violation of the same
provision of Chapter 8.22 or fails to cure a second violation within the cure period, the citation amount
is $250;

d. For each violation after the third violation or failure to cure a third violation within the cure
period, the citation amount is $500.

e. An uncured violation that is re-noticed is considered a subsequent violation and the citation
amount equals that for a subsequent violation.

f. The following are required for a violation to be considered a subsequent violation:

i. The succeeding violation must have occurred within the twelve (12} month period
following the date of service of the immediately prior violation;
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ii. The succeeding violation must be for a violation of the same section of OMC Chapter
8.22 (for example failing to give a notice at the commencement of the Tenancy (OMC 8.22.060).

iii. Subsequent violation can occur for a different Tenant, at a different dwelling unit, or
a different property as the first violation so long as the violator is the same.

g. Each day following the end of the cure period that a violation remains uncured may be subject
to a separate violation.

h. Administrative citations for any individual recipient of a notice of violation, excluding accrued
interest, shall not be assessed at more than five thousand dollars ($5000) cumulatively per twelve (12)
month period starting with the date of issuance of the first violation.

i. After a recipient of a notice of violation has committed three (3) violations of any provision of
OMC Chapter 8.22 subject to administrative citation, the Rent Adjustment Program may assess
administrative costs, charges, fees, and interest as established in the master fee schedule of the city
pursuant to OMC Section 1.12.070.

j- Full or partial reimbursement for recovery administrative penalties and administrative
expenses shall not

i. Excuse the failure to correct violations wholly and permanently; nor

ii. Preclude the assessment of additional administrative citations or other abatement
actions by the Rent Adjustment Program; nor iii. Preclude any other claims or penalties that may
be available to any person under OMC Chapter 8.22.

5. Hearing on Administrative Citation.

a. Any-The cited party may request a hearing before a Hearing Officer on the issuance s~nen-
issuance-of a violation. '

b. A hearing must be requested within 10 (ten) days of service of the citation ernen-issuance-of

c. The party-City has seeking-the-hearing-has the burden ef—p#ewng—%he—eaes@eﬂee—ewmn—
existenca-of-proving the violation by a preponderance of the evidence.

d. The cited party has the option of using an hearing officer other than the Rent Program
Hearing Officers under the same terms as hearing officers used for Building Code violations.

d. Hearings shall be conducted under the same rules and time frames as for Rent adjustment
hearings as set out in OMC Section 8.22.110.

6. Appeal.

a. Any-The cited party may request an appeal of the Hearing Officer’s decision to the Board.
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b. The timeframes and procedures for appeal shall be the same as those for a Rent adjustment
proceeding as set out in OMC Section 8.22.120.

B. Administrative Assessment of Civil Penalties
1. Violations of OMC Chapter 8.22 that are subject to civil penalties.

a. Five concurrent uncured administrative citations received by any recipient for any violation
subject to administrative citation.

2. Amount of Civil Penalties.
a. An-Owner-cited party will be assessed $500 as the first civil penalty.
b. An-Owner cited party will be assessed $750 as the second civil penalty.
c. An-Owner.cited party will be assessed $1,000 as the third civil penalty.

d. An-Ownercited party may be assessed a maximum of $5,000 in any one twelve (12) month
period commencing from the date of the initial civil penalty.

3. Procedures for issuing and appealing civil penalties will be the same as for administrative citations.
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8.22.190-160 COMPUTATION OF TIME.

[Reserved for potential future regulations)]. See Ordinance, OMC 8.22.190.

8.22.200-170 SEVERABILITY.

[Reserved for potential future regulations]. See Ordinance, OMC 8.22.200.

8.22.210-180 NONWAIVERABILITY.

[Reserved for potential future regulations]. See Ordinance, OMC 8.22.210.

8.22.220-190 APPLICABILITY—EFFECTIVE DATE OF CHAPTER.

A. Effective Date of Regulations
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1. The amended and restated OMC Chapter 8.22 passed by the City Council on February 5, 2002
provided that it was not to go into effect until July 1, 2002, unless otherwise provided in OMC Chapter
8.22.

2. The Regulations adopted herein take effect as follows unless otherwise stated in the applicable
regulation:

a. Rent adjustments:

i. To any Rent increase wherein the notice is served on the Tenant on or after July 1,
2002;

ii. To any decrease in Housing Services wherein the notice is served on the Tenant on or
after July 1, 2002, or, if no notice is served, to any Housing Service decrease that occurs on or
after July 1, 2002.

b. Terminations of Tenancy

i. To any tenancy terminated by a notice served by either the Owner or the Tenant on or
after July 1, 2002.

8.22.186500__ RENT PROGRAM SERVICE FEE.

A. Payment of Fee After Loss of Exemption

1. A dwelling unit that was exempt from Chapter 8.22 less than nine months during a year must pay the

full fee for that year.

2. After a dwelling unit loses its exemption, the Fee is due within 30 days after the loss of the exemption
and late 90 days after the loss of the exemption.

B. Pass-through of One-half of the Fee to Tenant

1. If an Owner elects to pass through one half of the Fee to the Tenant, the Owner must pass through
the one half of the Fee in the fiscal year in which the Fee is due, provided the Qwner has paid the Fee

before it is deemed delinguent.

2. The pass-through amount may be part of the Rent or simply a debt due from the Tenant to the Owner
at the Owner’s option, '

3. The Owner may submit a request for pa _
through will be a debt to the Owner and not collectable as part of the Rent.

4. Pass-through as Rent, The pass-through of one-half of the fee to the Tenant will be considered part of
the Tenant’s Rent provided that the Qwner does the following:
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notice of change of term of tenancy pursuant to state law (California Civil Code Section 827) and the
requirements of OMC 8.22.070 H. (requirements for Rent increase notices). The Fee may be passed on

in a lump sum amount or spread out at the Owner’s option,

b, If the tenant has a term other than month to month, the Owner must give the Tenant a notice
in accordance with the terms of the rental agreement.

c. Any notice of Rent increase for the fee is not subject to the restriction of one Rent increase
per vear pursuant to OMC 8.22.070 H. d. The Fee is not part of the Base Rent for purposes of calculating

C. Fee is not a Housing Service Cost

The Owner’s portion of the Fee cannot be used to calculate an increase in costs to justify a Rent

Fees and delinquent charges are payable by any successor to the Owner’s business of renting the

Covered Units on which the Fee is charged.

E. Fee Regulations Repealed if Fee Sunsets

1. The Fee sunsets onJune 30, 2003 unless extended by the Citv Council (OMC 8.22.180 1.).

2. 1f the Fee is allowed to sunset, this Reg. 8.22.180 is automatically repealed, except to the extent
necessary to complete collection of any Fees, delinquencies, or other costs that became during the
period when the Fee was in place.
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CITY OF OAKLAND
HOUSING, RESIDENTIAL RENT AND RELOCATION BOARD

RESOLUTION

ReEsOLUTION No. R16-001

RESOLUTION ADOPTING, SUBJECT TO CITY COUNCIL
RATIFICATION, VARIOUS AMENDMENTS TO THE RENT
ADJUSTMENT PROGRAM REGULATIONS REVISING REGULATIONS
AND APPENDIX A TO CONFORM THE REGULATIONS TO RENT
ADJUSTMENT ORDINANCE (O.M.C 8.22.100, et seq.) AMENDMENTS
AND TO MAKE OTHER EFFICIENCY AND CLARIFYING
AMENDMENTS

Whereas, the Oakland City Council amended the Rent Adjustment Ordinance
(O.M.C 8.22.100, et seq.) on several occasions, most recently June 6, 2016 (Ordinance
13373 No. C.M.S.) and September 20, 2016 (Ordinance No. 12391 C.M.S.) and the
Rent Adjustment Program Regulations (“Regulations”) have not been updated to
conform to the amendments made by these Ordinances;

Whereas, In Ordinance No. 12391 C.M.S. the City Council required the Housing,
Residential Rent and Relocation Board (“Rent Board”) to return to the Council within
120 days with proposed regulations to conform the Regulations to the Ordinance
amendments and to improve Rent Program efficiency;

Whereas, on October 20, 2016 the Rent Board received a staff report presenting
Regulation amendments in response to the recent Rent Adjustment Ordinance
amendments, some previous Ordinance amendments and some amendments to clarify
other Regulations and the Rent Board made comments on the proposed Regulation
Amendments;

Whereas, on November 10, 2016 the Rent Board again considered the proposed
Regulation amendments as modified from the October 20, 2016 meeting;

Whereas, the proposed Regulation amendments include the following:
e Allowing regular Board meeting dates to be either full Board meetings or
Appeal Panels;
¢ Setting out when Owners can be penalized for failing to provide notices in
required languages;
e Allowing Owners to increase rents by the annual CP! Adjustment in
addition to a capital improvement increase;
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Modifying appeal procedures to make appeals more efficient;

Clarifying citation procedures;

Eliminating sections no longer needed due to Ordinance amendments;
Modifying the capital improvement time frames to take into account the
Owner petitioning requirement;

Adding regulations regarding “Gold plating” capital improvements;

* Modifying the amortization period for capital improvements and including
an amortization schedule;

¢ Including a definition for imputed interest;
¢ Adding a fair return standard, ; and be it hereby

Resolved: That the Housing, Residential Rent and Relocation Board hereby
adopts the amendments to the Rent Adjustment Regulations attached to this Resolution
as Exhibit A, subject to ratification by the Oakland City Council;

Resolved Further: That the amendment to the Rent Adjustment Program
Regulations set out in Attachment A shall be effective seven (7) days after ratification by
the Oakland City Council.

APPROVED BY THE FOLLOWING VOTE
AYES:

NOES:

ABSENT:

ABSTENTION:

Date:

ATTEST ‘
Rent Adjustment Program Manager
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CITY OF OAKLAND

REPORT
To: Housing Residential Rent and Relocation Board
ATTN: Jessie Warner, Chairperson )
FROM: Connie Taylor, Rent Adjustment Program Manager
DATE: September 26, 2016
RE: Revisions to Rent Adjustment and Just Cause Regulations

The Housing Residential Rent and Relocation Board (“Board”) is tasked with adopting Rent Adjustment
regulations and proposing them to City Council for final adoption. The Board is also tasked with final
adoption of Just Cause regulations. Two recent ordinances adopted by City Council make changes to the
Residential Rent Adjustment Program (0O.M.C. Chapter 8.22, Article 1) and require-that the Board
consider and adopt conforming regulations. In addition, the Council asked the Board to consider and
adopt regulations for the Just Cause for Eviction Ordinance (O. M C. Chapter 8.22, Article Il) to require
landlord certifications for certain types of evictions.

I recommend adoption of the modifications to the regulatlons and forwarding the Rent Adjustment
Regulations to the City Council for approval.

The City Council

On lune 7, 2016, City Council voted to approve for final passage an ordinance (Attachment A) that
increases the number of Rent Board alternate members and authorizes more cases be heard by Board
Appeals Panels. -

On September 20, 2016, City Council approved for final passage an ordinance (Attachment B) that
makes numerous changes to the Residential Rent Adjustment Ordinance. The City Council asked that
these regulations be returned to the City Council within 120 days of the ordinance’s adoption. In order -
to meet that deadline and the timetable for bringing matters to the City Council, the Rent Board needs
to adopt the final version by mid-November. For that purpose, | propose two meetings: the first to
receive public Input, review, discuss, and propose changes to the draft regulations, and at least one
more meeting to adopt the regulations with any amendments proposed at the first meeting and to get
any further public input. - :

I attach a matrix showing the changes to the Ordinance made by the Council. The significant changes
are as follows:
¢ Requiring landlords to file petition petitions for all rent increases except the CPI increase and
banking. A
¢ Change time deadlines for tenants to file petitions from 60 days to 90 days when they receive a
proper notice, and to 120 when the rent increase notice does not contain the required rent
program notification. '
¢ Change the amortization for capital improvements from 5 years to the useful life of the'
improvement. '

2

po b
o
Q0D



¢ Requiring the notice at the commencement of tenancy to be in English, Spanish, Chinese, and
Viethamese.

e For substantial rehabilitation exemptions, Iandlords are required to obtain a certificate of
exemption before the property is exempt. _

e For the owner-occupancy exemption for duplexes and triplexes, the owner must owner—occupy
a unit for two years, instead of one.

In addition, the Council asked the Board to amend the Regulatlons to:
‘e permit a landlord to take the CPI Adjustment along with a capltal |mprovement
¢ make changes to-streamline the program.

The attached redlined versions of the Rent Adjustment regulations (Attachment C) and the Just Cause
- for Eviction regulations (Attachment D) are offered for your consideration and possible adoption to
conform these regulationsto Council’s recent actions.

Notable proposed Regulation changes include the following;
e 8.22.020 Definitions:
o Adding Appeal Panel
o Maodifying Capital Improvements
o Adding Imputed Interest (for capital improvements)
o Moving Staff definition. :
¢ 8.22.040 The Board
o A.2 Permitting staff to schedule regular meetings for either Board or Panel,
o C.1 Appeal Panels chaired by neutral.
o D1 Modlfymg Standing Committees to remove language inserted into Ordinance.
e 8.22,060 Notice at the Commencement of Tenancy
o Regulations added to address penalties for non- comphance with new requirement for
notice in multiple languages.
"o 8.22.065 Rent Adjustments in General
o New section added in Ordinance, but reserved for future regulations
e 8.22,070 Justifications for Rent Increase
o B. Modified to remove prohibition on landlord taking CPI Rent Increase with other
rent increases.
e 8.22.120 Appeal Procedure

o A Modified to set out timelines for foiling supporting documentation and
limitations on documents.
o B7 Fair return.. Clarifying that a landlord can only appeal on the basis of fair return

only if fair return was a basis for the underlying petition.

o D Adding Appeal Panel
o D4 Limiting argument to grounds submitted in written appeal.
o F Adding Appeal Panel
o G Adding Appeal Panel
o G.2.c Modifying how appeal decisions are issued. Requiring the Board to ask to
review a final decision.
o H Adding regulation on failure to appear.
e 8.22.130-220 Clean up. Removing and renumbering various sections to conform to the
ordinance.,

. ~ 8.22.500 Rent Program Service Fee



o Regulations moved to new section to conform to ordinance.
.Appendix A
-10.2 Capital Improvement Costs
~10.2.1 Amending the date for when the twenty-four month (24) period for completing
capital |mprovements ends. Formerly with rent increase notice, proposed with filing of landlord

petition,
10.2.2 Goldplating, Per ordinance amendments, providing examples and burden of
proof. “ _ ‘
10.2.3 Calculation of Capital improvements.
2, Calculated over useful life.
3. Imputed interest included, ‘
7. Delete requirement to include landlord financing for capital
‘improvements. :

10.4  Debt Service Costs

Section removed with explanation and former regu|at|ons included as exhibit..
10,6  Fair Return

Adds section on fair return using net operating income as standard

’ Additionally, City Council directed that the Rent Board develop a Capital Improvement amortization
schedule for final adoption by City Council. Attachment E provides a proposed amortization schedule.
The proposed schedule is from Santa Monica’s rent regulations. :

* Just Cause for Eviction Regulations

8.22.340- Déflmtlons

Definitions for Eviction and Endeavoring to recover possessmn included to assist in enforcement
of evictions where the Tenant is not at fault.

8.22.360B.8 Owner Certifications For Certain Evictions

Requested by City Council. Regulations requiring certification of possession, rerenting, rents
following owner or close relative move-in or repairs. The Council viewed these regulations as necessary
for comphance with Just Cause and Rent Adjustment Ordinances.

Respectfully submitted,

%M—j

onnie Taylor
Rent Adjustment Program Manager
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OAKLAND CITY COUNCIL
ORDINANCE N8™"=13873cH s,

ORDINANCE AMENDING* CHAPTER 8.22 (RENT AJUSTMENT
PROGRAM) OF THE OAKLAND MUNICIPAL CODE TO: (1)
INCREASE THE NUMBER OF ALTERNATE BOARD MEMBERS;
AND (2) AUTHORIZE MORE CASES BE HEARD BY BOARD
APPEALS PANELS :

WHEREAS, the City of Oakland intends to have fair and timely resolution of Rent Program
cases in the interest of justice; and

WHEREAS, when appeals are not heard timely, or when appeal hearings are cancelled, it
causes hardship to the public in Oakland, including to landlords and tenants; and

WHEREAS, in order to minimize Rent Board meeting cancellations, it will be helpful to
have a sufficient number of available Board members; and

WHEREAS, in order to solve and prevent a backlog of cases, the use of Appeal Panels
should be encouraged; v

WHEREAS, the provision that time served as regular board member shall be considered
separately from time served as an Alternate is declarative of existing law; and

WHEREAS: this action is exempt from the California Environmental Quality Act (“CEQA”)
under the following, each as a separate and independent basis, including but not limited to, the
following: CEQA Guidelines Section 15378 (regulatory actions), Section 15061 (b) (3) (no
significant environmental impact), and Section 15183 (actions consistent with the general plan and
zoning);

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF OAKLAND DOES
ORDAIN AS FOLLOWS:

SECTION 1. Modification of Chapter 8.22 of the Oakland Municipal Code. Relevant
sections of Title 8 of the Oakland Municipal Code are hereby amended to read as follows
(additions are shown as double underline and deletions are shown as strikethrough):

Chapter 8.22 - RESIDENTIAL RENT ADJUSTMENTS AND EVICTIONS



8.22.020 - Definitions.

As used in this chapter, Article |:

1946 notice" means any notice of termination of tenancy served pursuant to California Civil Code
Section 1946. This notice is commonly referred to as a thirty (30) or sixty (60) day notice of termination of
tenancy, but the notice period may actually be for a longer or shorter period, depending on the
circumstances. :

"1946 Termination of tenancy"' means any termination of tenancy pursuant to California Civil Code §
1946.

"Anniversary date" is the date falling one year after the day the tenant was provided with possession
of the covered unit or one year after the day the most recent rent adjustment took effect, whichever is later.
Following certain vacancies, a subsequent tenant will assume the anniversary date of the previous tenant
(Section 8.22.080). : ‘

"Banking" means any CPI Rent Adjustment (or any rent adjustment formerly known as the Annual
Permissible Rent Increase) the owner chooses to delay imposing in part or in full, and which may be
imposed at a later date, subject to the restrictions in the regulations.

"Board" and "Residential Rent Adjustment Board" means the Housing, Residential Rent and
Relocation Board.

"Capital improvements" means those improvements to a covered unit or common areas that materially
add to the value of the property and appreciably prolong its useful life or adapt it to new building codes.
Those improvements must primarily benefit the tenant rather than the owner.

"CPI—All items" means the Consumer Price Index—All items for all urban consumers for the San
Francisco—Oakland—San Jose area as published by the U.S. Department of Labor Statlstlcs for the
twelve (12) month period endmg on the last day of February of each year.

"CPl—Less shelter" means the Consumer Price Index—All items less shelter for all urban consumers
for the San Francisco—Oakland—San Jose area as published by the U.S. Department of Labor Statistics
for the twelve (12) month period ending on the last day of February of each year. :

"CPI Rent Adjustment" means the maximum rent adjustment (calculated annually according to a
formula pursuant to Section 8.22.070 B.3) that an owner may impose within a twelve (12) month period



without the tenant being allowed to contest the rent increase, except as provided in Section 8.22.070B.2
(failure of the owner to give proper notices, decreased housing services, and uncured code violations).

"Costa-Hawkins" means the California state law known as the Costa-Hawkins Rental Hawkins Act
codified at California Civil Code § 1954.50, et seq. (Appendix A to this chapter contains the text of Costa-
Hawkins).

"Covered unit' means any dwelling unit, including joint living and work quarters, and all housing
services located in Oakland and used or occupied in consideration of payment of rent with the exception of
those units designated in Section 8.22.030A as exempt.

"Ellis Act Ordinance" means the ordinance codified at O.M.C. 8.22.400 (Chapter 8.22, Article 1I1)
setting out requirements for withdrawal of residential rental units from the market pursuant to California
Government Code § 7060, et seq. (the Ellis Act). :

"Fee" means the Rent Progranﬂ Service Fee as set outin O.M.C. 8.22.500 (Chapter 8.22, Article IV).

"Housing services" means all services provided by the owner related to the use or occupancy of a
covered unit, including, but not limited to, insurance, repairs, maintenance, painting, utilities, heat, water,
elevator service, laundry facilities, janitorial service, refuse removal, furnishings, parking, security service,
and employee services. ‘

"Owner" means any owner, lessor or landlord, as defined by state law, of a covered unit that is leased
or rented to another, and the representative, agent, or successor of such owner, lessor or landlord.

"Owner of record" means a hatural person, who is an owner of record holding an interest equal to or
greater than thirty-three percent (33%) in the property, but not including any lessor, sublessor, or agent of
the owner of record.

"Just Cause for Eviction Ordinance" means the ordinance adopted by the voters on November 5, 2002 .
(also known as Measure EE) and codified at O.M.C. 8.22.300 (O.M.C. Chapter 8.22, Article Il).

"Rent" means the total consideration charged or received by an owner in exchange for the use or
occupancy of a covered unit including all housing services provided to the tenant.

"Rent Adjustment Program" means the department in the city that administers this chapter and also
includes the board.

"Regulations" means the regulations adopted by the board and approved by the City Council for
implementation of this chapter, Article | (formerly known as "Rules and Procedures") (After regulations are
approved, they will be attached to this chapter as Appendix B).

"Security deposit" means any payment, fee, deposit, or charge, including but not limited to, an
advance payment of rent, used or to be used for any purpose, including but not limited to the compensation
of an owner for a tenant's default in payment of rent, the repair of damages to the premises caused by the
tenant, or the cleaning of the premises upon termination of the tenancy exclusive of norma! wear and tear.
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"Tenant" means a person entitled, by written or oral agreement to the use or occupancy of any
covered unit.

"Uninsured repairs" means that work done by an owner or tenant to a covered unit or to the common
area of the property or structure containing a covered unit which is performed to secure compliance with
any state or local law as to repair damage resulting from fire, earthquake, or other casualty or natural
disaster, to the extent such repair is not reimbursed by insurance proceeds.

8.22.040 - Composition and functions of the Board.

A. Composition

1. Members. The Board shall consist of seven regular members appointed pursuant to Section 601
of the City Charter. The Board shall be comprised of two residential rental property owners, two
tenants, and three persons who are neither tenants nor residential rental property owners. The
Board shall also have three six alternate members, one two residential rental property owners,
ene two tenants and ene fwo persong who is are neither a tenantg nor residential rental property
owners appointed pursuant to Section 601 of the Charter. An alternate member may act at
Board meetings in the absence of a regular Board member of the same category_and at appeal

2. Appointment. A Board member is deemed appointed after confirmation by the City Council and
upon taking the oath of office. v

3. Board members serve without compensation.

B. Vacancies and Removal ,

1. A vacancy on the Board exists whenever a Board member dies, resigns, or is removed, or
whenever an appointee fails to be confirmed by the City Council within two City Council
meetings of homination by the Mayor.

2. Removal for Cause. A Board member may be removed pursuant to Section 6801 of the City
Charter. Among other things, conviction of a felony, misconduct, incompetency, inattention to or
inability to perform duties, or absence from three consecutive regular meetings except on
account of illness or when absent from the city by permission of the Board, constitute cause for
removal. ' N

3. Report of Attendance. To assure participation of Board members, attendance by the members
of the Board at all regularly scheduled and special meetings of the Board shall be recorded, and
such record shall be provided semiannually to the Office of the Mayor and to the City Council.

C. Terms and Holdover

1. Terms. Board members' terms shall be for a period of three years beginning on February 12 of
each year and ending on February 11 three years later. Board members shall be appointed to
staggered terms so that only one-third of the Board will have terms expiring each year, with no
more than one Board member who is neither a residential rental property owner nor a tenant,
and no more than one rental property owner and no more than one tenant expiring each year.
Terms will commence upon the date of appointment, except that an appointment to fill a
vacancy shall be for the unexpired portion of the term only. No person may serve more than two



2. Holdover. A Board member whose term has expired may remain as a Board member for up to
one year following the expiration of his or her term or until a replacement is appointed whichever
is earlier. The City Clerk shall notify the Mayor, the Rent Program, the Board, and affected
Board member when a Board member's holdover status expires. Prior to notification by the City
Clerk of the end of holdover status, a Board member may fully participate in all decisions in
which such Board member participates while on holdover status and such decisions are not
invalid because of the Board member's holdover status.

D. Duties and Functions A
1. Appeals. The Board or an Appeal Panel hears appeals from decisions of hearing officers
for ! t out in O.M.C. Section 8.22.120
2. Regulations. The Board may develop or amend the regulations, subject to City Council
approval.
3. Reports. The Board shall make such reports to the City Council or committees of the City
Council as may be required by this chapter, by the City Council or City Council Committee.
4. Recommendations. The Board may make recommendations to the City Council or appropriate
City Council committee pertaining to this chapter or City housing policy when requested to do so
by the City Council or when the Board otherwise acts to do so.
C U (1

8.22.120 - Appeal procedure.

A. FiIing an Appeal.
1. Either party may appeal the Hearing Officer's decision, including an administrative decision,
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within fifteen (15) days after service of the notice of decision by filing with the Rent
Adjustment Program a written notice on a form prescribed by the Rent Adjustment Program
. setting forth the grounds for the appeal.
2. The matter shall be set for an appeal hearing and notice thereof shall be served on the |
parties not less than ten days prior to such hearing.

B. Appeal Hearings. The followmg procedures shall apply to all Board M@__M appeal
hearings:

1. The Board or Appeal Panel shall have a goal of hearing the appeal within thirty (30) days of
filing the notice of appeal.

2. All appeal hearings conducted by the Board or Appeal Panel shall be public and recorded.

3. Any party to a hearing may be assisted by an attorney or any person so designated.

4, Appeals shall be based on the record as presented to the Hearing Officer unless the Board or
Appeal Panel determines that an evidentiary hearing is required. If the Board or Appeal Panel
deems an evidentiary hearing necessary, the case will be continued and the Board or Appeal
Panel shall issue a written order setting forth the issues on which the parties may present
evidence. All evidence submitted to the Board or Appeal Panel must be submltted under
oath.

5. Should the appellant fail to appear at the designated hearing, the Board Q_LA;g@azaAgl may
dismiss the appeal.

C. Board or Appeal Panel's Decision Final. The Board ] decnsnon is final. Partles cannot appeal to the
City Council. Parties A ) ] 2 3 ard.

D. Court Review. A party may seek judicial review of a final decision of the Board or Appeal Panel
pursuant to California Civil Code Section 1094.5 within the time frames set forth therein.

SECTION 2. Severability. If any section, subsection, sentence, clause or phrase of
this Ordinance is for any reason held to be invalid or unconstitutional by decision of any court
of competent jurisdiction, such decision shall not affect the validity of the remaining portions of
the Chapter. The City Council hereby declares that it would have passed this Ordinance and
each section, subsection, clause or phrase thereof irrespective of the fact that one or more
other sections, subsections, clauses or phrases may be declared invalid or unconstitutional.

SECTION 3. Effective Date. This ordinance shalil become effective immediately on
final adoption if it receives six or more affirmative votes; otherwise it shall become effective
upon the seventh day after final adoption.

. SECTION 4. This action is exempt from the California Environmental Quality Act
("CEQA") pursuant to, but not limited to, the following CEQA Guidelines: section 15378
(regulatory actions), section 15061(b)(3) (no significant environmental impact), and section
15183 (consistent with general plan and zoning).
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SECTION 5. The Rent Adjustment Board shall propose changes to the Rent Board
regulations to conform the regulations to the changes hereby made to the Ordiriance and
propose such changes to the City Council within 90 days of the adoption of this ordinance.

INCOUNCIL, OAKLAND, cALForNl, = JUN 07 2018
PASSED BY THE FOLLOWING VOTE:

AYES - BROOKS, CAMPBELL-WASHINGTON, GALLO, GUILLEN, KALB, KAPLAN,REEr AND PRESIDENT
GIBSON MCELHANEY

NOES - qf
ABSENT - [ ~ K '%/(D

ABSTENTION -

City Clerk and Clerk of the Council
of the City of Oakland, California

gt

Date of Attestatiwwb' 12 ] 0l
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NOTICE AND DIGEST

ORDINANCE AMENDING CHAPTER 8.22 (RENT
AJUSTMENT PROGRAM) OF THE OAKLAND MUNICIPAL.
CODE TO: (1) INCREASE THE NUMBER OF ALTERNATE
BOARD MEMBERS; AND (2) AUTHORIZE MORE CASES
BE HEARD BY BOARD APPEALS PANELS

The Ordinance amends the Oakland Municipal Code
to increase the number of alternate Rent Board members
and authorize more cases be heard by Board Appeals

Panels.
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TING JULY 19, 2016

16 JUL 22 FlH 2: 3 h APPROVED AS TO FORM AND LEGALITY
( ; ' CITY ATTORNEY'S OFFICE

- kALB. CAMPBELL WASHINGTON, GIBSON MCELHANEY, AND GUILLEN

OAKLAND CITY COUNCIL |
ORDINANCE NO** 13901 2%, o

ORDINANCE AMENDING CHAPTER 8.22, ARTICLE 1 (RENT
ADJUSTMENT) OF THE OAKLAND MUNICIPAL CODE TO: (1)
MODIFY EXEMPTIONS FOR OWNER-OCCUPIED DUPLEXES AND
TRIPLEXES AND SUBSTANTIALLY REHABILITATED
PROPERTIES; (2) REQUIRE OWNERS FILE PETITIONS FOR RENT
INCREASES OTHER THAN THOSE BASED ON THE ANNUAL
CONSUMER PRICE INDEX INCREASE OR BANKING; (3) CHANGE
THE DEFINITION OF CAPITAL IMPROVEMENTS TO PROVIDE
AMORTIZATION OF THE COST OVER THE USEFUL LIFE OF THE
IMPROVEMENT; AND (4) AMEND TIMELINES FOR FILING
PETITIONS, AND AMENDING CHAPTER 8.22, ARTICLE V
(TENANT PROTECTION ORDINANCE) TO CLARIFY THAT
INCREASING A TENANT'S RENT PURSUANT TO STATE OR
OAKLAND LAW SHALL NOT BE DEEMED A VIOLATION OF THE
TENANT PROTECTION ORDINANCE

WHEREAS, Oakland has a Rent Adjustment Program that presently permits landlords
to petition for rent increases, but in most cases requires tenants to petition to contest rent
increases over an annual rent increase allowance;

WHEREAS, on November 5; 2002, Oakland voters passed the Just Cause for Eviction
Ordinance (Measure EE), codified as Article Il of Title 8 of the Oakland Municipal Code; and

WHEREAS, the City of Oakland is experiencing a severe housing supply and
ffordability crisis; and

WHEREAS, the housing affordability crisis threatens the -public health safety and/or
elfare of our residents; and

WHEREAS, 60 percent of Oakland residents are renters, who would not be able to
sate comparably priced housing within the city if displaced (U.S. Census Bureau, ACS 2014
ble $1101); and




WHEREAS, in February 2016 the median rental price for a one-bedroom unit in
Oakland was $2,250 per month ($27,000 per year), a 13.6 percent increase in costs over
February 2015, and the median rental price for a two-bedroom unit in February 2016 was
$2,700 per month ($32,400 per year), an 18.9 percent increase over costs in February 2015
(Zumper National Rent Report: March 2016); and

WHEREAS, Oakland's rental housing costs are the fourth highest in the nation, behind
San Francisco, New York, and Boston (Zumper National Rent Report: March 2016); and

WHEREAS, in 2014 the estimated annual median household income for households
that rented in Oakland was $36,657, which would result in a household earning the annual
median household income paying 74 percent of household income for a one-bedroom unit or
85 percent of household income for a two- bedroom unit (U.S. Census Bureau, ACS 2014,
Table $2503); and

WHEREAS, the affordable rent for a family earning $36,657 is defined as only paying
thirty percent of income on housing, which is approximately $916 per month; and

WHEREAS, the median rent for all apartments rented in February of 2016 reached an
all-time high of just over $3,000 per month according to research from Trulia; and

WHEREAS, 22.5% of Oakland’'s households are “housing insecure,” defined as facing

high housing costs, poor housing quality, unstable neighborhoods, overcrowding, or
homelessness; and

WHEREAS, over 26,000 Oakland households are severely rent burdened, which is
defined as spending 50 percent or more of monthly household income on rent (Oakland
Consolidated Housing Needs Assessment 2015 Analysis of HUD Data, as reported in the
City's March 2016 Oakland.at Home report, pp. 10-11); and

WHEREAS, displacement through unauthorized rent increases has a direct impact on
the health, safety and/or welfare of Oakland'’s citizens by uprooting children from their schools,
disrupting longstanding community networks that are integral to citizens' welfare, forcing low-
income residents to pay unaffordable relocation costs, segregating low-income residents into
less healthy, less safe and more overcrowded housing that is often further removed from vital
public services and leaving residents with unhealthy levels of stress and anxiety as they
attempt to cope with the threat of homelessness; and

WHEREAS, major capital improvements amortized over a short period of time may
cause high rent increases and the costs of such improvements should be amortized over a
period of time closer to their useful life, and tenants should not have to pay for improvements
that upgrade amepities beyond what they already have without the tenants approval; and

WHEREAS, The City Council finds that requiring property owners to file petitions for all rent
increases other than those based on CPI Rent Increases or Banking would ensure greater fairness and
compliance with the RAP Ordinance; and



WHEREAS: this action is exempt from the California Environmental Quality Act (‘CEQA”)
under the following, each as a separate and independent basis, including but not limited to, the
following: CEQA Guidelines Section 15378 (regulatory actions), Section 15061 (b) (3) (no
significant environmental impact), and Section 15183 (actions consistent with the general plan and
zoning); _

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF OAKLAND DOES
ORDAIN AS FOLLOWS:

SECTION 1. Modification of Chapter 8.22 of the Oakland Municipal Code. Relevant
sections of Title 8 of the Oakland Municipal Code are hereby amended to read as follows
(additions are shown as double underling and deletions are shown as strikethrough):

Chapter 8.22 - RESIDENTIAL RENT ADJUSTMENTS AND EVICTIONS

Article I. - Residential Rent Adjustment Program

8.22.020 - Definitions.
As used in this chapter, Article I:

"1946 notice" means any notice of termination of tenancy served pursuant to California Civil
Code Section 1946. This notice is commonly referred to as a thirty (30) or sixty (60) day notice
of termination of tenancy, but the notice period may actually be for a longer or shorter period,
depending on the circumstances.

"1946 Termination of tenancy" means any termination of tenancy pursuant to California Civil
Code § 1946.

"Anniversary date" is the date falling one year after the day the tenant was provided with
possession of the covered unit or one year after the day the most recent rent adjustment took
effect, whichever is later. Followmg certain vacancies, a subsequent tenant will assume the
anniversary date of the previous tenant (Section_8.22.080).

"Banking" means any CPl Rent Adjustment (or any rent adjustment formerly known as the
Annual Permissible Rent Increase) the owner chooses to delay imposing in part or in full, and
which may be imposed at a later date, subject to the restrictions in the regulations.

"Board" and "Residential Rent Adjustment Board" means the Housing, Residential Rent and
Relocation Board.

"Capital improvements" means those improvements to a covered unit or common areas that
- materially add to the value of the property and appreciably prolong its useful life or adapt it to
new building codes. Those improvements must primarily benefit the tenant rather than the
owner, ital i ent costs t may be passed through to t s _include sev
ercent (70%) of actual cos us | fi i ital _improve

percent (70%) of actual costs, plus imputed financing, Capital improvement costs shall be
amortized over the useful life of the improvement as set forth in an amortization schedule
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developed by the Rent Board. Capital improvements ot include the following as set forth in
the regulations: correction of serious code violations not ggegted by the tenant; improvements or

repairs required because of ef rred malntenance or |m roveme s tha re reater in

mgrove@ents aggroved in writing by the tenant, |mgrovements that bring ;Qg ggi; up to current
uildi ousing codes, or the cost of a substantially equivale cement

"CPI—All items" means the Consumer Price Index—All items for all urban consumers for the

San Francisco—Oakland—San Jose area as published by the U.S. Department of Labor
Statistics for the twelve (12) month period ending on the last day of February of each year.

"CPl—Less shelter" means the Consumer Price Index—All items less sheiter for all urban
consumers for the San Francisco—Oakland—San Jose area as published by the U.S.
Department of Labor Statistics for the twelve (12) month period ending on the last day of
February of each year.

"CPI Rent Adjustment" means the maximum rent adjustment (calculated annually according to a
formula pursuant to_Section 8.22.070 B.3) that an owner may impose within a twelve (12) month
period without the tenant being allowed to contest the rent increase, except as provided in
Section 8.22.070B.2 (failure of the owner to give proper notices, decreased housing services,
and uncured code violations).

"Costa-Hawkins" means the California state law known as the Costa-Hawkins Rental Hawkins
Act codified at California Civil Code § 1954.50, et seq. (Appendix A to this chapter contains the
text of Costa-Hawkins).

“Covered unit" means any dwelling unit, including joint living and work quarters, and all housing
services located in Oakland and used or occupied in consideration of payment of rent with the
exception of those units designated in Section 8.22.030A as exempt.

"Ellis Act Ordinance" means the ordinance codified at O.M.C._8.22.400 (Chapter 8.22, Article 111)
setting out requirements for withdrawal of residential rental units from the market pursuant to
California Government Code § 7060, et seq. (the Ellis Act).

"Fee" means the Rent Program Service Fee as set out in O.M.C._8.22.500 (Chapter 8.22, Article
V).

"Housing services" means all services provided by the owner related to the use or occupancy of

a covered unit, including, but not limited to, insurance, repairs, maintenance, painting, utilities,
heat, water, elevator service, laundry facilities, janitorial service, refuse removal, furnishings,
parking, security service, and employee services.

"Owner" means any owner, lessor or landlord, as defined by state law, of a covered unit that is
leased or rented to another, and the representative, agent, or successor of such owner, lessor
or landlord.

"Owner of record" means a natural person, who is an owner of record holding an interest equal

to or greater than thirty-three percent (33%) in the property, but not including any lessor,

sublessor, or agent of the owner of record.
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"Just Cause for Eviction Ordinance" means the ordinance adopted by the voters on November
5, 2002 (also known as Measure EE) and codified at O.M.C._8.22.300 (O.M.C. Chapter 8.22,
Article I1).

"Rent" means the total consideration charged or received by an owner in exchange for the use
or occupancy of a covered unit including all housing services provided to the tenant.

"Rent Adjustment Program" means the department in the city that administers this chapter and
also includes the board.

"Regulations" means the regulations adopted by the board and approved by the City Council for
implementation of this chapter, Article | (formerly known as "Rules and Procedures") (After
regulations are approved, they will be attached to this chapter as Appendix B).

"Security deposit" means any payment, fee, deposit, or charge, including but not limited to, an
advance payment of rent, used or to be used for any purpose, including but not limited to the
compensation of an owner for a tenant's default in payment of rent, the repair of damages to the
premises caused by the tenant, or the cleaning of the prem|ses upon termination of the tenancy
exclusive of normal wear and tear.

"Tenant" means a person entitled, by written or oral agreement to the use or occupancy of any
covered unit.

"Uninsured repairs" means that work done by an owner or tenant to a covered unit or to the
common area of the property or structure containing a covered unit which is performed to secure
compliance with any state or local law as to repair damage resulting from fire, earthquake, or
other casualty or natural disaster, to the extent such repair is not reimbursed by insurance
proceeds.

8.22.030 - Exemptions.

A. Types of Dwelling Units Exempt. The following dwelling units are not covered units for
purposes of this chapter, Article | only (the Just Cause for Eviction Ordinance
(Chapter 8.22, Article ) and the Ellis Act Ordinance (Chapter 8.22, Article Il)) have
different exemptions):

1. Dwelling units whose rents are controlled, regulated (other than by this chapter), or
subsidized by any governmental unit, agency or authority.

2. Accommodations in motels, hotels, inns, tourist houses, rooming houses, and boardihg
houses, provided that such accommodations are not occupied by the same tenant for
thirty (30) or more continuous days.

3. Housing accommodations in any hospital, convent, monastery, extended care facility,
convalescent home, nonprofit home for the aged or dormitory owned and operated by an
educational institution.

4. Dwelling units in a nonprofit cooperative, owned, occupied, and controlled by a majority
of the residents.
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5. Dwelling units which were newly constructed and received a certificate of occupancy on
or after January 1, 1983. This exemption does not apply to any newly constructed
dwelling units that replace covered units withdrawn from the rental market in accordance
with O.M.C. 8.22.400, et seq. (Ellis Act Ordinance). To qualify as a newly constructed
dwelling unit, the dwelling unit must be entirely newly constructed or created from space
that was formerly entirely non-residential.

6. Substantially rehabilitated buildings.
- 7. Dwelling units exempt pursuant to Costa-Hawkins (California Civil Code § 1954.52).

8. A dwelling unit in a residential property that is divided into a maximum of three (3) units,
one of which is occupied by an owner of record as his or her principal residence. For
purposes of this section, the term owner of record shall not include any person who
claims a homeowner's property tax exemption on any other real property in the state of
California.

Exemption Procedures.
1. Certificate of Exemption:

a. A certificate of exemption is a determination by the Rent Adjustment Program that
a dwelling unit or units qualify for an exemption and, therefore, are not covered
units. An owner may obtain a certificate of exemption by claiming and proving an
exemption in response to a tenant petition or by petitioning the Rent Adjustment
Program for such exemption. A certificate of exemption may be granted only for
dwelling units that are permanently exempt from the Rent Adjustment Ordinance
as new construction, substantial rehabilitation, or by state law (Costa Hawkins).

b. For purposes of obtaining a certificate of exemption or responding to a tenant
petition by claiming an exemption from Chapter 8.22, Article |, the burden of
proving and producing evidence for the exemption is on the owner. A certificate of
exemption is a final determination of exemption absent fraud or mistake.

c. Timely submission of a certificate of exemption previously granted in response to
a petition shall result in dismissal of the petition absent proof of fraud or mistake
regarding the granting of the certificate. The burden of proving such fraud or
mistake is on the tenant.

2. Exemptions for Substantially Rehabilitated Buildings.

a. In order to obtain an exemption based on substantial rehabilitation, an owner must
have spent a minimum of fifty (50) percent of the average basic cost for new
construction for a rehabilitation project. .

b. The average basic cost for new construction shall be determined using tables
issued by the chief building inspector applicable for the time period when the
substantial rehabilitation was completed.

c.__An Owner seeking to exempt a property on the basis of substantial rghabilitation

ust first obtain a cettificate of exempti fter completion of all work an

obtaining a certificate of occupancy. If no certificate of occupancy was issued for
the property, in lieu of the certificate of occupancy an owner may provide the last

finalized permi r any property that has a certificate of occupancy issued on o
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before the date of enactment of this subparagraph O.M.C 8.22.30B.2.c. for which

an O claims exemption as s antially rehabilitat Owne appl
for X ion not later than June 30, 2017 or h exemption will b
deeme e vacated,

Controlled, Regulated, or Subsidized Units. The owner of a dwelling unit that is exempt
because it is controlled, regulated (other than by this chapter), or subsidized by a
governmental agency (Section 8.22.030A.1) must file a notice with the Rent Adjustment
Program within thirty (30) days after such dwelling unit is no longer otherwise controlled,
regulated, or subsidized by the governmental agency. Once the dwelling unit is no longer
controlled, regulated, or subsidized, the dwelling unit ceases to be exempt and becomes
a covered unit subject to this chapter, Article I. Such notice must be on a form prescribed
by the Rent Adjustment Program.

D. Exemptions for Owner-Occupied Properties of three or Fewer Units. Units in owner-

occupied properties divided into three or fewer units will be exempt from this chapter,
Article | under the following conditions:

1. Two-One-Year Minimum Owner Occupancy. A qualifying Owner of Record must first
occupy one of the units continuously as his or her principal residence for at least two ene

years. This requirement does not apply to any property in which the owner resides in the
premises on or before August 1, 2016.

- 2.Continuation of Exemption. The owner-occupancy exemption continues until a qualifying

owner of record no longer continuously occupies the property

3.Rent Increases. The owner of record qualifying for this exemption may notice the first

rent increase that is not regulated by this chapter, Article | ore-year-after-the-effective
date—ef—tha&exemphen—ep two ene years after the date the qualifying owner of record
starts residing at the affected property as his or her principal place of residence.

4. An owner claiming such exemption must provide information to the Rent Program on

when the owner occupancy began and documentation showing the minimum of two
years continuous occupancy. Staff shall develop a form for this purpose.

8.22.060 - Notice of the existence of this chapter required at commencement of tenancy.

A.

Notice at Commencement of Tenancy. The owner of any covered unit is required to comply
with the following notice requirements at the commencement of any tenancy:

1. On or before the date of commencement of a tenancy, the owner must give the tenant a

written notice in a form prescribed by the Rent Adjustment Program which must include
the following information:

a. The existence anﬁd scope of this chapter; and
b. The tenant's rights to petition against certain rent increases.
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2, __The Owner must give the initial notice in four languages: English, Spanish, Mandarin,
and Cantonese,

B. Evidence of Giving Notice. When filing an owner's response to a tenant petition or an owner's

petition for a rent increase, the owner must submit evidence that the owner has given the
notice required by this section to the affected tenants in the building under dispute in advance
of the filing. When responding to a tenant petition, the owner may allege that the affected
dwelling units are exempt in lieu of providing evidence of complying with the notice
requirement. If an owner fails to submit the evidence and the subject dwelling unit is not
exempt, then the owner's petition or response to a tenant's petition must be dismissed. This
evidence can be a statement of compliance given under oath, however, the tenant may
controvert this statement at the hearing. An owner's filing the notice in advance of petition or
response prevents the owner's petition or response from being dismissed, but the owner may
still be subject to the rent increase forfeiture if the notice was not given at the commencement
of the tenancy or within the cure period set out in Section 8.22.060(C).

Failing to Give Notice. An owner who fails to give notice of the existence and scope of the
Rent Adjustment Program at the commencement of a tenancy, but otherwise qualifies to
petition or respond to a petition filed with the Rent Adjustment Program, wili forfeit six months
of the rent increase sought unless the owner cured the failure to give the notice. An owner
may cure the failure to give the notice at the commencement of a tenancy required by this
section and not be subject to a forfeiture of a rent increase if the owner gives the notice at
least six months prior to serving the rent increase notice on the tenant or, in the case of an
owner petition, at least six months prior to filing the petition.

- Ren i |
. twithstanding any other provision of this Chapter, owners may incre ents only for
increases based on the CP| Rent Adjustment or Banking, or by filing a petition to increase rent in
excess o ent increas sed on the i ent or Banki ha
is not first approved by t ent Adjustment Program is voi nenforceable.

B. Rent increases are subject to the requirements of this Chapter and Regulations.
C. The changes reflected in this O.M.C. subsection 8.22.065 apply only to rent increases

ic n or after 17.

8.22.090 - Petition and response filing procedures.

A.

Tenant Petitions.
1. Tenant may file a petition regarding any of the following:

a. A rentincrease exceeds the CPI Rent Adjustment, including, without limitation
circumstances where:

i. The owner failed to timely give the tenant a written summary of the basis
for a rent increase in excess of the CPI rent adjustment as required by
Subsection 8.22.070H.1.c.; and

-
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C.

d.

e.

ii. The owner set an initial rent in excess of the amount permitted pursuant
to Section 8.22.080 (Rent increases following vacancies);

iii.  Avrentincrease notice fails to comply with the requirements of Subsection
8.22.070H;

iv.  The owner failed to give the tenant a notice in compliance with Sectlon
8.22.060;

V. The owner decreased housing services to the tenant;

vi.  The tenant alleges the covered unit has been cited in an inspection report
by the appropriate governmental agency as containing serious health,
safety, fire, or building code violations pursuant to Subsection 8.22.070 D.7;

vii.  The owner fails to reduce rent on the month following the expiration of the
amortization period for capital improvements, or to pay any interest due on
any rent overcharges from the failure to reduce rent for a capital
improvement.

vii. ~ The owner noticed a rent increase of more than the ten percent annual limit
or that exceeds the rent increase limit of 30 percent in five years.

The tenant claims relocation restitution pursuant to Subsection 8.22.140 C.1.

The petition is permitted by the Just Cause for Eviction Ordinance (Measure EE)
0O.M.C. 8.22.300.

The petition is permitted by the Ellis Act Ordinance, O.M.C. .8.22.400.
The tenant contests an exemption from this O.M.C. 8.22, Article I.

2.For a petition contesting a rent increase, the petition must be filed within the following
timelines smty-(@@)—dayeref—whmhe\fepetﬂqeieuewmgﬁrkater

a.

b.

If the owner provided written notice of the existence and scope of this chapter as
reguired by Section 8.22.060 at the inception of tenancy:
i. the petition must be filed within ninety (90) days of the date the owner

serves the rent increase notice if the owner provided the RAP notice with
the rent increase; or

ii. the petition must be filed within one hundred and twenty (120) days of the

date the owner serves the rent increase if the owner gug not provide the
RAP notice with the rent increase,

If the owner did not provide written notice of the existence and scope of this

chapter as required by Section 8.22,060 at the inception of tenancy, within hinety
(90) days of tFhe date the tenant first receives written notice of the existence and
scope of this chapter as required by Section 8.22.060.

3. For a petition claiming decreased housing:

a. If the decreased housing is the result of a noticed or discrete change in services
provided to the tenant (e.q., removal of parking place, requirement that ten ant pay

utilities previously paid by owner) the petition mus; be filed within ninety (90) daxs of
) whlchever of the following is later:

-
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i. The date the tenant is noticed or first becomes aware of the decreased
housing service; or
i. The date the tenant first receives written notice of the existence and scope of

this chapter as required b ction 8.22.
creased housm is n |n e a eaki roo the tenant may file a

is fil dt the erio of ime when the owner k or sho ave known
the decreased housing service,
4.3. In order to file a petition or respond to an owner petition, a tenant must provide the

following at the time of filing the petition or response:
a. A completed tenant petition or response on a form prescribed by the Rent
Adjustment Program;
b. Evidence that the tenant's rent is current or that the tenant is lawfully withholding
rent; and _ v
c. A staiement of the services that have been reduced or eliminated, if the tenant
claims a decrease in housing services;

d. A copy of the applicable citation, if the tenant claims the rent increase need not be
paid because the covered unit has been cited in an inspection report by the
appropriate governmental agency as containing serious health, safety, fire, or
building code violations pursuant to Section 8.22.070D.7. :

5.4 A tenant must file a response to an owner's petition within thirty (30) days of
service of the notice by the Rent Adjustment Program that an owner petition was filed.

B. Owner Petitions and Owner Responses to Tenant Petitions.

1.In order for an owner to file a response to a tenant petition or to file a petition seeking a
rent increase, the owner must provide the following:

a. Evidence of possession of a current city business license;
b. Evidence of payment of the Rent Adjustment Program Service Fee;

c. Evidence of service of written notice of the existence and scope of the Rent
Adjustment Program on the tenant in each affected covered unit in the building
prior to the petition being filed;

d. A completed response or petition on a form prescribed by the Rent Adjustment
Program; and

e. Documentation supporting the owner's claimed justification(s) for the rent increase
or supporting any claim of exemption.

2. An owner must file a response to a tenant's petition within thirty (30) days of service of
the notice by the Rent Adjustment Program that a tenant petition was filed.

.22.185. Mi

A. Translation services. Translation service ents d eari

Translation services. Translation services for documents, procedure, and hearings in
languages other than English pursuant to the Equal Access to Services Ordinance (O.M.C.

-10-
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City's abi |t¥ to provide such services.

B. Periodic reports. Staff shall report annually to Council on rent board vacancies, statistics on
@igion filings _and outcomes, timeliness of appeal hearings and appeals, statistics on

d types of evicti ics 0 s and tvpes of covered units.
C. Request for Enforcement Action, The Rent Board may request enforcement actions be taken
by the City Administrator or the City A;tornex_.
D. Studies and _Investigations. The Rent Board may request Council direct the City

Adninistrator un ake studles surveys, or |nvest| ations related to administering a
enforce ter protec S

8.22.190 - Applicability—Effective date of chapter.

The ordinance codified in this chapter shall take effect as follows:

A. The CPI Rent Adjustment. The CPI Rent Adjustment is effective for rent increases taking
effect on or after July 1, 2002 in accordance with Section 8.22. 070(B)(1) '

C. Unless otherwise specified in a specific provision of this Chapter OtherRrovisions- All
ether-provisions of this chapter take effect pursuant to Section 216 of the Oakland City

Charter. Whenever a new section takes effect on a date after this amended chapter
takes effect pursuant to Section 216 of the Oakland City Charter, the provisions of the
former Chapter 8.22 will apply_until that new section takes effect.

Article V. - Tenant Protection Ordinance

8.22.640 - Tenant harassment.

A. No Owner or such Owner's agent, contractor, subcontractor, or employee, shaII do any
of the following, in_bad faith.

1. Interrupt, terminate, or fail to provide housing services required by contract or by
State, County or municipal housing, health or safety laws, or threaten to do so;

2. Fail to perform repairs and maintenance required by contract or by State, County
or municipal housing, health or safety laws, or threaten to do so;

3. ‘Fail to exercise due diligence in completing repairs and maintenance once

undertaken or fail to follow appropriate industry repair, containment or
remediation protocols designed to minimize exposure to noise, dust, lead paint,
mold, asbestos, or other burldmg matenals with potentially harmful health
impacts;

-11-
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12.

13.
14.

15.

16.

Abuse the Owner's right of access into a rental housing unit as that right is
provided by law;

Remove from the Rental Unit personal property, furnishings, or any other items
without the prior written consent of the Tenant, except when done pursuant to
the procedure set forth in Civil Code section 1980, et seq. (disposition of
Tenant's property after termination of tenancy).

Influence or attempt to influence a Tenant to vacate a Rental Unit through fraud,
intimidation or coercion, which shall include threatening to report a Tenant to
U.S. Immigration and Customs Enforcement, though that prohibition shall not be
construed as preventing communication with U.S. Immigration and Customs
Enforcement regarding an ailéged violation;

Offer payments to a Tenant to vacate more than once in six (6) months, after the
Tenant has notified the Owner in writing the Tenant does not desire to receive
further offers of payments to vacate;

Attempt to coerce a Tenant to vacate with offer(s) of payments to vacate which
are accompanied with threats or intimidation. This shall not include settlement
offers made in good faith and not accompanied with. threats or intimidation in
pending eviction actions;

Threaten the tenant, by word or gesture, with physical harm;

Substantially and directly interfere with a Tenant's right to quiet use and
enjoyment of a rental housing unit as that right is defined by California law;
Refuse to accept or acknowledge receipt of a Tenant's lawful rent payment,
except as such refusal may be permitted by state law after a notice to quit has
been served on the Tenant and the time period for performance pursuant to the
notice has expired,;

Refuse to cash a rent check for over thlrty (30) days unless a written receipt for
payment has been provided to the Tenant, except as such refusal may be
permitted by state law after a notice to quit has been served on the Tenant and
the time period for performance pursuant to the notice has expired;

Interfere with a Tenant's right to privacy;

"Request information that violates a Tenant's right to privacy, including but not

limited to residence or citizenship status or social security number, except as
required by law or, in the case of a social security number, for the purpose of
obtaining information for the qualifications for a tenancy, or not release such
information except as required or authorized by law;

Other repeated acts or omissions of such S|gmf|cance as to substantially
interfere with or disturb the comfort, repose, peace or quiet of any person
lawfully entitled to occupancy of such dwelling unit and that cause, are likely to
cause, or are intended to cause any person lawfully entitled to occupancy of a
dwelling unit to vacate such dwelling unit or to surrender or waive any rights in
relation to such occupancy; _
Removing a housing service for the purpose of causing the Tenant to vacate the
Rental Unit. For example, taking away a parking space knowing that a Tenant
cannot find alternative parking and must move.

Retaliation Prohibited. Retaliation against a Tenant because of the Tenant's exercise of
rights under the TPO is prohibited. Retaliation claims may only be brought in court and
may not be addressed administratively. A court may consider the protections afforded by
the TPO in evaluating a claim of retaliation.

-12-
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C. Evictions. Nothing in the TPO shall be construed as to prevent an Owner from lawfully
evicting a Tenant pursuant to state law or Oakland's Just Cause for Eviction Ordinance.
(O.M.C._8.22.300, et seq.).

D. Rent Adjustments. Nothing in the TPO shall be construed as to prevent an Owner from
lawfully increasing a Tenant's rent pursuant to state law or Oakland's Rent Adjustment
Ordinance (O.M.C. 8.22.100, et seq.), and such increases shall not be deemed violations
of Section 8.22.640 of the TPO.

E. Notice to Tenants.

1. Commencement.

a. For Rental Units covered by the Rent Adjustment Ordinance the Notice at
Commencement of Tenancy required by O.M.C. 8.22.06 shall include a
reference to the TPO.

b. For all Rental Units that are not covered by the Rent Adjustment Ordinance,
Owners are required to provide a notice regarding the TPO to all Tenants using
the required form prescribed by the City staff.

2. Common area. If Rental Units subject to this ordinance are located in a building
with an interior common area that all of the building's Tenants have access to,
the Owner must post a notice in at least one (1) such common area in the
building via a form prescribed by the City staff.

F. Repairs and maintenance. Nothing in the TPO shall be construed as requiring different
timelines or standards for repairs or maintenance, as required by contract or State,
County or municipal housing, health, and safety laws, or according to appropriate
industry protocols.

SECTION 2. DIRECTIONS TO RENT ADJUSTMENT BOARD AND STAFF. The City
Council gives the following directions to the Rent Adjustment Board and Staff:
1. The Board and staff shall develop and bring forward recommendations

that will create efficiencies for the Board and Rent Program administration in handling
petitions and appeals.

2. The Board shall consider Just Cause regulations to require owners to report
their compliance with evictions where the tenant is not at fault: O.M.C. Section 8.22.360
A.9 (Owner move-in), O.M.C. Section 8.22.360 A.10 (substantial repairs); 0.M.C. Section
8.22.360 A.11 (Ellis Act).

3. The Board shall return to Council revisions to the Rent Adjustment
regulations that will permit Owners to take the CPI Rent Adjustment at the same time as
a Capital Improvement rent increase.

4, The Rent Adjustment Board shall propose changes to the Rent
Adjustment regulations to conform the regulations to the changes hereby made to the
Ordinance and propose such changes to the City Council within 120 days of the
adoption of this ordinance.

5. Staff shall return to Council within 120 days of the adoption of this
ordinance with proposed revisions to the Rent Adjustment Ordinance to conform the
remainder of that Ordinance with the revisions adopted herein.

13-
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SECTION 3. Severability. If any section, subsection, sentence, clause or phrase of
this Ordinance is for any reason held to be invalid or unconstitutional by decision of any court
of competent jurisdiction, such decision shall not affect the validity of the remaining portions of
the Chapter. The City Council hereby declares that it would have passed this Ordinance and
each section, subsection, clause or phrase thereof irrespective of the fact that one or more
other sections, subsections, clauses or phrases may be declared invalid or unconstitutional.

SECTION 4. Effective Date. This ordinance shall become effective immediately on
final adoption if it receives six or more affirmative votes; otherwise it shall become effective
upon the seventh day after final adoption. The revised amortization period for Capital
improvements as set forth in amended section 8.22.020 shall be effective for all Capital
improvements for which permits are first issued on or after February 1, 2017.

SECTION 5. CEQA. This action is exempt from the California Environmental Quality
Act (“CEQA”") pursuant to, but not limited to, the following CEQA Guidelines: section 15378
(regulatory actions), section 15061 (b)(3) (no significant environmental impact), and section
15183 (consistent with general plan and zoning).

SECTION 5. Transition. The changes to this O.M.C. Chapter 8.22 shali not apply to
any rent increase noticed on or before the effective date of this Ordinance.

IN COUNCIL, OAKLAND, CALIFORNIA,

PASSED BY THE FOLLOWING VOTE:  §EP 2 ¢ 201

AYES SR/ CAMPBELL-WASHINGTON, GALLO, GUILLEN, KALB, KAPLAN, REID AND
PRESIDENT GIBSON MCELHANEY — 7

NOES -
ABSENT ! o~

ABSTENTIK - Bvooks —| / :1"""‘5 S ; |
- 4rpduction Date AT.;i'ES‘T_..r"" @/kﬂo@ A IV Y

I LATONDA SIMMONS
s City Clerk and Clerk of the Council
JuL 1 9 2016 v of the City of Oakland, California

Date of Attestation: M ” [‘IA "Z@{b
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NOTICE AND DIGEST

ORDINANCE AMENDING CHAPTER 8.22, ARTICLE |
(RENT ADJUSTMENT) OF THE OAKLAND MUNICIPAL
CODE TO: (1) MODIFY EXEMPTIONS FOR OWNER-
OCCUPIED DUPLEXES AND TRIPLEXES AND
SUBSTANTIALLY REHABILITATED PROPERTIES; (2)
REQUIRE OWNERS FILE PETITIONS FOR RENT
INCREASES OTHER THAN THOSE BASED ON THE
ANNUAL CONSUMER PRICE INDEX INCREASE OR
BANKING; (3) CHANGE THE DEFINITION OF CAPITAL
IMPROVEMENTS TO PROVIDE AMORTIZATION OF THE
COST OVER THE USEFUL LIFE OF THE IMPROVEMENT;
AND (4) AMEND TIMELINES FOR FILING PETITIONS,
AND AMENDING CHAPTER 8.22, ARTICLE V (TENANT
PROTECTION ORDINANCE) TO CLARIFY THAT
INCREASING A TENANT'S RENT PURSUANT TO STATE
OR OAKLAND LAW SHALL NOT BE DEEMED A
VIOLATION OF THE TENANT PROTECTION ORDINANCE

The Ordinance would amend the Oakland Municipal Code
Chapter 8.22. Article | (Rent Adjustment) to modify the
exemption for owner-occupied duplexes and triplexes to
extend the occupancy time by the owner to two years before
the wunits become exempt; modify the substantial
rehabilitation exemption to require owners petition for a
certificate of exemption; require that owners file petitions for
rent increases other than those based on CPI increase or
banking; change the definition of capital improvements to
provide for amortization of the cost over the useful life of the
improvement; amend timelines for filing petitions; and clarify
that increasing a tenant’s rent pursuant to state or Oakland
law shall not be deemed a violation of the TPO.



RENT ADJUSTMENT PROGRAM REGULATIONS
8.22.010 FINDINGS AND PURPOSE.
A. Purpose of Regulations

1. These Regulations entirely replace the Regulations approved by the City Councll in Resolution No.
71518 C.M.S. on December 6, 1994 except as provided for herein.

8.22.020 DEFINITIONS.
Ar——Definltlons-from-Chapter-8.22

1946 Notlce" means any notice of terminaton of tenancy served pursuant to California Civii
Code §1946. This notice is commonly referred to as a 30-day notice of termination of tenancy, but the
notice perlod may actually be for a longer or shorter perlod, depending on the circumstances.

1946 Termination of Tenancy" means any termination of tenancy pursuant to California Civil
Code § 1946.

“Anhlversary Date” Is the date falling one year after the day the Tenant was provided with
- possession of the Covered Unit or one year after the day the most recent rent adjustment took effect,
whichever Is later. Following certaln vacancies, a subsequent Tenant will assume the Anniversary Date of
the previous Tenant (OMC 8.22,080),

1

“Appeal panel” means a three-member panel of board members authorized to hear appeals of
Hearlng Officer decisions. Appeals panels must be comprised of one residential rental property owner,
one tenant, and one person who is neither a tenant not a residential rental property owner. Appeals
panels may be made up of all regular board members, all alternates, or a combination of regular board
members and alternates. '

"Banking" means any CPI Rent Adjustment (or any rent adjustment formerly known as the
Annual Permissible Rent Increase) the Owner chooses to delay Imposing in part or in full, and which may
be imposed at a later date, subject to the restrictions in the Regulations.

“Board” and “Residential Rent Adjustment Board” means the Houslng, Residential Rent and
Relocation Board,

“Capital lmprovements"lmeans those improvements to a Covered Unit or common areas that
materially add to the value of the property and appreciably prolong its useful life or adapt it to new
bullding codes. Those improvements must primarily benefit the Tenant rather than the Owner. Capital
improvement costs that may be passed through to tenants Include seventy percent (70%) of actual
costs, plus imputed financing. Capital improvement costs shall be amortized over the useful life of the
improvement as set forth in an amortization schedule developed by the Rent Board. Capital
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improvements do not include the following as set forth in the regulations; correction of serious code
violations not created by the tenant; improvements or repairs required because of deferred
maintenance; or improvements that are greater in character or quality than existing Improvements
{“gold-plating” “over-improving”) excluding improvements approved in writing by the tenant,
Improvements that bring the unit up to current building or housing codes, or the cost of a substantially
equivalent replacement.

“CPI-All ltems™ means the Consumer Price Index — all items for all urban consumers for Rent
Adjustment Program Regulations Effective 8-1-14 2 the San Francisco-Oakland-San Jose area as
published by the U.S. Department of Labor Statistics for the 12 month period ending on the last day of
February of each year.

“CPl-Less Shelter" means the Consumer Price Index- all items less sheltér for all urban
consumers for the San Francisco-Oakland-San Jose area as published by the U.S. Department of Labor
Statistics for the 12 month perlod ending on the last day of February of each year.

“CPI Rent Adjustment” means the maximum Rent adjustment (calculated annually according to
a formula pursuant to OMC 8,22.070 B. 3) that an Owner may Impose within a twelve (12} month perlod
without the Tenant belng allowed to contest the Rent increase, except as provided in OMC 8.22.070 8. 2
(failure of the Owner to give proper notlices, decreased Houslng Services, and uncured code violations).

“Costa-Hawkins” means the California state law known as the Costa-Hawkins Rental Housing Act
codified at California Civil Code § 1954.50, et seq. (Appendix A to this Chapter contains the text of Costa-
Hawkins).

“Covered Unit” means any dwelling unit, including joint living and work quarters, and all housing -
services located In Oakland and used or occupled in consideration of payment of rent with the exception
of those units designated In OMC 8.22,030 A as exempt.

“Debt Service” means the monthly principal and interest payments an one or more promlssory
" notes secured by deed(s) of trust on the property on which the Covered Units are located. NOTE: Debt
Service for newly-acquired units has been eliminated as a justification for new rent increases in excess of
the CPI pursuant to Ordinance No. 13221 C.M.S., adopted by the Oakland City Council on April 1, 2014,

“Houslng Services” means all services provided by the Owner related to the use or occupancy of
a Covered Unit, including, but not limited to, insurance, repairs, maintenance, painting, utllities, heat,
water, elevator service, laundry facllities, Janitorial service, refuse removal, furnishings, parking, security
service, and employee services,

“Imputed interest” means the average of the 10 year United States treasury bill rate and the 10
year LIBOR swap rate for the guarter prior to the date the permits for the improvements were obtained

plus an additional one and one-half percent. The Rent Program will post the quarterly Interest rates
allowable, : :
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“Owner” means any owner, lessor or landlord, as defined by state law, of a Covered Unit that Is
leased or rented to another, and the representative, agent, or successor of such owner, lessor or
landlord.

“Rent” means the total consideration charged or recelved by an Owner in exchange for the use
or occupancy of a Covered Unit including all Housing Services provided to the Tenant,

“Rent Adjustment Program” means the department in the City of Oakland that administers this
Ordinance and also Includes the Board, .

_ "Regulations” means the regulations adopted by the Board and approved by the City Council for
implementation of this Chapter (formerly known as “Rules and Procedures”) {After Regulatlons that
canform with this Chapter are approved they will be attached to this Chapter as Appendix B),

“Security Deposit” means any payment, fee, deposit, or charge, including but not limited to, an
advance payment of rent, used or to be used for any purpose, including but not limited to the
compensation of an Owner for a Tenant's default In payment of rent, the repair of damages to the
premisas caused by the Tenant, or the cleaning of the premises upon termination of the tenancy
exclusive of normal wear and tear.

staff’ means the staff appointed by City Manager-Administrator to ggm_j nister the Rent

“Tenant” means a person entitled, by written or oral agreement to the use or occupancy of any
Covered Unit. :

“Uninsured Repairs” means that work done by an Owner or Tenant to a Covered Unit Rent
Adjustment Program Regulations or to the common area of the property or structure containinga
Covered Unit which Is performed to secure compliance with any state or'local law as to repalr damage
resulting from fire, earthquake, or other casualty or natural disaster, to the extent such repair is not
reimbursed by Insurance proceeds.

8,22.030 EXEMPTIONS.
A. Dwelling Units That Are Not Covered Units

1. In order to be a Covered Unit, the Owner must be receiving Rent In return for the occupancy of the
dwelling unit. :

a. Rent need not be cash, but can be In the form of “in-kind” services or materials that would
ordinarily be the Owner’s responsibility.



I. For example, a person who livesin a dwelling unit and paints the premises, repairs
damage, or upgrades the unit is considered to be paying Rent unless the person caused the
damage.

b. Payment of some of expenses of the dwelling unit even though not all costs are pald is Rent.
1. Payment of all or a portion of the property taxes or Insurance.

fi. Payment of utllity costs that are not directly associated with the use of the unit
occupled, : '

2. If California law determines that an “employee of the Owner”, including a manager who resides in the
Owner’s property, is not a tenant, then the dwelling unit occupied by such person is not subject to OMC
Chapter 8,22 so long as the person Is an employee and continues to reside In the unit.

B. Types of Dwelling Units Exempt

1. Subsldized units, Dwelling units whose rents are subslidized by a governmental unit, including the
federal Section 8 voucher program.

2. Newly c_bnstructed dwelling units (receiving a certificate of occupancy after January 1, 1983).

a. Newly constructed units include legal conversions of uninhablited spaces not used by Tenants,
such as:

R Ga(ages;

Il Attics;

Iii. Basements;

Iv. Spaces that were formeArly entirely commercial.

b. Any dwelling unit that is exempt as newly constructed under applicable interpretations of the
new construction exemption pursuant to Costa-Hawkins {California Civil Code Section 1954,52),

c. Dwelling unlts not eligible for the new construction exemptlon include:

1, Live/work space where the work portlon of the space was converted into a separate
dwelling unlt;

II. Common area converted to a separate dwelling unit.
3. Substantially rehabilitated bulldings.

a. In order to qualify for the substantial rehabilitation exemption, the rehabilitation work must
be completed within a two (2) year period after the Issuance of the bullding permit for the work unless
the Owner demonstrates good cause for the work exceeding two (2) years.

4
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b. For the substantial rehabllitation exemption, the entire building must qualify for the
exemption and not just Individual units,

4. Dwelling Units Exempt Under Costa-Hawkins. Costa-Hawkins addresses dwelling units that are exempt
under state law. The Costa Hawkins exemptions are contalned at California Civll Code Section 1954.52.
The text of Costa-Hawkins Is attached as an appendix to OMC Chapter 8.22,

C. Certificates of Exemption
1. Wheﬁever an Owner seeks a Certificate of Exemption the following procedures apply:

" a. The petition cannot be decided on a summary basls and may only be decided after a hearing
on the merits; '

b. Staff may intervene In the matter for the purposé of better ensuring that all facts relating to
the exemption are presented to the Hearing Officer;

c. In addition to a party’s right to appeal, Staff or the Hearlng Officer may appeal the decision to
the Rent Board; and,

d. A Certificate of Exemption shall be Issued In the format specified by Government Code R ' o
Section 27361.6 for purposes of recording with the County Recorder. '

2, In the event that a previously Issued Certlficate of Exemption Is found to have been issued based on
fraud or mistake and thereby rescinded, the Staff shall record a rescission of the Certificate of
Exemption against the affected real property with the County Recorder.

8.22.080 = THE BOARD.
A. Meetings

1. Notice. Meetings shall be noticed and the agenda posted in accordance with the Ralph M. Brown Act
(California Government Code Sectlons 54950, et. seq. (“Brown Act”) and Sunshine Ordinance (OMC
Chapter 2.20). ' ’ '

2. Regular Meetings. The Board or an Appeal Panel shall meet regularly on the second and fourth
Thursdays of each month, unless cancelled. Rent Program staff is authorized to schedule these regular
meetings either for the full Board or for an Appeal Panel.

3. Special Meetings, Meetings called by the Mayor or City Manager, or meetings scheduled by the Board
for a time and place other than regular meetings are to be deslgnated Special Meetings. The agendaof
Special Meetings shall be restricted to those matters for which the meeting was originally called and no
additional matters may be added to the agenda,

4, Adjourned or Rescheduled Meetings. A meeting may be adjourned to a time and place to complete
the agenda if voted by the Board members present. A rescheduled meeting may be held when a quorum
cannot be convened for a regular meeting or when a quorum votes to substitute another time and/or
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place for a scheduled meeting. Notice of change of meeting time and/or place shall be sent to the City
Clerk and absent Board members and provided in accordance with the Brown Act and Sunshine
Ordinance.

5. Time of Meetings. Board meetings shall start at 7 p.m. and end by 10:00 p.m. unless some other time
is set in advance or the meeting is extended by a vote of the Board,

6. Locatlon of Meetings, The Board meetings shall be held at City Hall, One Frank H. Ogawa Plaza,
Oakland, CA 94612, unless otherwise designated.

7. Agenda. The agenda for each meeting shall be posted at such time and places as required by the
Brown Act and Sunshine Ordinance.

8. Board meetings shall be conducted In accordance with “Robert’s Rules of Order {Revised),” unless
modified by these Regulations, requirements of the Brown Act or Sunshine Ordinance, or the Board.

9. Open to Public. The meetings shall be open to the public in accordance with the Brown Act and the
Sunshine Ordlnapée, except for éirc_:umstances where the Brown Act or Sunshine Ordinance permits the
Board to address a matter in closed session, such as litigation or personnel matters.

10. Board Vacations. The Board may schedule dates during the year when no regular Board meetings
may be held so that the entire Board may take vacations. The Board must schedule vacation times at
least two {2) months prior to the date of the vacation time,

B. Quorum and Voting
1. Four Board members constitutes a quorum of the Board.

2, Declsions of the Board. For the Board to make a decision on the first time a matter comes before the
-Board, the quorum must Include at least one of each of the three categorles of Board members (tenant,

residential rental property owner, and one who Is neither of fche foregoing). If a matter cannot be

decided because at least one of each of the three categories of Board members Is not present, the

matter will be considered a second time at a future meeting where the matter can be declded even if at
- least one member from each category Is not present. A majority of the Board members present are
required to make declsions, provided a quorum Is present and sufficlent members of each category are
present.

3. A Board member who does not participate in a matter because of a conflict of interest or ‘
Incompatible employment nelther counts towards a quorum nor In calculating the number of Board
members required to make a majority.

C. Officers

.1. The Board shall select a Chalr from among the Board members who are nelther tenants nor
residential rental property owners, Each Appeal panel shall be chalred by the member of that panel who
is neither a tenant nor a resldential rental property owner,
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2, The Board may also select a Vice-Chalr (whb Is neither a tenant nor an owner) to act as Chair In the
Chalr’s absence. '

3. The Officers shall serve one-year terms.
4. The Board shall elect Offlcers each year at the second meeting In February.
' 5, The Chalr votes on matters as any other Board member.

D. Siandlng Committees

Z-The Board may establish standing committees subject to prlor approval of the City C;)uncil.

a~A request to create a standing committee must include:
. I, The staffing costs for the committee; and
iI. The costs of complying with meeting noticing requirements,
8.22.050 SUMMARY OF NOTICES REQUIRED BY OMC CHAPTER 8.22.

[Reserved for potential future regulations). See Ordinance, OMC 8.22.050.



8.22.060 NOTICE OF THE EXISTENCE OF CHAPTER 8.22 REQUIRED AT COMMENCEMENT OF
TENANCY.

A, Providing Notice in Multiple Languages

1. The requirement to provide the Notlce of the Existence of Chapter 8,22 Required at
Commencement of Tenancy In multiple languages took effect on September 21, 2016 and only applies
to new tenancies that commenced on or after that date.,

2, No Owner will be penalized for falling to comply with this requirement until the later of
sixty (60) days after the Rent Program makes and general announcement of the requirement or all the
translations are avallable on the Rent Program website.

3. Untll September 21, 2017, no Owner will be denled a Rent Increase for falling to provide
the notice in the required languages, unless:

a. the Tenant s proficlent in one of non-English languages, and Is not proficient In
English; ' '

b, the Owner negotlated the terms of the rental agreement in one of the non-
English languages and falled to glve the notice In that language.

8.22.65 RENT ADJUSTMENTS IN GENERAL

[Reserved for potential future regulations]. See Ordinance, OMC 8.22.065,

8.22.070 RENT ADJUSTMENTS FOR OCCUPIED COVERED UNITS,

A. Purpose

This section sets forth the regulations for a Rent adjustment exceeding the CPI Rent Adjustment and
that is not authorized as an allowable increase following certain vacancles.

B. . Justlﬂcatlons for a Rent Increase In Excess of the CPl Rent Adjustment

2+ TheRegulations regarding the jJustifications for a Rent increase In excess of the CPI Rent Adjustment
are attached as Appendix A to these Regulations, The lustifications are; banking; capital improvement

costs; uninsured repair costs; Increased hausi ing service costs; and the rent increase is necessary to meet
constitutional or fair return requirements.

a-the-CPl-Rent-Adjustmentor




8.22.080 RENT INCREASES FOLLOWING VACANCIES.

[Reserved for potentlal future regulations). See Ordinance, OMC 8,22.080.
8.22,090 PETITION AND RESPONSE FILING PROCEDURES.
A, Fifling Deadlines

In order for a document to meet the filing deadlines prescribed by OMC Chapter 8.22.090, documents
must be received by the Rent AdJustment Program offices no later than 5 PM on the date the document
is due, A postmark Is not sufficlent to meet the requirements of OMC Chapter 8.22.090. Additional
regulations regarding electronic and facsimile filing will be developed when these filing methods
become avallable at the Rent Adjustment Program.

B. Tenant Petition and Response Requlren"1ents

1. ATenant petition or response to an Owner petition Is not considered filed until the following has
been submitted:

. a, Evidence that the Tenant is current on his or her Rent or is lawfully withholding Rent. For
purposes of filing a petition or response, a statement under oath that a Tenant is current in his or her
Rent or Is lawfully withholding Rent is sufficient, but Is subject to chalienge at the hearing;

b. A substantially completed petition or respohse on the form prescribed by the Rent
Adjustment Program, signed under oath; and

c. For Decreased Housing Services claims, organized documentation clearly showing the Housing
Service decreases claimed and the claimed value of the services, and detailing the calculations to which
the documentation pertains. Copies of documents should be submitted rather than originals, All
. documents submitted to the Rent Adjustment Program become permanent additions to the file,

2, Staff shall serve on respondents coples of the completed petition forms accepted for filing with -
notification that the petition has been filed. Staff shall serve on petitioners completed response forms
accepted for flling. Attachments to petitions and responses shall not be included but will be available to
review upon request of either party.

C. Owner Petition and Response Requirements -

1. An Owner's petition or response to a petition Is not considered filed until the following has been
submitted:



a. Evidence that the Owner has pald his or her City of Oakland Business License Tax;
b. Evidence that the Owner has pald his or her Rent Program Service Fee;

¢. Evidence that the Owner has provided written notice, to all Tenants affected by the petition
or response, of the-existence and scope of the Rent Adjustment Program as required by OMC 8.22,060,
For purposes of filing a petition or response, a statement that the Owner has provided the required
notices Is sufficlent, but Is subJect to challenge at the hearing;

d. A substantlally completed petition or response on the form prescribed by the Rent
Adjustment Program, sighed under oath; '

@. Organized documentation clearly showing the Rent increase justification and detalling the
calculations to which the documentation pertains, Coples of documents should be submitted rather
than originals. All documents submitted to the Rent Adjustment Program become permanent additions
to the file.

2, Staff shall serve on respondents copies of the completed petition forms accepted for-filing with
notification that the petition has been filed. Staff shall serve on petitioners completed response forms
accepted for filing. Attachments to petitions and responses shall not be included but will be available to
review upon request of either party.

D. - Time of Hearing and Decislon
1. The time frames for hearings and decisions set out below are repeated from OMC 8.22.110 D,

2. The Hearing Officer shall have the goal of hearing the matter within sixty (60) days of the original
petition's filing date.

3. The Hearlng Officer shall have a goal of rendering a decision within sixty (60) days after the conclusion
of the hearing or the close of the record, whichever Is {ater,

E. Designation of Representative

Parties have the right to be represented by the parson of their choice. A Representative does not have
to be a licensed attorney. Representatives must be designated In writing by the party. Notices and

correspondence from the Rent Adjustment Program will be sent to representatives as well as partles so

fong as a written Designation of Representative has been received by the Rent Adjustment Program at
feast ten (10) days prior to the malling of the notice or correspondence. Parties are encouraged to
designate thelr representatives at the time of flling their petitlon or response whenever possible,

8.22,100 MEDIATION OF RENT DISPUTES.

A. Availabllity of Mediation
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Voluntary mediation of Rent disputes will be avallable to all parties participating In Rent adjustment
proceedings after the filing of a petition and response. Medlation will only be conducted in those cases
in which all parties agree In advance to an effort to mediate the dispute.

B. Procedures

1. Parties who desire mediation shall have the choice between the use of Rent Adjustment Program staff -
Héarlng Officers acting as mediators or the selection of an outside mediator. Staff Hearling Officers shall

be made avallable to conduct mediations free of charge. The Rent Adjustment Program wlil develop a

list of available outside mediators for thase who do not wish to have staff Hearing Officers mediate rent
disputes. Any fees charged by an outside mediator for mediation of rent disputes will be the

responsibllity of the parties requesting the use of thelr services.

2. The following rules apply to mediations conducted by staff Hearing Officers and notices regarding the
scheduling of a mediation session shall explain the following: '

a. Participation in a mediation session Is voluntary;

b. A request by any party for a hearing on the petition instead of the mediation session received
prior to or during the scheduled mediation will be granted. Such a request will be immediately referred
to the Rent Adjustment Program and a hearing on the petition will be scheduled;

c. Written notice of the medlation sesslion shall be served on the parties by the Rent Adjustment
Program in accordance with OMC 8,22.110.

d. Itis the goal to have the mediation scheduled within the first 30 days after the response to
the petition is filed.

e. Absence Of Parties

1. If a petitioner fails to appear at a properly noticed mediation, the Hearing Offlcer may,
In the Hearing Officer’s discretion, dismiss the case.

L ifa respondent fails to appear, the Hearing Officer will refer the matter to the Rent
Adjustment Program for administrative review or hearing on the petition, whichever is
appropriate.

3. The following rules apply to mediations conducted by outside mediators and notices regarding the
scheduling of a mediatlon session shall explain the following:

a, Participation in a mediation session Is voluntary;

b, The Rent Adjustment Program will not schedule the mediation; the parties will be responsible
for scheduling the mediation between themselves and the mediator and for notifylng the Rent
Adjustment Program of the time and date for the mediation;
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¢. Arequest by any party for a hearing on the petition Instead of the medlation session recelved
prior to or during the scheduled mediation will be granted. Such a request will be immediately referred
to the Rent Adjustment Program and an adminlstrative hearlng will be scheduled, In the event that the
responding party falls to appear for the mediation session, the case will be referred back to the Rent . : .
Adjustment Program for administrative review and or hearing on the petition, whichever is appropriate, ' ' ) .

d. In the event that the petitloning party fails to appear for the mediation sesslon, the case will
be referred back to the Rent Adjustment Program for administrative dismissal of the petition.

4, The regulations regarding representation by an agent and translation apply to mediatiorns.

5. If the parties fail to settle the rent dlspufe through the mediation process after a good faith effort, a
hearing on the petition will be scheduled on a priority basls with a staff Hearing Officer. If the mediation
was conducted by a staff Hearlng Officer, the hearing on the petltlon wiil be conducted by a different
Hearing Officer.

6. If the partles reach an agreement during the mediation, a written medlation agreement will be
prepared Immediately by the mediator and signed by the parties at the concluslion of the mediation. To
the extent possible, mediation agreements shall be selfenforcing. The Hearing Officer will Issue an order
corresponding to the mediated agreement and signed by the partles that either dismisses the petition or
grants the petition according to terms set out in the mediation agreement.

7. A settlement agreement reached by the parties will become a part of the record of the proceedings
_on the petition unless the parties otherwise agree.

8. The parties cannot agree to grant an Owner a permanent exemption of for dwelling unit. Permanent
exemption claims must be declded by a Hearing Officer after a hearing on the evidence.

C. Postponements of Mediations Before Hearing Officers

1, A Hearing Officer or designated Staff member may grant a postponement of the mediation only for
good cause shown and In the Interests of justice. A party may be granted only one postponement for
good cause, unless the party shows extraordinary clrcumstances.

2. “Good cause" Includes but is not limited to:

a. Verified liiness of a party an attorney or other authorized representative of a party or material
witness of the party;

b. Verified travel plans scheduled before the receipt of notice of hearlng;

c. Any other reason that makes it impractical to appear at the scheduled mediation date due to
_ unforeseen clrcumstances or verifled prearranged plans that cannot be changed. Mere Inconvenience or
difficulty in appearing shall not constitute "good cause”,

12



3. Arequest for a postponement of a mediation must be made in writing at the earliest date possible
after receipt of the notice of mediation with supporting documentatlon attached.

4. Partles may mutually agree to a postponement at any time, When the parties have agreed to a
postponement, the Rent Adjustment Program office must be notifled in writing at the earllest date
possible prior to the date set for the mediation.

8.22.110 HEARING PROCEDURE. !
A. Postponements

1. A Hearing Officer or designated Staff member may grant a po'stponerhent of the hearing only for good
cause shown and In the interests of justice. A party may be granted only one postponement for good
cause, unless the party shows extraordinary circumstances.

2, “Good cause" Includes but is not limited to: a. Verified tllness of a party an attorney or other
authorlzed representative of a party or material witness of the party; b, Verified trave! plans scheduled
before the recelpt of notice of hearlng; c. Any other reason that makes it Impractlcal to appear at the
scheduled date due to unforeseen circumstances or verified prearranged plans that cannot be changed.
Mere inconvenience or difficulty in appearing shall not constitute "good cause”.

3. Arequest for a postponement of a hearing must be made in writing at the earliest date possible after
recelpt of the notice of hearing with supporting documentation attached. '

4, Parties may mutually agree to a postponement at any time. When the parties have agreed to a
postponement, the Rent Arbitration Program office must be notified in writing at the earllest date
possible prior to the date set for the hearing.

B. Absence Of Parties

1. If a petitioner falls to appear at a properly noticed hearing, the Hearing Officer may, in the Hearlng
Officer’s discretion, dismiss the case.

2. If a respondent falls to appear, the Hearing Officer may rule against the respondent, or proceed to a
hearing on the evidence.

C. Record Of Proceedings

1. All proceedings before a Hearing Officer or the Rent Board, except mediation sesslons, shall be
recorded by tape or other mechanical means. A party may order a Rent Adjustment Program

Regulations Effective 8-1-14 13 duplicate or transcript of the tape recording of any hearing provided that ‘

the party ordering the duplicate or transcript pays for the expense of duplicating or transcribing the
tape.
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2. Any party desiring to employ a court reporter to create a record of a proceeding, except a mediation
sesslon, is free to do so at thelr own expense, provided that the opportunity to obtain coples of any
transcript are offered to the Rent Adjustment Program and to the opposing party.

D. Translation

Petitloners and respondents who do not speak or are not comfortable with English must provide their
own translators, The translators will be required to take an oath that they are fluent In both English and
the relevant forelgn language and that they will fully and to the best of thelr ability translate the
proceedings. - :

E. Conduct Of Hearings Before Hearing Offlcers

1, Each party, attorney, other representative of a party or witness appearing at the hearing shall
complete a written Notice of Appearance and oath, as appropriate, that will be submitted to the Hearing
Officer at the commencement of the hearing. All Notices of Appearance shall become part of the record.

2. All oral testimony must be given under oath or affirmation to be admissible,
3. Each party shall have these rights:

a. To call and examine witnesses;

b. To introduce exhibits;

c. To cross-examine opposing witnesses on any matter relevant to the issues even if that Issue
was not raised on direct examination;

d. To Impeach any witness regardless of which party called first called him or her to testify;
e. To rebut the evidence agalnst him or her;

f. To cross-examine an opposing party or thelr agent even if that party did not testify on his or
her own behalf or on behalf of their principal.

4. Unless otherwise specified in these Régulations or OMC Chapter 8.22, the rules of evidence applicable
to administrative hearings contained in the California Administrative Procedures Act (Callfornla
Government Code Section 11513) shall apply.

F. Declsions Of The Hearing Officer
1, The Hearing Officer shall make written findings of fact and Issue a written decislon on petitions filed.

2. If an increase In Rent is granted, the Hearing Officer shall state the amount of increase that Is justified,
and the effective date of the increase,

3. If a decrease In Rentls granted, the Hearing Officer shall state when the decrease commenced, the
nature of the service decrease, the value of the decrease in services, and the amount to which the rent
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may be increased when the service is restored, When the service Is restored, any Rent increase based on
the restoratlon of service may only be taken followling a valld change of terms of tenancy notice
pursuant to California Civil Code Section 827, A Rent increase for restoration of decreased Housing
Services Is not considered a Rent Increase for purposes of the limitation on one Rent increase in twelve
{12) months pursuant to OMC 8,22.070 A. (One Rent Increase Each Twelve Months).

4. The Hearlng Officer may order Rent adjustment for overpayments or underpayments over a perlod of
months, however, such adjustments shall not span more than a twelve {12) month period, unless longer
period Is warranted for extraordinary circumstances. The following Is a schedule of adjustments for
underpayment and overpayments that Hearing Officers must follow unless the parties otherwlse agree
or good cause Is shown:

a. If the underpayment or overpayment Is 25% of the Rent or less, the Rent will be adjusted over
3 months; )

b. If the underpayment or overpayment is 50% of the Rent or less, the Rent will be adjusted over
6 months;

c. If the underpayment or overpayment is 75% of the Rent or less, the Rent will be adjusted over
9 months;

d. If the underpayment or overpayment is 100% of the Rent or more, the Rent will be ad)usted
over 12 months.

S. For Rent overpayments bgsed on an Owner's fallure to reduce Rent after the expiration of the
amortization period for a Capital Impravement, the Decision shall also Include a calculatlon of any
Interest that may be due pursuant to Reg. 10.2.5 (see Appendix A),

8.22.120 APPEALS.
A. Statement of Grounds for Appeal and Supporting Documentation

1. Aparty who appeals a decision of a Hearing Officer or administrative decision must clearly state the
grounds for the appeal on the appeal form or an attachment. : ) !

2. A party who files an appeal must file any supporting argument documentation and serve it on the
osing party within fifteen {15) days of flling the appeal along with a proof of service on the

opposition party.

3._Aparty responding to an appeal must file any r nse to the appeal and any supportin,
documentation and serve it on the opposing party within fifteen (15) days of the service of the
supporting documentatlion along with a proof of service on the opposing party.

4. Any argument and supporting documentation may not be any more than twenty-five (25) pages.
Arguments must be leglble and double-spaced if typed. Any submissions not conforming to these
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reguirements may be rejected by Staff, Staff may limit the pages for argument and supporting
documentation submitted In consolidated cases.

5._Staff, in its discretion, may modify or walve the above reguirements for good cause. The good cause
must be provided in writing by the party seeking a walver or modlﬂcatlon [

B. Grounds for Appeal

The grounds on which a party may appeal a declsion of a Hearing Officer include, but are not limited to,
the following:

1. The declsloﬁ Is Inconsistent with OMC Chapter 8.22, the Regdlatlons, or prior declsions of the Board;
2. The declsion is inconsistent with declsions issued by other Hearing Offlcer§;

3. The decislon raises a ner policy issue that has not prevlouély been decided by the Board;

4. The declélon violates federal, state, or local law;

5. The decision Is not supported by substantial evidence;

a. Where a party claims the decislon Is not supported by substantial evidence, the party making
this claim has the burden to ensure that sufficlent record Is before the Board to enable to the Board to
evaluate the party’s claim;

56. The Hearing Officer made a procedural error that denled the party sufficlent opportunity to
adequately present his or her claim or to respond to the opposing party; or

67. The decislon denies the Owner a fair return.

a, This appeal ground may only be used by an Owner when his or her underlying petition for
approval of rent a rent Increase was based on a falr return claim.

b. Where an Owner claims the decision denies a falr return, the owner must specifically state on
the appeal form the basls for the claim, including any calculations, and the legal basls for the claim.

C. Postponements

1. The Board or Staff may grant a postponement of the appeal hearing only for good cause shown and in
the interests of justice. A party may be granted only one postponement for good cause, unless the party
shows extraordinary circumstances.

2. “Good cause" shalt include but Is not limited to:

a. Verified illness of a party an attorney or other authorized representative of a party or materlal
witness of the party;

b. Verified travel plans scheduled before the recelpt of notice of hearing;
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¢. Any other reason that makes it Impractical to appear at the scheduled date due to unforeseen
circumstances or verified prearranged plans that cannot be changed. Mere Inconvenience or difficulty In
appearing shall not constitute "good cause”.

3. Arequest for a postponement of an appeal hearing must be made in writing at the earliest date
possible after receipt of the notice of appeal hearing with supporting documentation attached,

4, Parties may mutually agree to a postponement at any time. When the parties have agreed to a
postponement, the Rent Arbltration Program office must be notified in writing at the earliest date
possible prior to the date for the appeal hearing. .

D. Procedures at Appeal Hearings
1. It Is the Board’s or'AQp_eal Panel’s goal to Hear three{3)-four (4) appeals per meeting.

2. Unless the Board or Appeal Panel voteS otherwise, each party will have fifteen-{15}-ten (10) minutes
to present argument on or In opposition to the appeal. This time includes opening argument and any
response,

3. Whenever the Board or Appeal Panel considers an appeal at more than one meeting, any Board
member not present at a prior hearing must listen to a tape of the prior hearing in order to participate
at a subsequent hearing.

4. Only those grounds presented In the written appeal may be argued before the Board.

E. Recdrd Of Proceedings

1. All proceedings before the Rent Board shall be recorded by tape or other mechanical means, A party
may order a duplicate or transcript of the tape recording of any appeal hearing provided that the party
ordering the duplicate or transcript pays for the expense of duplicating or transcribing the tape.

2. Any party deslring to employ a court reporter to create a record of a proceeding, except a mediation
session, Is free to do so at thelr own expense, provided that the opportunity to obtain coples of any
transcript are offered to the Rent Adjustment Program and to the opposing party.

F. Evidentiary Hearings

1. As a general rule, the Board and Appeal Panels should not conduct evidentiary hearings. When the
Board or Appeal Panel determines that additional evidence or reconsideration of evidence is necessary,
the Board or Appeal Panel should remand the matter back to a Hearlng Offlcer for consideration of
evidence, '

2. The Board or Appeal Panel should only consider evidence when the evidence Is limited In scope and
resolution of the matter Is more efficient than having it remanded to a Hearing Offlcer for consideration
of the evidence.
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3. In order for new evidence to be considered, the party offering the new evidence must show that the
new evidence could not have been avallable at the Hearing Officer proceedings.

4, If the Board or Appeal Panel deems an evidentlary hearing necessary, the appeal will be continued
and the Board will Issue a written order setting forth the issues on which the parties may present
evidence. ’

5. The parties must file any new documentary evidence with the Board or Appeal Panel and also serve it
the opposing party not less than flve working days prior to the date set for the evidentiary appeal
hearing.

a. Partles must also file with the Beard-Rent Program proofs of service of the evidence on the
opposing party.

b. Fallure to file the evidence and the proofs of service may result in the evidence not being
considered by the Board or Appeal Panel.

6. When the Board or Appeal Panel conducts an evidentiary hearing, the same rules wili apply as to
hearings before Hearing Officers.

G. Appeal Decisions

1. Vote Required. Provided a quorum of the Board is present, or all three panel members if a matter Is
being heard by an Abpeal Panel, a majority vote of the Board members present Is required to overturn
or modify a Hearing Officer's declsion. A tie vote upholds the Hearing Officer’s decislon. If no Board
member makes a motion to uphold, reverse, or modify the Hearing Officer’s declsion on appeal or no
motion recelves a second, the appeal Is deemed denied without comment.

2, Vote at Close of Appeal Hearing, Unless the Board or Appeal Panel votes otherwise, It shall vote on
each appeal at the close of the appeal. The motion should include the reasons for the declslons so that
the reasons can be set forth in‘a written decision. :

a, Form of Decision. An appeal decision must be in writing and Include findings and conclusions.
Staff will prepare a draft declslon for consideration by the Board or Appeal Panel.

b. Time for Written Declslon. The Board has the goal of issuing a written declsion within thirty
(30) days of the close of the appeal hearing,

¢. Final decision. Written decisions are drafted by staff, reviewed by the City Attornay, signed by
staff as the Board’s deslgnee, and served on the parties. In any individual matter, however, tthe Board

mav vote to requlre that a-decision first come to the full Board or to the Board or Appeal Panel Chair for
inal apgroval and slgnature of that Chalr mmwmmmmwmmmmm
o 2 ad-by-the d : h igreeA dacision s not

final untll sugned by staff -or the Board or Aggeal Panel Chalir and served on the parties.

d. Staff shall serve decislons on the partles.

18



H. . Failure to Appear.

1. Appellant. If an appellant fails o appear at an appeal hearing, the Board will consider the appeal

dropped and will issue a decislon dismissing the appeal, subject to the appellant showing good cause for
the failure to appear.

a. Any excuse for falling to appear, along with supporting documentation, must be
submitted to Staff with fifteen days of the date of the appeal decision,

b, Staff will, in the first instance determine If the excuse represents a prima facle case of

good cause based on the standards for failing to appear at a hearing and any Board declislons
interpreting good cause for fallure to appear,

c. If a prima facie case of good cause Is shown, Staff will schedule an appeal hearing on
whether the Board accepts the good cause. ’

2. Responding party. If the responding party fails to appear, the Board must still hear and decide the
anpeal. :
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8.22,1350 RETALIATORY EVICTIONS.

[Reserved for potential future regulations). See Ordinance, OMC 8.22.150,
8.22.160-140 VOLUNTARY MEDIATION OF EVICTIONS. |
[Reserved for potential future regulations]. See Ordinance, OMC 8.22.160.
8.22.170-150 GENERAL REMEDIES.

A. Administrative Citation

1. General Intent of Administrative Citation The intent of this section Is to provide a means to secure
compliance with the Rent Adjustment Law without the parties having to go to court. This section
provides an opportunity to cure a violation without penalty so long as compliance is demonstrated
within 10 days of the notice of an Initial violation. This section also provides for a serles of Increasing
fines if violations of the law are not cured. '
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2, Violatlons Subject to Administrative Citatlon. Violations of the specific provisions of omc Chapter 8.22
set forth in this Regulation are subject to administrative citation. The provisions of OMC Chapter 8.22
subject to administrative cltatlon are:

'~ a.Fallureto give the required notice at commencement of the tenancy (OMC 8.22.060 A.)

b. Demanding payment of a rent increase if the increase is based on a notlce that does not
conform to OMC 8.22.070 H.

f. Demanding payment of a Rent increase in excess of that permitted after a Tenant has filed a
petition challenging a Rent increase {OMC 8,22 .070 D).

g. Failure or refusal to abide by a final order of a Hearlng Officer or the Board.

h. Failure to pay the Rent Adjustment Program Service Fee or passthrough as required pursuant
to OMC 8.22,180.

i. Fallure to file notice that a unit Is no longer exempt as required under OMC 8.22.030 C.

j. Failure to remove a Capital Improvement Rent increase on the first month following the end of
the amortization period.

3. Procedures for Issuing Administrative Citation,

a. Any person, lnclﬁdlng the City, who is affected by a violation of the Rent Adjustment Law may
“request that the Rent Adjustment Program Issue an administrative citation. The Rent Adjustment
Program may issue a notice of intent based on having reason to belleve a violatlon has occurred.

b. Upon a sworn allegation of a violation of the Rent Adjustment Law, the Rent Adjustment
Program may, at Its discretion, serve a notice of Intent to issue an administrative citation on the person
allegedly committing the violation.
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c. The notification by the Rent Adjustment Program shall be served by one or more of the
following methaods to the last known mailing address:

1. First-class mail accompanied by a proof of service;
1i. Personal delivery; or

iil. Certified mail with return receipt.

d. In response to the notice of intent to issue a citation, the party served with the notlce of
intent to issue a citation may, within ten (10) days of service of the notice of intent to issue a citation:

i. Cure the violation and send the Rent Adjustment Program evidence that the violation
Is cured; or

li. Deny that the violation exists and send the Rent Adjustment Program evidence that
the violation does not exist,

e. If the recipient of a notice of intent to Issue citation does not respond within ten (10) days
after service, the Rent Adjustment Program may Issue a citation for the violation,

f. If the reciplent of a notice of Intent to issue a citation has responded within the ten (10) day
period, the Rent Adjustment Program may elther:

I. Issue a notice of no violation if the respondent’s response Is sufficlent to demonstrate
that there was rio violation or that the violatlon Is cured;

il. Issue a citatlon if the respondent’s response Is insufficient to show that there was no
violation;

lil. Issue a citation If this Is the second violation of the same section of OMC Chapter
8.22, even if the violation is cured.

g. Both the reciplent of a notice of Intent to issue a citation and the person seeklng the cltatlon
will be notified of the Issuance or non-issuance of a citation.

4, Administrative Citation Penaltles, The following are the penalties for administrative citations:

" a. Afirst violation that Is cured within the cure period set out in Regulation Is not subject to a
penalty.

b. If the recipient of a notice of intent to Issue citation fails to cure the violatlon within the cure

period or commits a second violation of the same provision of OMC Chapter 8.22, the citation amount is
$100;
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c. if the recipient of a notice of intent to Issue a cltation commits a third violation of the same
provision of Chapter 8.22 or falls to cure a second violation within the cure pertod, the citation amount
is $250; :

d. For each violatlon after the third violation or fallure to cure a third violation within the cure
period, the citation amount is $500.

e. An uncured violation that is re-noticed Is considered a subsequent violation and the cltation
amount equals that for a subsequent violation.

f. The followlng are required for a violation to be considered a subsequent violation:

I. The succeeding violation must have occurred within the twelve month perlod
following the date of service of the immediately prior violation;

Ii. The succeeding violation must be for a violation of the same section of OMC Chapter
8.22 (for example failing to give a notice at the commencement of the Tenancy (OMC 8.22,060).

ii. Subsequent violation can occur for a different Tenant, at a different dwelling unit, or
a different property as the first violation so long as the violator s the same.

g. Each day following the end of the cure period that a violation remains uncured may be subject
to a separate violation.

h. Administrative cltations for any individual reciplent of a notice of violation, excluding accrued
Interest, shall not be assessed at more than five thousand dollars ($5000) cumulatively per twelve (12)
month perlod starting with the date of issuance of the first violation,

I. After a recipient of a notice of violation has committed three (3) violations of any provision of
OMC Chapter 8.22 subject to administrative citatlon, the Rent Adjustment Program may assess
administrative costs, charges, fees, and interest as established in the master fee schedule of the city
-pursuant to OMC Section 1.12.070.

J. Full or partial reimbursement for recovery administrative penalties and administrative
expenses shall not '

1, Excuse the failure to correct violations wholly and permanently; nor

il. Preclude the assessment of additional administrative citations or other abatement
actions by the Rent Adjustment Program; nor lil, Preclude any other claims or penaltles that may
be available to any person under OMC Chapter 8.22,

5, Hearing on Admlnistratlve Cltation.

a. Any party may request a hearing before a Hearing Officer on the issuance or non-issuance of a
violation,
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b. A hearing must be requested within 10 (ten) days of service of the citation or non-lssuahce of
the citatlon.

c. The party seeking the hearing has the burden of proving the existence or non-existence of the
violation by a preponderance of the evidence.

d. Hearings shall be conducted under the same rules and time frames as for Rent adjustment
hearings as set out in OMC Section 8.22.110.

6. Appeal,
a. Any party may request an appeal of the Hearing Officer’s decislon to the Board.

b. The timeframes and procedures for appeal shall be the same as those for a Rentadjustment - !
proceeding as set out in OMC Section 8.22.120, :

B. Administrative Assessment of Civil Penalties
1. Violations of OMC Chapter 8.22 that are subject to civil penaltles.

a. Five concurrent uncured administrative citations recelved by any recipient for any violation
subject to administrative citation.

2. Amount of Civil Penalties.
a. An Owner will be assess_ed $500 as the first civil penalty.
b. An Owner will be assessed $750 as the second civil penalty.
¢. An Owner wlfl be assessed $1,000 as the third civil penalty.

d. An Owner may be assessed a maximum of $5,000 in any one twelve (12) month period
commencing from the date of the initial civil penalty.

3. Procedures for Issulng and appealing civil penaltles will be the same as for administrative citations.

Be=——>Pasnthrough-ciOne-haliof-the-Faetofenant
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8.22.190-160 COMPUTATION OF TIME.
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[Reserved for potential future regulations). See Ordinance, OMC 8.22,190.
8.22.200-170  SEVERABILITY,

[Reserved for potential future regulations). See Ordinance, OMC 8.22,200.
8.22,210-180 NONWAIVERABILITY,

[Reserved for potential future-regulations]. See Ordinance, OMC 8,22.210.
8.22.220-190  APPLICABILITY—EFFECTIVE DATE OF CHAPTER.

A Effactive Date of Regulations

- 1, The amended and restated OMC Chapter 8.22 passed by the City Council on February 5, 2002
provided that it was not to go into effect untit July 1, 2002, unless otherwise provided in OMC Chapter
8.22,

2. The Regulations adopted herein take effect as follows unless otherwise stated in the applicable
regulation:

" a. Rent adjustments:

l. To any Rent Increase whereln the notice Is served on the Tenant on or after July 1,
2002;

il To any decrease in Housing Services whereln the notice Is setved on the Tenant on or
after July 1, 2002, or, if no hotice is served, to any Housing Service decrease that occurs on or
after July 1, 2002.

b, Terminations of Tenancy

I To any tenancy termlnated by a notice served by elther the Owner or the Tenant on or
after July 1, 2002, :

8,22,480500__RENT PROGRAM SERVICE FEE,
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b.Ifthe tenant.has a term other.than.month to, mpmnsmm&muﬂslvs,mﬂmantmaﬂm
in.agcordance with the ferms, of the rental agreement,

amxggmmngm_@mmeimg_ybigcsatgmmg;ms,gmmeﬁﬁmmcﬂg
i year pursyant to OMC 8,22.070 H, d..The FeeIs not part of the Base Rent for purposs

The.Qwnsr.s.portion of the Fee cannot be used 1o.calculate an Increase In.costs to justify a Rent
ingrease,

3.Ifthe Fee ls relnstated In the future, then this regulation will also be relnstated,
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REGULATIONS FOR THE JUST CAUSE FOR EVICTION ORDINANCE
(MEASURE EE, CODIFIED IN THE QAKLAND MUNICIPAL CODE AT
8.22.300, et sed.)

‘Introduction

The following regulations address portions of the Just Cause for Eviction Ordinance (“Just Cause .

Ordinance”). Only those sections where the Housing, Residential Rent and Relocation Board (“Rent
Board"”) adopted regulations are included. The numbering system follows the codifled version of the Just
Cause Ordinance. These Regulations were originally adopted in 2004 and include the 2007 and 2009
Amendments.

8.22.350 Applicability. [Seetion-5}

B. Health Facilities.
1. Where a federal, state, county, or local license or permit is required in order to lawfully
engage in the activity that qualifies for the exemption, the landlord must plead and prove that
the facility is properly licensed. ’

C. Substance Abuse Treatment Facilities.
1. Where a federal, state, county, or local license or permit is required in order to lawfully
engage in the activity that qualifies for the exemption, the tandlord must plead and prove that
the facility is properly licénsed. {

D. Homeless Transitional Facilities.
1. Where federal, state or local license or permit is required in order to lawfully engage in the
~ activity that qualifies for the exemption, the landlord must plead and prove that the facility is
properly licensed.

H. New Construction Exemption.

1. Date to Qualify for Exemption. The new construction exemptions under the Just Cause
Ordinance and the Rent Adjustment Ordinance differ as the date after which units must be
constructed for the units to qualify for the new construction exemption. For purposes of 0.M.C.

" 8.22.350 H-(exemption under the Just Cause Ordinance for newly constructed units), newly
constructed rental units are residential rental units that have a certificate of occupancy as new
construction issued after October 14, 1980 and are first offered for rent on or after that date.
(The new construction exemption under the Rent Adjustment Ordinance is for units hewly
constructed and that received a certificate of occupancy en or after January 1, 1983 (0.M.C.
8.22.030 A5)).

2. The intent of this regulation is to conform the definitions of what constitutes new
construction in the Just Cause Ordinance and the Rent Adjustment Ordinance for purposes of
the new construction exemption. To qualify as a newly constructed rental unit, the dwelling unit
must be entirely newly constructed or created from space that was formerly entirely non-
residential.
a. Newly constructed units include legal conversions of uninhabited spaces not used by
tenanfs, stich as:
i. Garages;
ii. Attics;
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iii. Basements;
iv. Spaces that were formerly entirely commercial.
b. Dwelling units not eligible for the new construction exemption include:
i. Live/work space where the work portion of the space was converted into a
:separate dwelling unit; '
ii. Common area converted to a separate dwelling unit..

8.22.360 Good Cause Required for Eviction

8.22.360.A.2,

. @, ————————A “material term of the tenancy” of the lease includes obligations that are implied by

law into a residential tenancy or rental agreement and are an obligation of the tenant. Such obligations

that are material terms of the tenancy include, but are not limited to:
i. Nuisance. The obligation not to commit a nuisance. A nuisance, as used in these regulationis, is
any conduct that constitutes a nuisance under Code of Civil Procedure § 1161 (4). Provided that
a termination of tenancy for any conduct that might be included under 0.M.C. 8.22.360 A4
(causing substantial damage), A5 (disorderly conduct), or A6 (using premises for illegal purpose)
and which also be considered a nuisance, can follow the requirements.of those sections in lieu
of this section (0:M.C 8.22.360 A2). Nuisance also includes conduct by the tenant occurring on

the property that substantially interferes with the use and enjoyment of neighboring properties -

that rises to the level of a nuisance under Code of Civil Procedures § 1161 (4).

ii. Waste. The obligation not to commit waste, as the term waste may be applicable to a
residential tenancy under California Code of Civil Procedure § 1161, Waste, as used in these
regulations, is any conduct that constitutes waste under Code of Civil Procedure § 1161 (4).
Provided that a termination of tenancy for any conduct that falls under 0.M.C 8.22.360 A4
(causing substantial damage) and might also be considered - waste can follow the requlrements
of that section in lieu of this section (0.M.C 8.22360 A2).

b. Repeated violations for nuisance, waste or dangerous conduct.
i. Repeating the same nuisance, waste, or dangerous conduct within 12 months. The first time a_
tenant engages in conduct that constitutes nuisance, waste or is dangerous to persons or
property within any 12 month period, the landlord must give the tenant a warning notice to
cease and not repeat the conduct. If the tenant repéats the same or substantially similar
nuisance, waste or dangerous conduct within 12 months after the landlord served the prior
notice to cease, the landlord need not serve a further notice to cease, but may give a notice
pursuant to Code of Civil Procedure § 1161 for the repeated conduct.

ii. Repeatirig different nuisance or waste conduct within 24 months. The first two times a tenant
engages in different conduct that constitutes waste or a nuisance that interferes with the right
of quiet enjoymenit of other tenants at the property, the landlord must give the tenant a
warning notice to cease and not repeat the conduict. If within 24 months after the landlord -
served the first of the two notices to cease for the waste or nuisance conduct, the tenant again.
engages conduct that constitutes waste or a huisance that interferes with the right of quiet
enjoyment of other tenants at the property, the landlord need not serve a further notice to
cease, but may give a notice pursuant to Code of Civil Procedure § 1161 for the third incident of
waste or nuisance conduct.
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c. By giving a tenant a notice that the tenant has violated a material term of tenancy, the landlord is not
precluded from also noticing a possible eviction for the same conduct under a separate subsection of
0.M.C. 8.22.360 so long as the notices are not contradictory or conflicting.

| Reg-8.22.360A.4.

A notice that the tenant has willfully caused substantial dérhage must give the tenant at least 45 days
after setvice of the notice to repair the damage or pay the Iandlord for the reasonable cost of repalrmg
such damage.

| Reg-8.22.360A.5.

Destroying the peaée and quiet of other tenants at the property is conduct that substantially interferes
with the peace, quiet, and enjoyment of other tenants at the property.

8.22.360A.6 lllegal Use of the Premises

a. For purposes of Subparagraph 0.M.C. 8.22.360 A.6 a person who illegally sells a controlled
substance upon the premises.or uses the premises to further that purpose is deemed to have

committed the illegal act on the premises, in accordance with California Code of Civil Procedure

§ 1161 (4).

b. Using the premises for an unlawful purpose is any conduct that constitutes using the premises
for an untawful purpose under Code of Civil Procedure § 1161 (4).

[ Where a unit has been cited for housing, building, or planning code violations, and the {andlord

-is unwilling or unable to make the necessary repairs or cofrections, thé tenant will not be
deemed to have “committed an illegal act on the premises” pursuant to this Regulation 8.22.360
A.6. Where a unit is being taken off the rental market due to housing, building, or planning code
violations, the landlord must follow the procedures.found in Regulation 8. 22,360 A.10(b) herem :
to evict the tenant.

| Reg-8.22.360A98

This regulation addresses a tenant’s claim of “protected status” as elderly, disabled, or catastrophmally

ill pursuant to Section 8.22.360 A. 9.e. and how it may be contested by a landlord.
i, Statement With Supporting Evidence Of Protected Status. In order to present a claim for
protected status, a tenant must give the landlord a statement claiming protected status along
with evidence supporting the claim. The evidence must include a statement that the tenant has
resided in the unit for more than five years. The supporting evidence must be of the tenant’s
age, or that the tenant has a disability that limits a major life activity, or that he or she has a
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catastrophic illness. If the tenant produces evidence of protected status sufficient to establish a
facial claim of protected status, the landlord has the burden of producing evidence to contradict
the tenant’s evidence. Below are examples of types of evidence concerning protected status
" that may be used to present a claim that a tenant is entitled to protected status:
(a) Elderly status: driver’s license, DMV identity card, birth certificate, or-other
document in which the age or date of birth must be smeitted under oath.

-(b) Disabled status: Evidence that a tenant has a disability that limits a major life activity
may be in the form of a statement from a treating physician or other appropriate health
care provider authorized-to provide treatment, such as a psychologist. A tenant may
also submit evidence of a medical determination from another forum, such as Social
Security or workers’ compensation, so long as it includes the fact of that the tenant has

' a disability and its probable duration.
(c) Catastrophically ill status. Evidence of disabled status plus a statement from the
tenant’s primary care physician or other appropriate health care provider that the
tenant has a life threatening iliness. The evidence need not provide any mformatlon on
~ the nature of the disability or catastrophic illness.
ii. Jurisdiction Over Challenges to Protected Status. Courts have concurrent jurisdiction with the
Rent Program over landlord challenges to a tenant’s claim to protected status.
(a). Court. Atenant may defend against an eviction by claiming protected status claim
where the landlord seeks recovery of the unit for occupancy by the owner or the
landlord’s eligible relative. ;
(b). Rent Program.
1. Alandlord and a tenant may agree at any time to have the Rent Program
address a tenant’s claim for protected status. Either the landlord or the tenant
may petition the Rent Program at any time to seek resolution of the claim for
protected status, but the Rent Program will not assume jurisdiction over the
petition unhless the other party agrees to Rent Program jurisdiction.
2. Alandlord who is selling a property may request that a tenant state-whether
the tenant will claim protected status if the landlord’s successor seeks to evict
the tenant for occupancy by the owner or the owner’s close relative, -
(a). The owner may make this request under the conditions and
procedures:
i. The buuldmg contains 6 or fewer rental units.
ii. The building contains more than 6 rental units and the unit
the tenant occupies is unique. Unigue means that no more than
5 percent of the units in the bundlng are similar in size, locatlon,
and/or amenities.
iii. The landlord has an accepted offer from a purchaser and the
“offer is contingent upon the availability of a unit to owner-
occupy. ‘
iv. The landlord makes the request to the tenant on a form
provided by the Rent Program verifying the appropnate
information under penalty of perjury.
(b) The tenant must respond within 15 calendar days of service of the
request. A tenant who fails to respond with the 15°calendar days is
deemed to have waived any claim of entitlement to protected status as
of the last date the response was due.
iii. Rent Program Hearings Contesting Protected Status.
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(a) Procedure. Rent Program hearings contesting a tenant’s disability or catastrophic
iliness are conducted in accordance with the procedures set forth in Rent Adjustment
Program Regulation 8.22.090. Rent Program staff may establish any additional
specialized procedures necessary for hearings urider this section.
(b) Confidential Nature of Hearings. Evidence of a tenant’s disability or illness is deemed
confidential. Hearings, records of hearings, and decisions (except for whether the tenant
has protected status) based on disability, or catastrophic illness will not be open to the
public. Records of the decision will not be considered public records for purposes of the
California Public Records Act (Cal. Government Code § 6250, et seq.). The landlord or
his/her representative, agent, or attorney may not release any evidence or records or
information contained in such evidence or records pertaining to the tenant’s disability
or iliness to a person other than the parties or their representatives for the hearing.
Rent Program staff may adopt supplementary rules to conduct hearings so as to protect
the medical privacy of tenants while permitting parties to obtain necessary evidence.
(c) Tenarit’s Burden. The tenant has the burden of proving protected status.
(d) Health Care Examination. ‘ . )
{1} Landlord’s Request. If the landlord reasonably determines that in order to
respond the tenant’s evidence of disability or illness a medical examination is
hecessary, the landlord may request the Rent Program order the tenant to
obtain the opinion of a second health care provider, designated or approved by
the landlord, concerning-any information on which the tenant bases her/his
claim for protected status. The examination will be at the landlord’s own
" expense. ‘ g .
2. {2-Independent Examination. The landlord and tenant may agree to have an
independent examination conducted by a health care provider agreed to by the
parties or appointed by the Hearing Officer. The parties must agree that the
results of the independent examination will be binding on the parties as to the
tenant’s status as disabled or catastrophically ill. The independent examination
will be at the landlord’s expense unless the parties agree otherwise.
3. {3}-Limitation on Examination. Any health care examination under this
subsection must be limited to the health related condition that the tenant
_claims is the basis for the disability or catastrophically ill status. The Hearing
Officer may issue such orders or place such conditions on the examination as
-may be necessary to limit the examination to the tenant’s condition at issue.
4, {4)-Tenant Refusal to be Examined, At tenant’s refusal to be examined at the
landlord’s request or to cooperate with such examination will defeat the
tenant’s claim of protécted status, unless the tenant can prove her/his claim by
clear and convincing evidence and the landlord’s request for an examination is
unreasonable,

iv. No Appeal to Rent Board for Disability or Catastrophically HI-Claims Unless Tenant Waives
Privacy in Medical Records. Neither party may appeal the Hearing Officei’s decision to the Rent.
Board.unless the tenant is willing to waive any privacy or confidentiality to medical records or |
other confidential records pertaining to the tenant’s disability or iliness, Without such a waiver,
a decision of the Hearing Officer is final as to the administrative processes of the City of Oakland
and any party wishing to further contest the Hearing Officer’s decision must seek judicial review.



v. Landlord or Landlord’s Relative or Other Tenant for Claims Protected Status. A landlord may
still evict a tenant with protected status where the landlord or the landlord’s relative who will
be occupying the unit has protected status, or where every other unit of the landlord is occupied
by a tenant claiming protected status. In either of the aforementioned circumstances, any
challenge to the landlord’s right to evict a tenant with protected status would be addressed in

| an unlawful détainer ar other court proceeding.

| Reg-8.22.360A.10

___.__Eviction for Repairs or to Bring Unit in Compliance with Municipal Code or Other
Laws Affecting Health and Safety of Tenants.

a. Petitioning to extend time for tenant vacancy.

A,

A.

Purpose. When a landlord seeks to recover possession of a unit to make repairs, the
repairs must be completed in time to permit the tenant to reoccupy the unit after
three months of vacancy. If more than three months of vacancy are required to
complete the repairs, the landlord may petition the Rent Program to extend this time.
Additional Notice Requirements. In addition to the other requirements for the notice
terminating tenancy in the Just Cause Ordinance or by state law, the landlord must
include the following information in a prominent place on the front of the notice:

_{f the tenant wishes to return to the rental unit, the tenant must provide the

landlord with a forwarding address and telephone number or other contact
information. A tenant who fails to provide this information may not be entitled to
return to the rental unit.

Rent Program staff will issue a form notice for evictions brought pursuant to this -
Section.

Time for Petitioning.

When the landlord knows before the notice to terminate tenancy is served on the
tenant that the repairs cannot be completed within the three-month period, the
landlord must file the petition with the Rent Program and serve the tenant with a
copy of the petition to extend time with or before the notice to terminate tenancy.
When the landlord discovers, after serving the notice to terminate tenancy, that the
work will require longer than 3 months, the landlord must file the petition within 15
days of first learning that the work will not be completed within 3 months.

6



vi,

vii.

viii

Petition and response contents. Rent Program staff will issue form petitions and
responses that will specify the required contents.
Priority. The nature and subject matter of the petition requires an expeditious decision
on these petitions. The Rent Program will give priority to the hearing on the petition.
Tenant Response. To expedite the landlord’s petition, no formal response from the
tenant will be required until the hearing. However, if the tenant wishes to submit any g
documentary evidence (including pictures) in"response to the landlord’s petition, the
tenant must file such evidence with the Rent Program and send a copy to the landlord
not less than 5 days prior to the hearing, unless the tenant can show the evidence was
unavailable at that time. '
Conduct of Hearings. Rent Program hearings contesting the rent for an available
vacant unit are conducted in accordance with the procedures set forth in Rent
Adjustment Program Regulation 8.22.090.
Appeals. The hearing officer’s decision may be appealed to the Rent Board within the
time frame set forth in 0.M.C. 8.22.120 and in accordance with Rent Adjustment

_ Program Regulations. Rent Program staff may assign the appeal to a panel of the
Board to expedite it.
Penalty. In addition to any other remedies a tenant may have, a landlord who fails to
timely file a petition seeking an extension or unreasonably delays completing the
repairs will forfeit one month of any rent increase based the repairs that necessitated
the tenant’s eviétion for each month, or fraction thereof that the tenant’s return is
unreasonably delayed.

‘b, Removal of Unit(s) or Change of Use Required by Code Violation.

1.

Purpose. The City of Oakland or other regulatory agency may require a Landlord to make
repairs or corrections, or cease renting a unit or units in a building because the unit or
building has been cited with a code violation. In such cases, often the landlord is unwilling to
make such repairs or corrections, or the corrections cannot be made without taking the
unit(s) or building off the market, canverting the unit(s) or building to another use, or
demolishing the unit(s). This Regulation 8.22.360A(10)(b) applies to foregoing
circumstances. Before this Regulation 8.22.360A(10)(b) was enacted, landlords would often
evict tenants citing Regulation 8.22.360A(6) herein, which applies to.circumstances where a
tenant has committed an illegal act on the premises, such as selling controlled substances.

‘In those cases, while the eviction was through no fault of their own, tenants were only given

three days notice to vacate, and the evictions were often reported to credit reporting
agencies as being related to illegal uses of the premises. This Regulation 8.22.360A(10)(b) is
intended to provide landlords with an appropriate mechanism for evicting a tenant where a
unit is being taken off the residential rental market due to a code violation.

All Units Withdrawn.from the Rental Market. If the City of Oakland or other regulatory

“agency has cited the building with a code violation, and the landlord is unable or unwilling to

make the necessary repairs or corrections, and all the residential units in the building are
similarly affected and can be withdrawn from the residential rental market pursuant to the
Ellis Act Ordinance {0.M.C. 8.22.400, et seq.), the Landlord must use the procedures and

. notice provisions of the Ellis Act Ordinance to take all the units off the market.

Not'All Units Withdrawn from the Rental Market. If the landlord withdraws a unit from the
residential rental market due to a code violation cited by the City of Oakland or other
regulatory agency, and other units in the building will remain on the residential rental
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"market, the landlord must use the procedures and notice provisions of this Regulation

8.22.360A(10)(b){v) to take the affected unit off the market.
Units Subject to an “Imminent Hazard” — 72-Hour Notice to Vacate. Where the City or other
public agency has issued a 72-hour notice to vacate (“red-tagged”) the unit or building, the
provisions of the Just Cause Ordinance do not apply as this order to vacate is brought by the
City or governmental entity and not the landlord.
Units or Buildings Wherein Corrections Cannot Be Made. If the Landlord determines that the
corrections required to address the code violation(s) cannot be made to the unit of if the
Landlord is unwilling to make the corrections and will cease renting the affected unit for
residentlal purposes, the Landlord must do the following:
A.  Follow the eviction process established in California Civil Code § 1946 and §
1946.1 providing for a 30-day or 60-day notice period.
B.  Provide the information on the notlce termlnatmg tenancy required by O.M.C.
8.22.360A.10.c as-follows:

1.

2.

4,

A statement informing tenants as to any right to payment under the Clty of
Oakland’s Code Enforcement Relocation Ordinance (O.M.C. Chapter 15.60).
A short, simple statement describing the violations or attaching the repoit
noticing the violations and that the landlord has decided that the landlofd
will cease using the unit for residential rental purposes and terminate the
tenant’s tenancy. This information on the notice terminating tenancy must
be signed under penalty of perjury.

A statement that the termination of tenancy is brought in good faith, with
honest intent, and without ulterior reasons, including but not limited to:
retaliating against the tenant, facilitating repairs or permits necessary to -
retain the unit(s) as residential, or to re-rent the unit(s). This information oh
the notice terminating tenancy must be signed under penaity of perjury.

A statement that "If the needed repairs are completed on your unit, the
landlord must offer you the opportunity to return to your unit with a rental
agreement containing the same terms as your original rental agreement.and
with the same rent (although the landlord may be able to abtain a rent
increase under the Oakland Residential Rent Program Ordinance (0.M.C.
Chapter 8.22, Article 1). This statefnent only applies if your landlord restores
your unit to the residential rental market.”

C. File the notice terminating the tetiancy with the Rent Program as required by '
0.M.C8.22.

8.22.360A.8—-A.11

a. Scope of Regulations; These regulations are designed to clarify the requirements of Sections 8.22.360

{a)(8), (a)(9), (a)(10), and (a)(11) of the Qakland Municipal Code,

b. Certiﬁcatidn requirement for eviction.

An owner who has evicted a tenant pursuant to Sections 8.22.360 (a)(8), (a)(9), or (a)(10)
must submit to the Rent Board a completed certification (attached hereto as Exhibit A)

within thirty (30) days of the ow ner's occupancy or eviction of the tenants.

A. Additional Reporting Requii‘ements.

<
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1. _An owner who has evicted a tenant pursuant to Sections 8.22.360 (a)(8) or (a)(9)
must submit to the Rent Board a completed certification (attached hereto as Exhibit

B) confirming under penalty of perjury that he or she continues to reside in the unit
as a principal residence. The owner must attach proof of residence in the unit,
including but not limited to a copy of his or her valid California Driver’s License or
another government-issued form of identification. This certification must be '
provided to the Rent Board every twelve (12} months from the initial move-in date

for thirty-six (36} months following the owner’s repossession of the rental unit.

2. An owner who has evicted a tenant pursuant to Section 8.22.360 (a)(10) must file a
completed certification (attached hereto as Exhibit C) to the Rent Board affirming
under penalty of periury that he or she offered the unit to the evicted tenant as
required.under (a)(10){c)(ii). This notice must be filed within thirty (30) days of
‘completing the needed repairs that led to the eviction.

An owner who has evicted a tenant pursuant to Section 8.22.360 (a}{11) and California

|
l

Government Code Section 7060 et seq. must comply with the existing certification
requirements of Sections 8.22.430 and 822.460,

feg-8.22.3608.4. Notice to'Cease Substantial Violation of Material Term of Tenan'cy.-

)

a. The purpose of a “Notice to Cease” under 0.M.C. 8.22.360 is to advise the tenant of specific conduct
that, if repeated; riot stopped, or not cured, may cause the tenant to be evicted.

b. A Notice to Cease must state:

i. The term of tenancy or Just Cause Ordinance that has been violated;

ii. With specificity the conduct that violates the term of the tenancy;

iii. The date(s) on which the conduct occurred, or if that date is not known to the landlord; the
approximate date on which conduct occurred. ‘

iv. If the conduct is repeated, not stopped, or not cured, that the landlord may initiate eviction
proceedings against the tenant. If the violation can be cured, the date by which the violation

must be cured or a notice of termination of tenancy may be given. The tenant must be given a

reasonable opportunity to cure the violation.

c. Service of Notice to Cease.

-i. Service of the natice to cease may be accomplished by any means authorized by California
Civil Code § 1946. California Civil Code §1946 permits service by any one of the following means,
either: . ’
(a) By delivering a copy to the tenant personally; or
(b) If he or she is absent from his or her place of residence, and from his or her
usual place of business, by leaving a copy with some person of suitable age and
discretion at either place, and sending a copy through the mail addressed to the tenant
at his or her place of residence; or
(c) If such place of residence and business can not be ascertained, or a person of
suitable age or discretion there can not be found, then by affixing a copyina
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conspicuous place on the property, and also delivering a copy to a person there residing,
if such person can be found; and also sending a copy through the mail addressed to the
tenant at the place where the property is situated. Service upon a subtenant may be
made in the same manner; or
(d) By sending a copy by certified or registered mail addressed to the other
I. party.
d. Effective Date of Notice to Cease,
-i. A Notice to Cease is effective upon receipt if:
(a) The notice is personally delivered to the tenant;
(b) The notice is affixed to the property and a copy is personally deliveréed to a
person residing there.
ii. A Notice to Cease is effective 5 days after the Notice is placed in the malls if:
(a) The notice is left with a person residing in the uhit and mailed;
(b) The notice is delivered by certified or registered mail.

e. Notice to Terminate Tenancy. If the conduct described in the notice is repeated, not stopped, or not
“cured within the cure period, the Landlord may serve a notice pursuant to California Code of Civil
Procedure § 1161, '

f. Further Interpretation. The notice to cease required by this section is similar to provisions addressing
notices of default found in commercial leases. These provisions in commercial leases give the tenant an
opportunity. to cure a default prior to being served with a notice to cure or quit or to terminate tenancy
pursuant to California Code of Civil Procedure § 1161. Landlords and tenants may look to case law
interpreting such provisions in commerual leases for further guidance on addressing issues that-may
arise under thlS sectxon

g. A Notice to Cease pursuant to-Sections 8.22.360A 2, 4, 5 and 7 must give the tenant at least 7 days
after service to cure the violation. If the violation presents an immediate and substantial danger to

" persons or the property the landlord may give the tenant a notice that the violation must be corrected
within 24 hours after service of the notice. :

h. Appendix A provides forms of notices to cease that are the preferred forms that landlords may use
where notices to cease are required by Section 8.22.360. Nothing herein precludes the use of a different
notice to cease form, so long as it provides the information required by law.

| Regulation-8.22.3608.6.b.

This regulation sets out the preferred language landlords must insert into notices terminating tenancy or
notices to cure or quit regarding advice from the Rent Program. As preferred language, the language
used Is this regulation is “safe harbor” language that, if used by a landlord in applicable notices, cannot
be challenged by the tenant as being not in compliance with the 0.M.C. 8.22.360 B.6.b. Other language
imparting the same information may also be acceptable.

i. The following statement must be included in notices terminating tenancy or notices to cure or
quit regarding advice from the Rent Program. “Information regarding evictions is available from the City
of Oakland’s Rent Program. Parties seeking legal advice concerning evictions should consult with an
attorney. The Rent Program is located at 250 Frank H. Ogawa Plaza, Suite 3315, Oakland, CA 94612,
(510) 238-3501, website: www.oaklandnet.com. (as of January 2004)"
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8.22.360C.1. _ Determining Rent for a Replacement Unit.

The Just Cause for Eviction Ordinance requires a landlord to offer a replacement unit (if one is vacant) to
a tenant being evicted for occupancy by the owner or the owner’s relative (0.M.C. 8.22.360 A.9.), or for
. the rehabilitation of the tenant’s unit (0.M.C. 8.22.360 A.10). This regulation addresses how to set the

~ rent for the replacement unit in the event the landlord and tenant are not able to agrée on the rent.

a. When the Rent Program Can Determine Rent For The Replacement Unit. The Rent Program can
determine the amount of the rent-for the vacant unit when the unit is not subject to vacancy decontrol
under the Costa Hawkins Rental Housing Act (California Civil Code § 1954.50, et seq.) or is exempt from
the Rent Adjustment Ordinance by the ordinance itself or by or Costa-Hawkins. If the landlord contends
that the replacement unit was vacancy decontrolled under Costa-Hawkins or is exempt, the landlord
must produce the evidence showing that the replacement unit is vacancy decontrolled or exempt. The
tenant may then contest the landlord’s evidence.

b. Landlord Offering Tenant Replacement Unit. A landlord seeking to evict a tenant for owner/relative
occupancy or rehabilitation of the tenant’s unit must give the tenant a notice of any units that are or will
become available prior to the tenant vacating the tenant’s unit. If no vacant units are available the
fandlord must provide written notice so stating. The notice must include the following:

i. The date the replacement uhit will be vacant and available for occupancy;

il. The landlord’s proposed rent for the replacement unit,.

ili. The location and size of the replacement unit.

iv. Whether the replacement unit is vacancy decontrolled or exempt.

c. Notice to Tenant of Available Vacant Unit. This notice must be served on the tenant:

i. At the time of giving the notice to terminate tenancy if the unit is-vacant or the landlord
anticipates that it will become vacant prior to the tenant’s vacating.

fi. Within 5 days of the landlord’s knowledge that a unit may be vacated.

d. Inspection of Vacant Units. The landlord must make reasonable efforts to make any vacant units
available for inspection by the tenant.

e. Criteria for Setting Rent for Replacement Unit. If the landlord does not prove the vacant unit is
vacancy decontrolled or exempt, then the rent for the replacement unit will be set according to the
following criteria:

i. Rent for the tenant’s current unit.

ii. The condition of the tenant’s unit versus the replacement unit.

ili. The size and number and types of rooms.

iv. Other amenities, such as view, floor, Iocation, furnishings.

f. Petitions For Determmmg Rent For Replacement Unit.

i. Petitioning. A tenant being evicted for occupancy by the landlord or the landlord’s relatlve, or
for major repair of the unit may contest a landlord’s proposed rent for a replacement unit {including a
determination of the exempt or vacancy decontrol status of the replacement umt) by filing a petition on
a form prescribed by the Rent Adjustment Program.

ii. Time for Petitioning. The tenant may file the petition prior to occupying the replacement
unit, but must file the petition not later than 60 days after the tenant first starts to occupy the available
vacant unit, ‘
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iii. Priority. The Rent Program will make efforts to prioritize the hearing on the petition.

_iv. Landlord Response. To expedite the tenant’s petition, no formal response from the landlord
will be required until the hearing.

v. Conduct of Hearings. Rent Program hearings contesting the rent for an available vacant unit
are conducted in accordance with the procedures set forth in Rent Adjustment Program Regulation
8.22.090. ' '

vi. Appeals. The hearing officer’s decision may be appealed to the Rent Board within the time
frame set forth in 0.M.C. 8.22.120 and in accordance with Rent Adjustment Program Regulations. Rent
Program staff may assign the appeal to a panel of the Board to expedite it.

8.22.370

| 0:M=€-8.22.370A. Remedies for violation of eviction controls. :

1. This regulation addresses the standard that a tenant who prevails in an unlawful detainer
action must meet in order to recover against the landlord who brought the unlawful detainer action. In
order to recover actual damages against the landlord, the tenant must.show that the landlord did not
have a reasonable basis for bringing the unlawful detainer action. A landlord lacks a reasonable basis for
bringing an unlawful detainer when the landlord’s dominant motive for bringing the eviction was not the
stated reason for bringing the eviction or the landlord lacked goad faith in bringing the unlawful
detainer. See 0.M.C. 8.22.350 B2. The mere fact that the landlord did not prevail is not sufficient for

~ recovery of damages. In order to recover punitive damages in such an action, the tenant must prove, in
accordance with California Civil Code § 3294 “by clear and convincing evidence that the [landlord] has
been guilty of oppression, fraud, or malice.” . ' ‘

2. This regulation addresses the liability standards when someone assists a landlord who
wrongfully endeavors to recover possession or recovers possession of a rental unit covered by the Just
Cause Ordinance. For liability to attach to a person assisting a landlord acting wrongfully, the person
knew or, with the exercise of reasonable diligence, should have known that the landlord’s conduct was
wrongful.

3. This regulation addresses the circumstance where a landlord pursues an eviction based on a
notice from the City of Oakland informing the landlord that the tenant is alleged to be engaging in,
permitting, or using the premises to further certain illegal activities. When a landlord pursues evicting a
tenant based on such a notice from the City, the landlord is deemed to be acting in good faith in bringing
the eviction action and is not engaged in wrongful conduct except under the following circumstances:

a. The Owner knew or should have known that that there was contrary or excuipatory
evidence tending to show that the City’s evidence is not sufficient to warrant the Tenant’s
eviction; _

b. The City did not consider the additional evidence prior to issuing its notice to the

Owner; and ' .

c. The Owner did not séek reconsideration of the City’s issuing the notice for the

Tenant’s eviction pursuant to 0.M.C 8.23.100 F.2.e.ii based on the additional evidence,

4, This regulation addresses the circumstance where a landlord brings an unlawful detainer to
recover possession for owner/relative occupancy and the tenant defends the eviction based on
protected status under 0.M.C. 8.22.360 A.9. The landlord’s conduct in bringing the unlawful detainer is
deemed to be acting in good faith in bringing the eviction action and is not engaged in wrongful conduct
under the following circumstances:

a. The tenant had not previously given a notice claiming protected status sufficiently in
advance of the landlord’s serving the tenant with the unlawful detainer complaint for the
landlord to have contested the tenant’s protect status claim with the Rent Program.
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b. The tenant claims protected status as a defense to the unlawful detainer;

c. The landlord contests the tenant’s protected status claim reasonably and in good
faith;

d. The landlord fails to dismiss the case within a reasonable time after the landlord has
had the opportunity for full discovery of the facts concerning the tenant’s protected status claim
and the tenant’s protected status claim is supported by clear and convincing evidence.

Reg:-8.22.380 Non-Waiverability.

Nothing in the Ordinance is intended to prevent or interfere with parties entering into knowing,
voluntary agreements for valuable consideration to settle disputes regarding possession of rental units.
Any provision in a rental agreement or any amendment thereto which waives or modifies any provision
of the Ordinance is contrary to public policy and void.

13



Exhibit 3

Amendments to Just Cause For Eviction Regulations

8.22.340 - Definitions

“Eviction” includes endeavoring to recover possession, issuing a notice terminating tenancy, or
recovering possession of a rental unit.

~ “Endeavoring to recover possession” of a rental unit includes, but is not limited to, any verbal or
written communication that would cause a reasonable tenant to believe that the landlord will bring a
formal notice or action to recover possession of the rental unit, or any conduct that would cause a
reasonable tenant to be constructively evicted from a rental unit.

8.22.360B.8 Owner Certifications For Certain Evictions

a. Scope of Regulaﬁons These regulations in this section are designed to provide reporting
requirements to better assure compliance with Sectlons 8.22.360A.8, A.9, and A.10 of the Oakland
Municipal Code.

b. Certlflcatlons to Rent Program required for eviction or tenant vacating O. M C. Sections
8.22.360A.8 or A.9.

i Initial certification following vacancy by tenant. An Owner who evicts a tenant pursuant to
0.M.C. Sections 8.22.360 A.8 or A.9 or where a tenant vacates following a notice or other
communication stating the Landlord’s intent to seek recovery of possession. of the unit
under any of these O.M.C. Sections must submit to the Rent Program a completed
certification within thirty (30) days of the tenant’s vacation of the unit.

ii. Certification following occupancy. Within 30 days of the Owner or the Owner’s qualifying
relative’s commencing occupancy of the unit as a principal residence, the Owner must file a
certificate attesting to the occubancy In addition to any evidence of occupancy as required
by the certificate.

iit. Continued occupancy certification. Following an Owner or qualifying relative occupying a
unit pursuant to Sections 8.22,360A.9 the Owner must submit a certification that the Owner
or the Owner’s qualifying relative continues to reside or not reside in thé unit as a principal
residence. The Owner must attach proof of residence in the unit, a copy of a valid California
Driver’s License or other government-issued form of identification, This certification must
be provided every twelve (12) months from the Initial move-in date for thirty-six (36)
months following that move-in date.

C. Certlflcatlons to Rent Program required for eviction or tenant vacating pursuant to O. M C
Section 8.22.360A.10.
i Initial certification following vacancy by tenant. An Owner who evicts a tenant pursuant to
Section 8.22.360A.10 or where a tenant vacates following a notice or other communication

m
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stating the Landlord’s intent to seek recovery of possession of the unit under this 0.M.C.
Section must submit a certification within thirty {30) days following the Tenant’s vacation of
the unit. This certification must include the amount of the Tenant’s rent on the date the
Tenant vacated.

il Completion of work. Within thirty (30) days following completion of the work that required
the Tenant to vacate, the Owner must file a certification that the Owner reoffered the unit
to the Tenant.

d. Certifications upon re-rental.

i A landlord re- renting a unit to the former Tenant or a new Tenant following an eviction
or tenant voluntarily vacating under 0.M.C. Sections 8.22.360A.8, A.9, and A.10 must certify the Rent
amount within thirty (30) days of occupancy.

e. Forms and information required as part of certifications.

i All certifications must be on forms developed by Rent Program Staff. Certifications not
on these forms will not be accepted.

ii. The certifications shall be filed under penalty of perjury.

ili Staff is authorized to request supplemental information consistent with the purpose of each
of these certifications.

f. Notification of failure to file.
i Staff may, but is not required to, notify an Owner that a required filing was not made,

ii. Staff’s not providing notification to an Owner of the Owner’s failure to file does not
excuse the Owner from filing, nor from any penalties from failing to file.

g. Notification to new Owner and filing change of Ownership.

i Whenever a unit or the property in which the unit is located changes ownership, the
former Owner is required to notify the new Owner of the certification requirements. -

ii. . Whenever a unit or the property in which the unit is located changes ownership, the
former Owner is required to notify the Rent Program of the change in ownership and the contact
information for the new Owner.

h. Penalties for Failing to File Certification.

i Owners who timely fail to file any certification or notice may be assessed adminlstratwe
citation pursuant to 0.M.CChap. 1.12,

iil An Owner who falls to timely file on more than one occasion or'who fails to file after
notice, may be assessed a civil penalty pursuant to 0.M.C Chap. 1.08.

iii. The foregoing remedies are cumulative and not exclusive of any other remedies the City
or an affected Tenant may have.
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RENT ADJUSTMENT BOARD REGULATIONS
APPENDIX A
EXCERPTS FROM OCAKLAND CITY COUNCIL RESOLUTION NO. 71518
- (SUPERSEDED)
RESIDENTIAL RENT ARBITRATION BOARD RULES AND REGULATIONS SECTIONS
2.0 AND 10.0 (all other section omitted, pages 1, 5-13, 21 omitted)

2.0 DEFINITIONS

2.1 Base Rent: The monthly rental rate before the latest proposed increase ,

2.2 Current Rent: To keep current means that the tenant is paid up to date on rental payments at the
base rental rate.

2.3 Landlord: For the purpose of these rules, the term "landlord" will be synonymous with owner or
lessor of real property that is leased or rented to another and the representative, agent, or successor of
such owner or lessor.

'2.4 Manager: A manager is a palid (either salary or a reduced rental rate) representative of the landlord.
2.5 Petitioner: A petitioner is the party (landlord or tenant) who first files an action under the ordinance.
2.6 Respondent: A respondent is the party (landlord or tenant) who responds to the petitioner.

2.7 Priority 1 Condition: The City of Oakland Housing Code Enforcement Inspectors determine housing

“conditions(s)/repair(s) as a "Priority 1" condition when housing condition (s)/repair(s) are identified as a
major hazardous or inhabitable condition(s). A "Priority 1" condition must be abated immediately by
correction, removal or disconnection. A Notice to Abate will always be issued.

2.8 Priority 2 Condition: The City of Oakland Housing Code Enforcement Inspectors determine housing
condition(s)/repair(s) as a Priority condition when housing condition (s)/repair(s) are identified as major

" hazardous or inhabitable condition(s) that may be deferred by an agreement with the Housing Code
enforcement Section.

2.9 The following describe five major hazard conditions classified as Priorities 1 & 2:

I MECHANICAL

Priority 1 : Priority 2

A. Unvented heaters A. Damaged gas appllance
B. No combustion chamber, fire or B. Flame impingement, soot
vent hazard - C. Crimped gas line, rubber gas
C. Water heaters in sleeping rooms, connections
bathrooms ~ D. Dampers in gas heater vent pipes,
D. Open gas lines, open flame heaters no separation or clearance, through
‘ or near combustible surfaces
E. Water heater on garage floor
. PLUMBING - .
Priority 1 - . Priority 2
A. Sewage overflow on surface " A. Open sewers or waste lines

B. . Unsanitary, inoperative fixtures;
leaking toilets

C. T &P systems, newly or improperly
installed

| ATTACHMENT E
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. ELECTRICAL
Priority 1

A.

Bare wiring, open splices,
unprotected knife switches,

‘exposed energized electrical parts

Evidence of overheated conductors
including extension cords
Extension cords under rugs

v, STRUCTURAL
_Priority 1

A,

B.

Absénce of handrail, loose, weakly-
supported handrail

Broken glass, posing potential
immediate injury

Hazardous stairs

. Collapsing structural members

Priority 2

A. Stapled cord wiring; extension
cords
"B. Open junction boxes, switches,
outlets '
C. Over-fused circuits

Improperly added wiring

Priority 2

A.
B.

C.

D.

Garage wall separation

Uneven walks, floors, tripping
hazards

Loose or insufficient supporting

_structural members

Cracked glass, leaky roofs, missing
doors (exterior) and windows
Exit, egress requirements; fire
safety

Note: Floor separation and stairway enclosures in multi-story handled on a case basis.

V.. OTHER
' Priority 1

A,
B

o
D.

Wet garbage

Open wells or unattended
swimming pools

Abandoned refrigerators

Items considered by field person to
be immediate hazards

Priority 2

A. Broken-down fences or retaining
walls

B. High, dry weeds, next to
combustible surfaces

C. Significant quantity of debrlis

D.

Abandoned vehicles

Questions concerning permits, repairs and compliance schedules should be referred to code

enforcement office of the City of Oakland -- (510} 238-3381.

10.0 JUSTIFICATION FOR ADDITIONAL RENT INCREASES

10.1 Increased Housing Service Costs: Increased Housing Service Costs are services provided by the
landlord related to the use or occupancy of a rental unit, including, but not limited to, insurance, repairs,
replacement maintenance, painting, lighting, heat, water, elevator service, laundry facilities, janitorial
service, refuse removal, furnishings, parking, security service and employee services. Any repair cost
that is the result of deferred maintenance, as defined in Appendix A, Section 10.2.2, cannot be
considered a repair for calculation of Increased Housing Service Costs.

10.1.11In determihing whether there has been an increase in housing service costs, ‘consider the
annual operating expenses for the previous two years. (For example: If the rent increase is proposed in
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1993, the difference in housing service costs between 1991 and 1992 will be considered.) The average
housing service cost percentage (%) increase per month per unit shall be derived by dividing this
difference by twelve (12) months, then by the number of units in the building and finally by the average
gross operating income per month per unit (which is determined by dividing the gross monthly
operating income by the number of units). Once the percentage increase is determined the percentage
amount must exceed the allowable rental increase deemed by City Council. The total determined
percentage amount is the actual percentage amount allowed for a rental increase.

10.1.2 Any major or unusual housing service costs (i.e., a major repair which does not occur
every year) shall be considered a capital improvement. However, any repair cost that is not eligible as a
capital improvement because it is deferred maintenance pursuant to Appendix A, Section 10.2.2, may
not be considered a repair for purposes of calculating Increased Housing Service Costs.
) ) .
10.1.3 Any item which has a useful life of one year or less, or which is not considered to be a
capital improvement, will be considered a housing service cost (i.e., maintenance and repair).

10.1.4 Individual hbusing service cost jtems will not be considered for special consideration, For
example, PG&E increased costs will not be considered separately from other housing service costs.

' 10.1.5 Documentation (i.e., bills, receipts, and/or canceled checks) must be presented for all
costs which are being used for justification of the proposed rent increase.
-10.1.6 Landlords are allowed up to 8% of the gross operating income of unspecified expenses
(i.e., maintenance, repairs, legal and management fees, etc.) under housing service costs unless verufued
documentation in the form of recelpts and/or canceled checks justify a greater percentage.

10.1.7 If a landlord chooses to use 8% of his/her income for unspecified expenses, it must be .
applied to both years being considered under housing service cost (for example, 8% cannot be applied
to 1980 and not 1981),

10.1.8 A decrease in housing service costs (i.e., any items originally included as housing service
costs such as water, garbage, etc.) is considered to be an Increase in rent and will be calculated as such
(i.e., the average cost of the service eliminated will be considered as a percentage of the rent). If a
landlord adds service (i.e., cable TV, etc.) without increasing rent or covers costs previously paid by a
‘tenant, this is considered to be a rent decrease and will be calculated as such.

10.1.9 The transfer of utility costs to the tenant by the landlord is not considered as part of the
rent increase unless the [andlord Is desngnated in the orlglnal rental agreement to be the party
responsible for such costs .

10.1.10 When more than one rental unit shares any type of utility bill with another rental unit, it
is illegal to divide up the bill between units. Splitting the costs of utilities among tenants who live in
separate units is prohibited by the Public Utilities Commission Code and Rule 18 of PG&E. The best way
to remedy the bill is to install individual meters. If this is too expensive; then the property owner should
pay the utility bill himself/herself and build the cost into the rent.



10.2 Capital Improvement Costs: Capital Improvement Costs are those im provements which materially
add to the value of the property and appreciably prolong its useful life or adapt It to new building codes.
Those improvements primarily must benefit the tenant rather than the landlord.

10.2.1-Credit for capital improvements will only-be given for those improvements which have
been completed and paid for within the twenty-four (24) month period prior to the date efthe
propesed-rentincreasethe petition for a rent increase based on the improvements is filed.

10.2.2 Eligible capital improvements include, but are not limited to, the following items:

1. Those improvements which primarily benefit the tenant rather than the landlord. (For
example, the remodeling of a lobby would be eligible as a capital improvement, while the construction
of a sign advertising the rental complex would not be eligible). However, the complete painting of the
exterior of a building, and the complete interior painting of internal dwelling units are eligible capital
improvement costs. ' o '

2. In order for equipment to be eligible as a capital improvement cost, such equipment must be
permanently fixed in place or relatively immobile (for example, draperies, blinds, carpet, sinks, bathtubs,
stoves, refrigerators, and kitchen cabinets are eligible capital improvements. Hot plates, toasters, throw

-rugs, and hibachls would not be eligible as capital improvements).

3. Except as set forth in subsection 4, repairs completed in order to comply with the Oakland
Housing Code may be considered capital improvements.

4. The following may not be considered as capital improvements:

a. Repairs for code violations may not be considered capital improvements if the Tenant
proves the following:
i. That a repair was performed to correct a Priority 1 or 2 Condition that was not
created by the Tenant, which may be demonstrated by any of the following:
(a) the condition was cited by a City Building Services Inspector as a
Priority 1 or 2 Condition; _
(b) the Tenant produces factual evidence to show that had the property
or unit been inspected by a City Building Services inspector, the
Inspector would have determined the condition to be a Priority 1 or 2
Condition, but the Hearing Officer may determine that in order to
decide if a condition is a Priority 1 or 2 Condition expert testimony is
required, in which case the Hearing Officer may require such testimony.
ii. That the tenant
(a) informed the Owner of the condition in writing;
(b) otherwise proves that the landlord knew of the conditions, or
(c) proves that there were exceptional circumstances that prohibited
the tenant from submitting needed repairs in writing; and
iii. That the Owner failed to repair the condition within a reasonable time after
the Tenant informed Owner of the condition or the Owner otherwise knew of
the condition. '
iv. A reasonable time is determined as follows:
(a) If the condition was cited by a City Building Services Inspector and
the Inspector required the repairs to be performed within a particular
time frame, or any extension thereof, the time frame set out by the
Inspector is deemed a reasonable time; or



(b) Ninety (90) days after the Owner received notice of the condition or
otherwise learned of the condition is presumed a reasonable time
unless either of the following apply:
(1) the violation remained unabated for ninety (90) days after
the date of notice to the Owner and the Owner demonstrates
timely, good faith efforts to correct the violation within the
ninety the (90) days but such efforts were unsuccessful due to
- the nature of the work or circumstances beyond the Owner’s
control, or the delay was attributable to other good cause; or
(2) the Tenant demonstrated that the violation was an
immediate threat to the health and safety of occupants of the
property, [in which case] fifteen (15) business days is presumed
a reasonable time unless:
(i) the Tenant proves a shorter time is reasonable based
on the hazardous nature of the condition, and the.ease
of correction, or
(ii) the Owner demonstrates timely, good faith efforts
to correct the violation within the fifteen (15) business
days after notice but such efforts were unsuccessful due
to the nature of the work or circumstances beyond the
Owner’s control, or the delay was attributable to other
good cause.
(c) If an Owner is required to get a building or other City permit to
perform the work, or is required to get approval from a government
agency before commencing work on the premises, the Owner's attempt
to get the required permit or approval within the timelines set out in (i)
and (ii) above shall be deemed evidence of good faith and the Owner
shall not be penalized for delays attributable to the action of the
approving government agency.
b. Costs for work or portion of work that could have been avoided by the landlord’s
exercise of reasonable diligence in making timely repairs after the landlord knew or
should reasonably have known of the problem that caused the damage leading to the
repair claimed as a capital improvement,
i. Among the factors that may be considered in determlmng if the landlord knew
or should reasonably have known of the problem that caused the damage:
(a) Was the condition leading to the repairs outside the tenant’s unit or
inside the tenant’s unit?
(b) Did the tenant notify the landlord in writing or use the landlord’s
procedures for notifying the tandlord of conditions that might need
repairs?
(c) Did the landlord conduct routine inspections of the property?
(d) Did the tenant permit the Iandlord to inspect the interior of the unit?
ii. Examples .
(a) A roof leaks and, after the landlord knew of the leak, did not timely
repair the problem and leak causes ceiling or wall damage to units that
could have been avoided had the landlord acted timely to make the
repair. In this case, replacement of the roof would be a capital
improvement, but the repairs to the ceiling or wall would not be.
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(b) A problem has existed for an extended period of time visible outside
tenants’ units and could be seen from a reasonable inspection of the
property, but the landlord or landlord’s agents either had not inspected
the property for an unreasonable period of time, or did not exercise due
diligence in making such inspections. In such a case, the landlord should
have reasonably known of the problem. Annual inspections may be
considered a reasonable time period for inspections depending on the
facts and arcumstances of the property such as age, condition, and
tenant complalnts
lii. Burden of Proof
(a) The tenant has the initial burden to prove that the Iandlord knew or
should have reasonably known of the problem that caused the repair.
(b) Once a tenant meets the burden to prove the landlord knew or
should have reasonably known, the burden shifts to the landlord to
© prove that the landlord exercised reasonable diligence in making timely
repairs after the landlord knew or should have known of the probiem.
"Gold plating” or "Over-lmprovements
i. Examples: .
(a) Alandlord replaces a Kenmore stove with a Wolf range. In such a
case, the landlord may only pass on the cost of the substantially
equivalent replacement.
(b) A landlord replaces a standard bathtub with a jacuzzi bathtub. In
such a case, the landiord may only pass on the cost of the substantlallv
equivalent replacement,
il. Burden of Proof
(a)The tenant has the initial burden to prove that the improvement is
greater in character or guality than existing improvements.
{b) Once a tenant meets the burden to prove that the improvement is -
greater in character or quality than existing improvements, the burden
shifts to the landlord to prove that the tenant approved the -
‘improvement in writing, the improvement brought the unit up to
current building or housing codes, or the improvement did not cost
more than a substantially equivalent replacement,
ed. Use of a landlord's personal appliances, furniture, etc., or those items inherited or
borrowed are not eligible for consideration as capltal improvements.
de. Normal routine maintenance and repair of the rental until and the building is not a
capital improvement cost, but a housing service cost. (For example: while the
replacement of old screens with new screens would be a capital improvement).

10.2.3 Rent Increases for Capital Improvement costs are calculated according to the following
rules:

1. For mixed-use structures, only the percent of residential square footage will be applied in the
calculations. The same principle shall apply to landlord-occupied dwellings (i.e., exclusion of landlord's
* unit),

2. Items defined as capital improvements will-be-given-a-usefullife-period-offive-{5}years-or
sixty-{60)}-months-shall be amortized over the useful life of the improvement as set out in the
Amortization Schedule attached as Exhibit 1 to these regulations and the total costs shall be amortized
over that time period, unless the Rent increase using this amortization would excess.ten percent (10%)

6
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of the existing Rent for a particular unit. Whenever a Capital Improvement Rent increase alone or with
any other Rent increases noticed at the same time for a particular Unit exceeds ten percent (10%) or
thirty percent (30%) in five years, if the Owner elects to recover the portion of the Capital Improvement
that causes the Rent Increase to exceed ten percent (10%) or thirty percent (30%), the excess can only
be recovered by extending the Capital Improvement’s amortization period in yearly increments
sufficient to cover the excess, and complying with any requirements to notice the Tenant of the
extended amortization period with the initial Capital Improvement increase. When a Rent increase that
includes a Capital Improvement increase does not exceed ten percent (10%) or thirty percent {30%), the
amortization period remains five (5) years. The dollar amount of the rent increase justified by Capital
Improvements shall be removed from the allowable rent in the sixty-first month or at the end of the
extended amortization period. '
3. A monthly Rént increase for a Capital Improvement is determined as follows:
a. A maximum of seventy percent (70%) of the total cost for the Capital Improvement
(including finanelngimputed interest calculated pursuant to the formula set forth in
Regulation 8.22.020) may be passed through to the Tenant;
b. The amount of the Capital Improvement calculated in a. above is then divided equally
among the Units that benefit from the Capital Improvement; ,
c. The monthly Rent increase is the amount of the Capital Improvement that may be
passeéd through as determined above, divided by the number of months the Capital
Improvement is amortized over for the particular Unit.
4. If a unit is occupied by an agent of the landlord, this unit must be Included when determining
the average cost per unit. (For example, if a building has ten (10) units, and one is occupied by a
nonpaying managetr, any capital improvement would have to divided by ten (10), not nine (9), in
determining the average rent increase). This policy applies to all calculations in the financial statement
which involve average per unit figures.
5. Undocumented labor costs provided by the landlord cannot exceed 25% of the cost of |
materials.
' 6. Equipment otherwise eligible as a Capital Improvement will not be considered if a "use fee" is

Bl + divicod.t ber-of units. |
78. Where a landlord is reimbursed for Capital Improvements (i.e., insurance, court-awarded
damages, subsidies, etc.), this reimbursement must be deducted from such Capital Improvements
before costs are amortized and allocated among the units.

10.2.4 In some cases, it is difficult to separate costs between rental units; common vs. rental
areas; commercial vs. residential areas; or housing service costs vs. Capital Improvements. In these
cases, the Hearing Officer will make a determination on a case-by-case basis.

10.2.5 Interest on Failure to Reduce Capital Improvement Increase After End of Amortization
Period. - ' .
1. If an Owner falls to reduce a Capital Improvement Rent increase in the month following the
end of the amortization period for such improvement and the Tenant pays any portion of such Rent
increase after the end of the amortization period, the Tenant may recover interest on the amount
overpaid.



2. The applicable rate of interest for overpaid Capital Improvements shall be the rate specified
by law for judgments pursuant to California Constitution, Article XV and any leguslatlon adopted thereto
‘and shall be calculated at simple interest,

10.3 Uninsured Repair Costs: Uninsured Repair Costs are costs for work done by a landlord or tenant to
a rental unit or to the common area of the property or structure containing a rental unit which is
performed to secure compliance with any state or local law as to repair damage resulting from, fire,
earthquake, or other casualty or natural disaster, to the extent such repair is not reimbursed by
insurance proceeds

10.3.1 Uninsured Repair Costs are those costs incurred as a result of natural causes and casualty
claims; it does not include improvement work or code correction work. Improvements work or code
correction work will be considered either capital lmprovements or housing services, depending on the
nature of the improvement.

10.3.2 Increases justified by Uninsured Repalr Costs will be calculated as Capital Improvement
costs.

10.4 Debt Service Costs: Debt Service Costs are the monthly principal and mterest payments on the
deed(s) of trust secured by the property.

Debt Service for newly-acquired units has been eliminated as a justification for new rent increases in
excess of the CPl, effective April 1, 2014. This restriction will not apply to any property on which the
rental property owner can demonstrate that the owner made a bona-fide, arms-length offer to
purchase on or before April 1, 2014, the effective date of this amendment. The regulations previously
in effect regarding debt service are attached to these Regulations as Exhibit 2.
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10.5 Rent History/"Banking"

10.5.1 If a landlord chooses to increase rents less than the annual CP| Adjustment [formerly
Annual Permissible Increase] permitted by the Ordinance, any remaining CPI Rent Adjustment may be
carried over to succeeding twelve (12) month periods (“Banked”). However, the total of CPI Adjustments
imposed in any one Rent increase, including the current CPI Rent Adjustment, may not exceed three
times the allowable CPI Rent Adjustment on the effective date of the Rent Increase notice.

10.5.2 Banked CPI Rent Adjustments may be used together with other Rent justifications, except -
Increased Housing Service Costs, Debt Service and Fair Return, because these justifications replace the
current year's CPl increase.

10.5.3 In no event may any banked CPI Rent Adjustment be implemented more than ten years
after it accrues. A :

10.6__ “Fair Return”

10.6.1 Owners are entitled to the opportunity to receive a fair return. Ordinarily, a fair return
will be measured by maintaining the net operating income (NOI) produced by the property in a base
year, subject to CP| related adjustments. Permissible rent increases will be adiusted upon a showing that
the NOI in the comparison year is not equal to the base year NOI. -

10.6.2 Maintenance of Net Operating Income (MNOI) Calculations

1. The base year shall be the calendar year 2014. -
a. New owners are expected to obtain relevant records from prior owners.
b. _Hearing officers are authorized to use a different base date, however, if an
owner can demonstrate that relevant records were unavailable {e.g., in a
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foreclosure sale) or that use of base year 2014 will otherwise result in

injustice, - '

2. _The NOI for a property shall be the gross income less the following: property taxes,
housing service costs, and the amortized cost of capital improvements. Gross
income shall be the total of gross rents lawfully collectible from a property at 100%
occupancy, plus any other consideration received or receivable for, or in connection
with, the use or occupancy of rental units and housing services. Gross rents
collectible shall include the imputed rental value of owner-occupied units.

3. When an expense amount for a particular year is not a reasonable projection of
ongoing or future expenditures for that item, said expense shall be averaged with
the expense level for that item for other years or amortized or adjusted by the CPI
or may otherwise be adjusted, in order to establish an expense amount for that
item which most reasonably serves the objectives of obtaining a reasonable
comparison of base year and current year expenses.

10.6.3 Owners may present rmethodologies alternative to MNOI for assessing their fair return if
they believe that an MNOI analysis will not adequately address the fair return considerations in their
case. To pursue an alternative methodology, owners must first show that they cannot get a fair return
under an MNOI analysis. They must specifically state in the petition the factual and legal bases for the

claim, including any calculations. '
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Amortization Schedule
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Exhibit 1

Amortization Schedule

Example Capital Inprovement Amortization Schedule (Based upon City of Santa Monica)

171

Improvement ‘ Years | Improvement .
Air‘ Conditioners 16 Heating
Appliances Central
Refrigerator 5 Gas
Stove 5 Electrfc .
Garbage Disposal 5 Solar
Water Heatér 5 Insulation
Dishwasher 5 Landscagin.g
Microwave Oven 5 l;lantlng
Washer/Dryer 5 Sprinklers
Fans | ‘5 Tree Replacement
Cabinets 10 | Lighting
Carpentry 10 Interior
Countets 10 E>-<terior
Doors 10 | Locks
Knabs . 5 | Mailboxes
Screen Doors 5 Meters
Earthguake Expenses Plumbing
- Architectural and Engineering Fees 5 Fixtures
Emergency Services Pipe Revplac‘ement
Clean Up 5 Re-Pipe Entire Bulldilng'
_Fencing and Security 5 Shower Doors
Management 5 Painting

10
10
10
10

10

10
10

10

10

10

10

10

10
10

20



Tenant Assistance

Structural Repair and Retrofitting

Foundation Repair
Foundation Replééément
Foundation Bolting
Iron or Steel Work
Masonry-Chimney Repair
Shear Wall installation
Electrical Wiring
Elevator

Fencing and Security

Chain
" Block
" Wood

Fire Alarm System

Fire Sprinkler System

Fire Escape

Flooring/Floor Covering

Hardwood

Tile and Linoleum

Carpet

Carpet Pad

Subfloor
Fumlgation

Tenting

Furniture

10

20

20

20

20

10

10

20

10

10

10
10
20

10

10

10

Interior
Exterior
Paving
Asphait
Cement
Decking
Plastering
Pumps
Sump
Railing
Roofing
. Shingle/Asphalt
Built-Up, Tar and Gravel
Tie and Linoleum
Gutters/Downspots
Security
Entry Telep|hone Intercom
IV Gates/Doors
Fencing
Alarms

Sidewalks/Walkways

Stairs

Stucco

Tilework

Wal]gager '

Window Coverings

10

10

10

10

10

10

10

10

10

10

10

10

10

10

10

10 -

10

10
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Automatic Garage Door Openers

Gates

Chain Link
Wrought Iron

Wood

]
il
7
7]

|

Windows

Doors

Mirrors

10

10

10

10

Drapes

Shades

Scregns

Awnings
Blinds/Miniblinds

Shutters




Exhibit 2 _ <
- Debt Service: Old Regulations

10.4 Debt Service Costs: Debt Service Costs are the monthly principal and interest payments on the.
deed(s) of trust secured by the property.

10.4.1 An mgrgase rgn1 based on debt service costs will _gg[x be considered in those cases

re the 0 COV combin service and debt service costs after
rental i ecifie jon 5 Ordin aximum | se allow r thi
f E I i i al i 3 3 i i

10.4,2 N e than 95% o the eligible debt service can be passed on to tenants, The eligible
debt service is the actual principal and interest. :

04 rop owne current landlo e immedi vi
_landlord for a combined period of less than 12) months sideration will i r
service, : '
vi ill be all wever, if oper S |t|e andl i a famil be
ill be n ideration for ervi ss due to h 0,
10.4.51 r i j j ew landlor: ki itle, or if rents have
raised in excess of the pe e 1a inance in prevj - month per|
ten i en sya ection 5(d Ordinance, th ce will
calculated as follows:

1. Base rents will be cons |dg red as the rents in effect prior o the first rent increase in the
2. The new Iggglgrd'g hQU§IQg service costs and debt service will be considered. The negative
0,

flow will ed ducting th the housing service costs plu
rvice from the adjusted operating inco
jor to th
046 10.4.6 Refinancing ang second mor;gagg; except those second mggggg
nection wi uisi ill conside da si crease
ice ca - Notwith this provision, s m_o_r_sg_gg_n_d_m_qag ge
will econs s basis f rent incre nth j ) m such refi ing or second
i.e i rov sn ices such as enance and re i the fina
was a ment of iginal s :
0.4.7 A in rvi S dlord is allow 8% of the gros erati
i or un ified expenses.
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